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R29.  Administrative Services, Information Technology
Services.
R29-1.  Division of Information Technology Services
Adjudicative Proceedings.
R29-1-1.  Purpose.

Any adjudicative proceedings initiated according to the
Utah Administrative Procedures Act, Section 63-46b-4, which
fall under the jurisdiction of the Division of Information
Technology Services are designated as informal proceedings.

R29-1-2.  Authority.
Chapter 46b of Title 63, Utah Administrative Procedures

Act, requires this rule.  It is enacted under the authority of
Section 63A-1-110.

R29-1-3.  Definitions.
The terms used in this rule are defined in Section 63-46b-2.

In addition, "division" means the Division of Information
Technology Services, and "department" means the Department
of Administrative Services.

R29-1-4.  Informal Procedures.
All matters subject to Title 63, Chapter 46b over which the

division has jurisdiction shall be informally adjudicated.  The
director of the division or his or her designee shall be the
presiding officer over any proceeding.  The following
procedures shall be followed:

A.  No response need be filed to the notice of division
action ("Notice") or request for division action ("Request").

B.  The division shall hold a hearing only if: (1) a hearing
is required by statute, or (2) a hearing is permitted by statute and
a request for hearing is made within ten days after receipt of the
Notice or Request.  Otherwise, at the discretion of the division
director, no hearing will be held.

C.  Any hearing shall be open to all parties and held only
after timely notice is given.

D.  Only parties named in the Notice or Request shall be
permitted to testify, present evidence, and comment on the
issues.

E.  No discovery, either compulsory or voluntary, shall be
permitted.  All parties to any action shall have access to
information not restricted by law contained in the division’s files
or any investigatory information or materials.

F.  No person (as defined in Administrative Procedures
Act, Section 63-46b-2(g)) may intervene in a division action
unless federal statute or rule requires the division to allow
intervention.

G.  Within 30 days after the close of any hearing held under
this rule, the division director shall issue a written decision.
This decision shall state the reasons for the decision and include
a notice of right of administrative review or appeal at the
department level.

H.  The division director’s decision shall be based on the
facts in the agency file and on evidence presented at the hearing,
if held.

I.  The division shall notify the parties of the division
director’s decision by promptly mailing a copy to each party at
the address shown in the file.

J.  An order issued under the provisions of this rule shall be

the final order of the division and may be appealed to the
department head.

R29-1-5.  Appeals Procedure.
A.  A written petition from the appealing party to the

division director shall initiate an appeal.
B.  The division director shall review the issue and respond

to the appealing party within 20 days.  Conferences may be held
to discuss the issue before a written response is given.

C.  The appealing party may appeal the decision of the
division director to the department director.  All appeals must
be in writing.  If the department director does not respond
within 30 days, the appeal is deemed denied.

KEY:  information technology*, appellate procedures
1992 63-46b-4
Notice of Continuation July 26, 2001 63A-1-110
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R51.  Agriculture and Food, Administration.
R51-2.  Administrative Procedures for Informal Proceedings
Before the Utah Department of Agriculture and Food.
R51-2-1.  Authority.

A.  These rules establish and govern the administrative
proceedings before the Utah Department of Agriculture and
Food, as required by Sections 63-46b-5 and 4-1-3.5.

B.  These rules govern all adjudicative proceedings
commencing on or after January 1, 1988.  Adjudicative
proceedings commencing prior to January 1, 1988, are governed
by procedures presently in place.

R51-2-2.  Designation of Formal and Informal Proceedings.
A.  Emergency Orders:  The Department may issue an order

on an emergency basis without complying with these rules under
the circumstances and procedures set forth in Section 63-46b-
20.

B.  All adjudicative proceedings of the Utah Department of
Agriculture and Food here designated will be conducted as
informal proceedings including the following, under the Utah
Agricultural Code, Title 4:

1.  Applications for permits, licenses, or certifications
which include:

Produce Dealer
Dealer’s Agent
Broker/Agent
Produce Broker
Livestock Dealer
Livestock Dealer/Agent
Livestock Auction Market
Auction Weighperson
Temporary Livestock Sale
Manufacturers of Bedding or Upholstered Furniture
Wholesale Dealer
Supply Dealer
Manufacturers of Quilted Clothing
Upholsterer With Employees
Upholsterer Without Employees
Test Milk For Payment
Operate Milk Manufacturing Plant
Make Butter
Haul Farm Bulk Milk
Make Cheese
Operate a Pasteurizer
Operate a Milk Processing Plant
Weighing and Measuring Devices/Individual Servicemen
Weighing and Measuring Devices/Agency
Nursery
Nursery Agent
Nursery Outlet
Commercial Feed
Custom Mixing of Feeds
Pesticide Product Registration
Pesticide Dealers
Pesticide Applicators
Fertilizer Registration
Fertilizer Blenders
Beekeepers
Salvage Wax

Control Atmosphere
Farm Custom Slaughter
Feed Garbage To Swine
Operate Hatchery
Meat Packing Plant
Custom Exempt Plant
Custom Slaughter Plant
Horse Show and Seasonal Permits
Cattle Show and Seasonal Permits
Lifetime Horse Permit
Lifetime Transfer Horse Permit
Brand Recording
Brand Transfer
Brand Renewal
2.  Actions contesting initial agency determinations of

eligibility for any of the permits, licenses, or certifications listed
in R51-2-2(B)(1).

3.  All adjudicative proceedings to deny, revoke, suspend,
modify, annul, withdraw or amend any permit, license, or
certification listed in R51-2-2(B)(1).

4.  All adjudicative proceedings commenced pursuant to
any notice of violation or order for corrective action outlined in
4-2-12 or 4-2-2.

5.  All categories not designated as formal will be
conducted as informal proceedings.

R51-2-3.  Definitions.
A.  "Adjudicative Proceeding" means a department action

or proceeding that determines the legal rights, duties, privileges,
immunities, or other legal interests of one or more identifiable
persons, including all Department actions to grant, deny, revoke,
suspend, modify, annul, withdraw, or amend the authority, right,
or license; and judicial review of all actions.  Any matters not
governed by Title 63, Chapter 46b shall not be included within
this definition.

B.  "Department" means the Utah Department of
Agriculture and Food.

C.  "Staff" means the Utah Department of Agriculture and
Food staff.

D.  "Commissioner" means the Commissioner of the Utah
Department of Agriculture and Food.

E.  "Person" means an individual group of individuals,
partnership, corporation, association, political subdivision or its
units, governmental subdivisions or its units, public or private
organization or entity of any character, or other agency.

F.  "Presiding Officer" means the Commissioner or an
individual or body of individuals designated by the
Commissioner, by the Department’s rules, or by statute to
conduct a particular adjudicative proceeding.

G.  "Party" means the Department or other person
commencing an adjudicative proceeding, all respondents, and
all persons authorized by statute or agency rule to participate as
parties in an adjudicative proceeding.

H.  "Respondent" means any person against whom an
adjudicative proceeding is initiated, whether by the Department
or any other person.

I.  "Application" means any application for a license,
permit or certification.

J.  "Applicant" is a person filing an application.
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K.  The meaning of any other words used herein relating to
agriculture shall be as defined in Title 4, or any rules
promulgated thereunder.

R51-2-4.  Construction.
A.  These rules shall be construed in accordance with Title

63, Chapter 46b.
B.  These rules shall be liberally construed to secure just,

speedy, and economical determination of all issues presented to
the Department.

C.  Deviation from Rules
The Department may permit a waiver from these rules if:
1.  The waiver is not precluded by statute;
2.  No party will be prejudiced by the waiver;
3.  When no health hazard will result; and
4.  The Department determines that it would be in the best

interest or temporary convenience of the State.
D.  Computation of Time
All adjudicative proceedings commenced by this rule and

which incorporate a time frame, shall have the time frame
measured in calendar days.  The time frame shall be measured
by excluding the first day and including the last, unless the last
day is a Saturday, Sunday or State holiday, and then it is
excluded and the period runs until the end of the next day which
is neither a Saturday, Sunday nor State holiday.

R51-2-5.  Commencement of Proceedings.
A.  Proceedings commenced by the Department.
All informal adjudicative proceedings commenced by the

Department shall be initiated as provided by applicable statute,
and Section 63-46b-3(2)(a).

B.  Proceedings Commenced by Persons Other Than the
Department.

All informal adjudicative proceedings commenced by
persons other than the Department shall be commenced by
submitting in writing a request for agency action in accordance
with Section 63-46b-3(2)(c).

R51-2-6.  Hearings.
A.  The Department or a presiding officer shall hold a

hearing if a hearing is required by statute, or if a hearing is
permitted by statute and is requested by a party within 30 days
of the commencement of the adjudicative proceeding.  The
Department or a presiding officer may at their discretion initiate
a hearing to determine matters within their authority.

B.  Notice of the hearing shall be mailed to all parties by
regular mail at least ten days prior to the hearing.

C.  If no hearing is held in a particular adjudicative
proceeding, the presiding officer shall within a reasonable time
issue a decision pursuant to Section 63-46b-5(1)(i).

R51-2-7.  Intervention.
Intervention is prohibited except where a federal statute or

rule requires that a state permit intervention.

R51-2-8.  Pre-hearing Procedure.
The presiding officer may, upon written notice to all parties

of record, hold a pre-hearing conference for the purposes of
formulating or simplifying the issues, obtaining admissions of

fact and of documents which will avoid unnecessary proof,
arranging for the exchange of proposed exhibits, and agreeing
to other matters as may expedite the orderly conduct of the
proceedings or the settlement thereof.

R51-2-9.  Continuance.
If application is made to the presiding officer within a

reasonable time prior to the date of hearing, upon proper notice
to the other parties, the presiding officer may grant a
continuance of the hearing.

R51-2-10.  Parties to a Hearing.
A.  All persons defined as a "party" are entitled to

participate in hearings before the Department.
B.  All parties shall be entitled to introduce evidence,

examine and cross-examine witnesses, make arguments, and
fully participate in the proceeding.  The presiding officer can,
for good cause, limit evidence, examination, and cross
examination of witnesses and arguments.

R51-2-11.  Appearances and Representation.
A.  Taking Appearances
Parties shall enter their appearances at the beginning of a

hearing or at a time as may be designated by the presiding
officer by giving their names and addresses and stating their
positions or interests in the proceeding.

B.  Representation of Parties
1.  An individual who is a party to a proceeding, or an

officer designated by a partnership, corporation, association or
governmental subdivision or agency which is a party to a
proceeding, may represent interest in the proceeding.

2.  Any party may be represented by an attorney licensed
to practice in the State of Utah.

R51-2-12.  Testimony, Evidence and Argument.
A.  Testimony
At the hearing, the presiding officer shall accept oral or

written testimony from any party.  Further, the presiding officer
shall have the right to question and examine any witnesses
called to present testimony at a hearing.

B.  Order of Presentation of Evidence
Unless otherwise directed by the presiding officer at a

hearing, the presentation of evidence shall be as follows:
1.  When agency action is initiated by a person other than

the Department:
a.  the applicant,
b.  respondent,
c.  staff.
2.  When the Department initiates agency action:
a.  staff,
b.  respondent,
c.  other interested parties.
During any hearing a party may offer rebuttal evidence.
C.  Rules of Evidence
A hearing may be conducted in an informal manner and

without adherence to the rules of evidence required in judicial
proceedings.  Irrelevant, immaterial and unduly repetitious
evidence shall be excluded.  The weight to be given to evidence
shall be determined by the presiding officer.  Any relevant



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 4

evidence may be admitted if it is the type of evidence commonly
relied upon by prudent persons in the conduct of their affairs.
Hearsay evidence may be used for the purpose of supplementing
or explaining other evidence, but it shall not be sufficient in
itself to support a finding unless it would be admissible in a
judicial proceeding.

D.  Documentary Evidence
Duplicate copies may be received as documentary

evidence.  However, upon request, parties shall be given an
opportunity to compare the copy with the original, if available.

R51-2-13.  Decisions and Orders.
A.  Report and Order
After the presiding officer has reached a final decision

upon any adjudicative proceeding, he shall make and enter a
signed order in writing that states the decision, the reasons for
the decision, a notice of the rights of the parties to request
Department reconsideration or judicial review, as appropriate,
and notice of the time limits for filing a request for
reconsideration or a judicial review.  The order shall be based
on the facts appearing in any of the Department’s files and on
the facts presented in evidence at any hearings.

B.  Service of Decisions
A copy of the presiding officer’s order shall be promptly

mailed by regular mail to each of the parties.

R51-2-14.  Request for Reconsideration.
A.  Who may file
Within ten days after the date that an order on review is

issued, any aggrieved party may file a request for
reconsideration by following the procedures of Section 63-46b-
13 and the following additional rules.  A request is not a
prerequisite for judicial review.

B.  Action on the Request.
The Commissioner shall issue a written order granting or

denying the request for reconsideration.  If an order is not issued
within 20 days after the filing of the request, the request for
rehearing shall be considered denied.  Any order granting
rehearing shall be strictly limited to the matter specified in the
order.

KEY:  government hearings, appellate procedures
1988 4-1-3.5
Notice of Continuation March 19, 1998 63-46b-5
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R51.  Agriculture and Food, Administration.
R51-3.  Government Records Access and Management Act.
R51-3-1.  Purpose and Authority.

Under authority of the Government Records Access and
Management Act, Section 63-2-204, and Section 63-2-904.
This rule provides procedures for access and denial of access to
government records.

R51-3-2.  Duties of Divisions within the Department.
Each Division Director shall comply with Section 63-2-903

and shall appoint a records officer to perform, or to assist in
performing the following functions:

A.  The duties set forth in Section 63-2-903; and
B.  Review and respond to requests for access to division

records.

R51-3-3.  Requests for Access.
A.  All requests for access to records shall be in writing.

Requests shall be directed to the attention of the records officer
of the particular division which the requester believes generated
or possesses the records.

B.  The division is not required to respond to requests
submitted to the wrong person or location within the time limits
set by the Government Records Access and Management Act.

C.  A fee will be charged for copies of records provided.
Amounts charged for photocopying will be as authorized in
Section 4-1-6 and Subsection 63-2-203(1).  Fees must be paid
at the time of the request or before the records are provided to
the requester.

R51-3-4.  Requests to Amend a Record.
An individual may contest the accuracy or completeness of

a document pertaining to that individual pursuant to Section 63-
2-603.  The request shall be made in writing to the records
officer of the particular division.

Adjudicative proceedings under the GRAMA Act shall be
informal and will be carried out in accordance with Section 63-
2-401 et seq., with the exception of appeals.

R51-3-5.  Appeals of Requests to Amend a Record.
Appeals of requests to amend a record shall be handled as

informal hearings under the Utah Administrative Procedures
Act.

R51-3-6.  Forms.
Request forms are available from the records officer of

each division.

KEY:  government documents, freedom of information,
public records
1992 63-2-204
Notice of Continuation July 31, 2001
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R51.  Agriculture and Food, Administration.
R51-4.  ADA Complaint Procedure.
R51-4-1.  Authority and Purpose.

A.  This rule is promulgated pursuant to Subsection 63-
46a-3(2).  The Department of Agriculture and Food adopts and
defines complaint procedures to provide for prompt and
equitable resolution of complaints filed in accordance with Title
II of the Americans With Disabilities Act, pursuant to 28 CFR
35.107, July 1, 1992 Ed.

B.  No qualified individual with a disability, by reason of
disability, shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of this
department, or be subjected to discrimination by this
department.

R51-4-2.  Definitions.
A.  "The ADA Coordinator" means the Department of

Agriculture and Food coordinator or his designee who has
responsibility for investigating and providing prompt and
equitable resolution of complaints filed by qualified individuals
with disabilities in accordance with the Americans With
Disabilities Act, or provisions of this rule.

B.  "The ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:

(1)  Office of Planning and Budget;
(2)  Department of Human Resource Management;
(3)  Division of Risk Management;
(4)  Division of Facilities Construction Management, and
(5)  Office of the Attorney General.
C.  "Disability" means with respect to an individual with a

disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual;
a record of an impairment; or being regarded as having an
impairment.

D.  "Major life activities" means such functions as caring
for one’s self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

E.  "Individual with a disability" means a person who has
a disability which limits one of the major life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the Department of Agriculture and Food, or who would
otherwise be an eligible applicant for vacant state positions, as
well as those who are employees of the state.

R51-4-3.  Filing of Complaints.
A.  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but no later than 180 days from the date of the alleged act
of discrimination.  However, any complaint alleging an act of
discrimination occurring between January 26, 1992 and the
effective date of this rule may be filed within 60 days of the
effective date of this rule.

B.  The complaint shall be filed with the department’s ADA
Coordinator in writing or in another acceptable format suitable
to the individual.

C.  Each complaint shall:
(1)  include the individual’s name and address;

(2)  include the nature and extent of the individual’s
disability;

(3)  describe the department’s alleged discriminatory action
in sufficient detail to inform the department of the nature and
date of the alleged violation;

(4)  describe the action and accommodation desired, and
(5)  be signed by the individual or by a legal representative.
D.  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

R51-4-4.  Investigation of Complaint.
A.  The ADA coordinator shall conduct an investigation of

each complaint received.  The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in R51-4-3(C) of this rule if it is not made available by the
individual.

B.  When conducting the investigation, the coordinator
may seek assistance from the department’s legal, human
resource and budget staff in determining what action, if any,
shall be taken on the complaint.  Before making any decision
that would involve:

(1)  an expenditure of funds which is not absorbable within
the agency’s budget and would require appropriation authority;

(2)  facility modifications; or
(3)  reclassification or reallocation in grade, the coordinator

shall consult with the ADA State Coordinating Committee.

R51-4-5.  Issuance of Decision.
A.  Within 15 working days after receiving the complaint,

the ADA Coordinator shall issue a decision outlining in writing
or in another acceptable or suitable format stating what action,
if any, shall be taken on the complaint.

B.  If the coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

R51-4-6.  Appeals.
A.  The individual may appeal the decision of the ADA

Coordinator by filing an appeal within five working days from
the receipt of the decision.

B.  The appeal shall be filed in writing with the
department’s executive director or a designee other than the
department’s ADA Coordinator.

C.  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the department’s executive director or designee.

D.  The appeal shall describe in sufficient detail why the
coordinator’s decision is in error, is incomplete or ambiguous,
is not supported by the evidence, or is otherwise improper.

E.  The executive director or designee shall review the
factual findings of the investigation and the individual’s
statement regarding the inappropriateness of the coordinator’s
decision and arrive at an independent conclusion and
recommendation.  Additional investigations may be conducted
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if necessary to clarify questions of fact before arriving at an
independent conclusion.  Before making any decision that
would involve:

(1)  an expenditure of funds which is not absorbable and
would require appropriation authority;

(2)  facility modifications; or
(3)  reclassification or reallocation in grade, he shall also

consult with the State ADA Coordinating Committee.
F.  The decision shall be issued within ten working days

after receiving the appeal and shall be in writing or in another
acceptable or suitable format to the individual.

G.  If the executive director or his designee is unable to
reach a decision within the ten working day period, he shall
notify the individual in writing or by another acceptable or
suitable format why the decision is being delayed and the
additional time needed to reach a decision.

R51-4-8.  Relationship to Other Laws.
This rule does not prohibit or limit the use of remedies

available to individuals under the Utah Anti-Discrimination
Complaint Procedures Section 67-19-32; the Federal ADA
Complaint Procedures, 28 CFR Subpart F, beginning with Part
35.170, July 1, 1992 edition; or any other Utah State or federal
law that provides equal or greater protection for the rights of
individuals with disabilities.

KEY:  developmentally disabled, discrimination, grievances
1992 63-46a-3(2)
Notice of Continuation July 31, 2001
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R68.  Agriculture and Food, Plant Industry.
R68-4.  Standardization, Marketing, and Phytosanitary
Inspection of Fresh Fruits, Vegetables, and Other Plant and
Plant Products.
R68-4-1.  Authority.

Promulgated under authority of Section 4-2-2 and 4-2-
2(1)(h).

R68-4-2.  Standards and Grades.
The Commissioner of Agriculture and Food has adopted

the standards and grades established by the Food Safety and
Quality Service, United States Department of Agriculture, for
fresh fruits and vegetables.  In the case of apricots for
processing, no federal standards have been established,
therefore, Utah standards have been developed for that
commodity.  Phytosanitary inspection shall be in accordance
with federal standards as well as those of the importing country
or state.  All other grading of fresh fruit and vegetables in Utah
shall be according to official federal grade standards.

(A)  Containers.
(1)  The term "container" is defined as any commercial type

of package, open or closed, such as barrel, box, basket, carton,
crate, lug, sack, or any other receptacle.

(2)  "Clean containers" are defined as those containers
which are free from dirt, filth, or product residues and are found
acceptable to the Utah Department of Agriculture and Food.
Such containers shall be of good substantial construction and be
in good condition.

(3)  "Closed container" means any container which is
covered by any material in the form of a lid, cover, or wrapping
of any kind.

(B)  Packaging and Labeling.
(1)  All lots of fresh fruits and vegetables packed for sale,

offered for sale, transported for sale or sold in Utah, shall be
packaged in clean containers, either open or closed.

(2)  All closed containers are to be of good substantial
construction, good commercial type and marked to comply in
every way with all marketing requirements of the State of Utah,
and are in no way to conflict with requirements of the U.S.
Food, Drug and Cosmetic Act.

(3)  The name and address of the grower, packer, or shipper
shall be plainly labeled on all closed containers of fresh fruits
and vegetables offered for sale.  It shall be unlawful to offer
produce for sale in closed containers which are labeled with the
brand of another grower, packer or shipper, without permission
from such grower, packer, or shipper.  Such closed containers
shall also be plainly marked on the outside with the name of the
product and with terms of either net weight, numerical count, or
minimum diameter.  Minimum height of numbers and letters for
all labeling on packages of ten pounds or more shall be 3/8".

(4)  The above labeling requirements shall not apply to
fresh fruits and vegetables to be used for processing purposes or
for repackaging.

(5)  In addition to the above requirements, bags of certified
seed potatoes must be officially sealed and tagged with the seal
and tag of the certifying agency at point of origin.

(C)  Deceptive Pack.
(1)  It shall be unlawful to offer for sale in Utah a deceptive

pack of fruits or vegetables or to mislabel any package of fruits

or vegetables packed for sale or offered for sale.
(2)  "Deceptive Pack" shall mean any container of fruits or

vegetables which has in the outer layer or any exposed surface,
fruits or vegetables which are so superior in quality, size or
condition to those in the interior of the container, or the
unexposed portion, as to noticeably misrepresent the entire
contents; provided that facing which is not in violation of the
foregoing is not regarded as deceptive.  Such pack is deceptive
if the outer or exposed surface is composed of products whose
size is not an accurate representation of the variation of size of
the products in the entire container.

(D)  Grade Designation.
All fresh fruits and vegetables offered for sale in Utah in

closed or open containers of any kind, or on display tables, or
shelves, where a federal or state grade is designated on the
container or on a sign accompanying produce on display, must
conform to the grade so designated.  If a lot of fruit or
vegetables does not meet the above requirements, sale of such
lot shall be stopped until the lot is brought into compliance.

R68-4-3.  Prohibited Sale.
It shall be unlawful to sell or offer for sale in Utah any

fruits or vegetables in bulk or in containers which contain more
than ten percent by count or weight of plant pest injury or
serious defects of a progressive nature which has penetrated or
damaged the edible portions, including not more than five
percent of fruit with worm holes.

R68-4-4.  Authority to Issue Certificates.
No person, firm, corporation, or association is permitted to

issue, classify or sign certificates covering the grade of farm
products when such farm products have been officially
standardized, except as provided by law and only by a person
properly qualified, licensed, and designated as a state
agricultural inspector by the Utah Department of Agriculture
and Food and approved and licensed by the federal supervisor.

R68-4-5.  Duty of Inspector.
When an agricultural inspector finds any lot of fruits or

vegetables being offered for sale which fails to meet the
requirements of the regulations herein, it shall be his duty to
serve notice on the owner or person who has possession thereof,
that the provisions of these regulations have been violated and
that the produce in question cannot be marketed or sold unless
officially released by said inspector.

R68-4-6.  Inspection Notes and Certificates.
(A)  Only financially-interested persons are entitled to

information from the inspectors’ notes unless applicant directs
the inspector to give this information to prospective buyers.
This information can be obtained by others only by court order
through subpoena.

(B)  All certificates issued by authorized agents of the U.S.
Department of Agriculture (Federal-State Inspection Service)
shall be received in all federal courts as prima facie evidence of
the truth contained therein.

(C)  General quantitative terms.
(1)  Averages cannot always be accurately obtained.  In

such cases the following general terms may be used with the
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meanings given.
(a)  Few means 10 percent or less.
(b)  Some means 11 to 25 percent.
(c)  Many means 26 to 45 percent.
(d)  Approx. half means 46 to 54 percent.
(e)  Most-Mostly means 55 to 89 percent.
(f)  Generally means 90 percent or more (see paragraph

447).
(g)  Practically all means 95 percent or more.
(h)  Occasionally means 5 percent or less (Used only in

reference to container; see Paragraph 446).

R68-4-7.  Utah Standards for Apricots for Canning or
Freezing (There are no Federal Standards for processing
apricots).

(A)  Utah No. 1 shall consist of apricots which are well
formed, firm ripe, (but not hard or overripe), well colored, free
from decay, mold, worms and worm holes and from damage
caused by dirt, growth crack, limb rubs, sun cracks, scald, hail,
bird pecks, scale, disease, insects, mechanical factors, or by
other means (See minimum size).

(B)  Utah No. 2 shall consist of apricots which are ripe (but
not overripe and soft, or hard or shriveled), fairly well colored,
not badly misshapen, free from decay, mold, worms, worm holes
and from serious damage by any cause.

(C)  Culls shall mean apricots which do not meet the
requirements of Utah No. 2 or are affected by blight, scale, scale
insects, larvae, or other worm damage, serious bruises and
decay.

(D)  Minimum size refers to the greatest diameter,
measured through the center of the apricot at right angles to a
line running from the stem to the blossom ends.  Minimum sizes
for Utah No. 1 and Utah No. 2 grades may be fixed by
agreement between buyer and seller.

(E)  Definitions of terms used in these grades:
(1)  "Ripe" shall mean the state of maturity wherein the

apricots are ready for immediate processing or consumption.
(2)  "Firm" shall mean that the apricots are fairly solid and

yield slightly to moderate pressure.
(3)  "Well colored" shall mean that the apricots show at

least 90 percent good over-all deep yellow or orange color
characteristic of ripe fruit.

(4)  "Fairly well colored" shall mean that the apricots show
at least two-thirds of the over-all surface with a good shade of
orange or deep yellow color characteristic of ripening apricots.

(5)  "Well formed" shall mean the shape characteristic of
the variety and shall not be extremely flat or otherwise
misshapen.

(6)  "Damage" shall mean any injuries or defects which
materially affect the appearance or the processing quality of the
apricots or cause waste of more than five percent (by weight) of
the flesh in excess of that which occurs if the apricots were not
defective, or cause waste to the extent that the fruit, after
trimming, will not yield two reasonably well shaped halves.

(7)  "Serious damage" shall mean any injuries or defects
which seriously affect the appearance or processing quality or
cause a waste of more than ten percent (by weight) of the flesh
in excess of that which would occur if the apricots were not
defective.

(F)  Tolerances.
(1)  It is contemplated, in the application of above given

standards, that in most instances sellers will not sort their
apricots into separate lots of Utah No. 1 and Utah No. 2 grades
before delivery to the buyer, and that the buyer will pay on the
basis of the percentage of each grade in the sellers’ lot as
described by inspection.  In such cases, no tolerance is needed.
Should the contract between buyer and seller call for delivery of
lots containing only Utah No. 1 and Utah No. 2, then, unless
otherwise specified, a ten percent tolerance shall be allowed for
apricots which fail to meet requirements of the grade on which
the contract is based, with an additional ten percent tolerance
allowed for apricots which fail to meet the minimum size
specified in the contract.  Lots of apricots which contain in
excess of five percent wormy fruit must be reconditioned by the
grower to be acceptable for processing purposes.

R68-4-8.  Certification and Grade Standards for Seed
Potatoes.

(A)  Requirements and standards for the certification and
grading of seed potatoes are established and regulated by the
Utah Crop Improvement Association, Utah Agricultural
Experiment Station, Logan, Utah, 84322-4820.

(B)  Copies of seed certification requirements and
standards can be obtained from the Utah Crop Improvement
Association, Logan, Utah.

R68-4-9.  Controlled Atmosphere (CA) Apples.
(A)  Licensing.
(1)  Any person, corporation, partnership, association or

other organized group or person who owns or operates a
controlled atmosphere room or storage building shall apply for
a license with the Commissioner of Agriculture and Food on a
form prescribed by the Commissioner.  The licensing period
shall commence on January 1 and end on December 31 of each
year.

(2)  The application for an annual registration to engage in
the business of operating a controlled atmosphere storage
warehouse or warehouses shall be accompanied by an annual
license fee determined by the department pursuant to Subsection
4-2-2(2).

(3)  The Commissioner shall assign each approved
applicant a registration number preceded by the letters CA.  This
number shall be marked on all containers coming under the
provisions of these regulations.

(B)  Atmospheric Specifications.
(1)  Apples shall not be identified as being from CA

storage unless the following requirements have been met as
evidenced by inspection and certification by the Commissioner
of Agriculture and Food.

(a)  The percent of oxygen within the storage atmosphere
shall be reduced to five percent within 20 days after the date of
sealing.

(b)  The period of storage in a sealed room with not more
than five percent oxygen shall be a minimum of 45 days for
Gala and Jonagold varieties and a minimum period of 90 days
for all other varieties.  The maximum period of storage in a
sealed room with not more than five percent oxygen shall be ten
months, but in no case later than September 1 of the year
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following harvest.
(c)  The fruit temperature in the CA storage room shall be

maintained without significant deviation in a range of
temperature normal for the variety.

(d)  A representative of the Utah Department of Agriculture
and Food shall be notified prior to opening of the CA facility
following the storage period, and he shall inspect the general
condition of the facility and contents within 48 hours following
the opening.

(e)  CA Certified Apples must enter commercial channels
of trade within four weeks after storage is opened.  Minimum
condition and maturity standards shall be the U.S. Condition
Standards for Export.

(C)  Storage Records.
(1)  Each owner or operator shall maintain a record for

each room on an approved form or forms.  The record shall
include owner or operator’s name and address, room number,
date of sealing, date of opening, capacity in bushels, lot
identification, number of bushels within each lot, and daily air
constituents determination including date of test, time of test,
percentage of oxygen, percentage of carbon dioxide, temperature
and comments.

(2)  Each owner or operator shall submit to the Utah
Department of Agriculture and Food within 20 days after date
of sealing, a report in writing, for each room showing room
number, date of sealing and number of bushels contained
therein.

(D)  Marketing CA Apples.
(1)  Any person selling, offering for sale or transporting for

sale any apples coming under the provision of these regulations
shall furnish an invoice covering the sale of such apples.  Each
invoice shall indicate the CA registration number assigned to the
owner or owners of the controlled atmosphere room or storage
building in which each lot or lots of apples included thereon
were kept.  Enforcement officials may investigate and examine
records and invoices relating to any transactions in connection
herewith in order to determine the identity of apples represented
as meeting requirements for such identification.

(2)  It shall be unlawful for any person to sell, hold for sale,
or transport for sale any apples represented as having been
exposed to "controlled atmosphere storage" or to use any such
term or form of words or symbols of similar import unless such
apples have been stored in controlled atmosphere storage which
meets the requirements of the regulations adopted herein.

R68-4-10.  Standards for Utah Premium Grade for Apples.
(1) Utah Premium apples shall consist of Utah grown

apples which meet or exceed all minimum standards as issued
by the "United States Department of Agriculture (USDA) U.S.
Extra Fancy Grade", including the requirements and tolerances
as defined in the "United States Standards for Grades of Apples
effective September 1, 1964, as amended and in effect July 25,
1972, as issued by USDA".  Each apple of this grade shall have
the amount of color specified in the USDA Standards for US
Extra Fancy given for a specific variety except solid red apples
shall have a minimum 85 percent good red color.

(2) The Utah Department of Agriculture and Food shall
conduct condition and grade inspections to assure the grade and
quality of all Utah Premium Apples.  Fees for quality assurance

inspections will be pursuant to Subsection 4-2-2(2).

R68-4-11.  Phytosanitary Inspection.
A Phytosanitary Inspection must be performed by the

Commissioner of Agriculture and Food or designated employees
of the Department, on plants or plant products and may include:
nursery plants or bulbs, seeds, grains, fruits, vegetables, and
other plant materials for the purpose of export or sale within the
state.

(A)  Definitions.
(1)  Phytosanitary shall mean sanitary plant health

inspection.
(2)  Standards shall mean the requirements of the federal

government, and those of the importing counties of this state or
of another state.

(3)  Information shall mean the information contained on
the phytosanitary certificate that represents the plant material
listed.

(B)  Shipping Information such as names and descriptions
of plant materials, origin of plant material, intended destination,
means of transportation, intended date for shipment and name
and address of consignee must be provided by the exporting
shipper to the Department when calling for an issuance of a
certificate.

R68-4-12.  Charges for Inspection Services.
(A)  Inspection fees will be determined pursuant to

Subsection 4-2-2(2).  Such fees shall be paid by the person,
firm, corporation or other organization who requested
inspection, upon receipt of a statement for same from the Utah
Department of Agriculture and Food.  In all cases, payment of
such charges shall be made to the Utah Department of
Agriculture and Food within thirty days of the date of billing.
If accounts become delinquent, the Department may discontinue
inspection services until full payment is received.

(B)  Mileage or extra expense incurred in cases where
inspection is requested at isolated loading points may be added
to the cost of the regular inspection fee.  Such charges shall be
the same as those set forth in the current State of Utah Travel
Rules and Regulations.

(C)  Charges in addition to regular inspection fees shall be
made for inspection services performed during irregular
working hours when such hours are not included in the
inspectors’ scheduled shift.

KEY:  food inspection
April 1, 1997 4-2-2
Notice of Continuation July 31, 2001
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R68.  Agriculture and Food, Plant Industry.
R68-8.  Utah Seed Law.
R68-8-1.  Authority.

Promulgated under authority of Sections 4-2-2, 4-16-3 and
4-17-3.

R68-8-2.  Noxious Weed Seeds and Weed Seed Restrictions.
It shall be unlawful for any person, firm, or corporation to

sell, offer, or expose for sale or distribute in the State of Utah
any agricultural, vegetable, flower, tree and shrub seeds, or
seeds for sprouting for seeding purposes which:

A.  Contain, either in part or in whole, any prohibited
noxious weed seeds.

1.  "Prohibited" noxious weed seeds are the seeds of any
plant determined by Utah Commissioner of Agriculture and
Food to be injurious to public health, crops, livestock, land, or
other property and which is especially troublesome and difficult
to control.

2.  Utah prohibited noxious weed seeds are as follows:
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B.  Contain any restricted weed seeds in excess of
allowable amounts:

1.  The following weed seeds shall be allowed in all crop
seed, but shall be restricted not to exceed a maximum of 27 such
seeds per pound, either as a single species or in combination:
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2.  The following maximum percentage of weed seeds by
weight shall be allowed:

a.  Two percent (2.0%) of Cheat (Bromus secalinus), Chess

(Bromus brizaformis), (B. commutatus), (B. mollis), Japanese
Brome (Bromus japonicus) and Downy Brome (Bromus
tectorum) either as a single species or in combination in grass
seeds.

b.  One percent (1.0%) of any weed seeds not listed in 2.a.
above in grass, flower, tree and shrub seeds.

c.  One half of one percent (0.50%) in all other kinds or
types of seeds.

R68-8-3.  Special Labeling Provisions.
A.  Prepackaged containers must be labeled in accordance

with requirements applying to the specific kind(s) of seed in
said prepackaged container as provided by Section 4-16-4.

B.  Seed weighed from bulk containers, including jars,
cans, bins, etc., in the presence of the customer and sold in
quantities of five pounds or less will be exempt from the full
labeling provisions; provided, that the container from which the
seed is taken is fully and properly labeled in accordance with the
provisions of the law and regulations thereunder.  Labels on
such seed containers must be attached thereto and must be kept
in a conspicuous place.  The name and address of the supplier
or vendor must be plainly printed on all lots of seed sold from
bulk containers along with the required labeling and name of
substance used in treatment, if any.  If the seed was treated, the
appropriate treatment labeling must be on both the master
container from which the seed is weighed and on each receiving
container.  The vendor must also mark on any receiving
container, when requested by the purchaser, any additional
labeling information required by the laws and regulations
thereunder.

C.  If responsibility is accepted therefore, it shall be
permissible under the law for the local merchant or distributor
of seed in this State to adopt and use the analysis furnished by
the original seller to remain attached to the proper container of
such seed for a period not to exceed nine calendar months for
vegetable, flower, tree, and shrub seeds and eighteen calendar
months for agricultural seeds or in the case of hermetically
sealed seed, thirty-six calendar months, after which time said
local dealer or distributor must retest or have retested any
remaining seed in his possession, remove the original analysis
label and attach a new analysis label or place an appropriately
printed permanently adhering sticker on the original label
bearing the lot number, percent of germination and date of test.

D.  Any vegetable or flower seeds in packets or containers
of one pound or less and preplanted containers offered, exposed
for sale, or distributed in the State of Utah, must be labeled with
the date of test or the current calendar year for which the seed
is packed.

R68-8-4.  Treated Seed - Use of Highly Toxic, Moderately
Toxic, and Low Toxicity Substances and Labeling of
Containers.

Any agricultural, vegetable, flower, or tree and shrub seed
or mixture thereof that has been treated, shall be labeled in type
no smaller than eight point to indicate that such seed has been
treated and to show the name of any substance or a description
of any process (other than application of a substance) used to
treat such seed.  The label shall contain the required information
in any form that is clearly legible and complies with Section 4-
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16-5, Federal Laws which apply, and the following paragraphs
of this regulation which are subsequently applicable.  The
information may be on the seed analysis tag, on a separate tag,
or printed on each container in a conspicuous manner.

A.  Names of Substances.
1.  The required name of the substance used in treatment

shall be the commonly accepted coined, chemical (generic), or
abbreviated chemical name.  Commonly accepted coined names
are not private trademarks and are available for use by the public
and are commonly recognized as names of particular substances.

2.  Examples of commonly accepted chemical (generic)
names are:  blue-stone, calcium carbonate, cuprous oxide, zinc
hydroxide, hexachlorobenzene and ethyl mercury acetate.  The
terms "mercury" or "mercurial" may be used to represent all
types of mercurial compounds.  Examples of commonly
accepted abbreviated chemical names are BHC (1,2,3,4,5,6,
Hexachloroclohexane) and DDT (Dichloro diphenyl
trichloroethane).

B.  Treatment Coloring.
Any substance which is toxic in nature used in the

treatment of seed shall be distinctly colored so as to be readily
discernible.

C.  Labeling.
Containers of treated seed shall, in addition to the name of

the treatment substance used be labeled in accordance with
Subsection R68-8-4(C), and shall bear appropriate signal words
and warning statements required according to the relative
toxicity of the chemical(s) applied.  In addition, all seed treated
with a chemical seed treatment shall bear the statement, "Keep
out of Reach of Children."

1.  Labeling Seed Treated with Highly Toxic Substances.
a.  Seed treated with a chemical substance, designated by

the Environmental Protection Agency or the Commissioner as
a highly toxic substance, shall be labeled to conspicuously show
the words, "TREATED SEED," together with the name of the
substance.  Example:  "THIS SEED TREATED WITH (name of
substance)," or "(name of substance) TREATED".  The labeling
shall also bear in red coloring the signal words, "DANGER-
POISON," and a representation of a skull and crossbones at least
twice the size of the type used for the name of the substance.
The label shall also include in red letters additional
precautionary statements stating hazards to humans and other
vertebrate animals, special steps or procedures which should be
taken to avoid poisoning, and wording to inform physicians of
proper treatment for poisoning.

b.  All bags, sacks, or other containers of seed which have
been or are being used to contain seeds treated with "highly
toxic" substances, shall be identified with the words "DANGER
POISON," and a representation of a skull and crossbones.  The
printing shall be directly printed or impregnated on or into the
containers, or applied by other means approved by the
department, as to be permanent.  Any such container in which
seed treated with highly toxic substances has been contained,
except for future similar use for seed, shall not again be used to
contain any food, feed, or agricultural products, without the
prior written approval of the department.

2.  Labeling Seed Treated with Moderately Toxic
Substances.

Seed treated with a chemical substance designated as

moderately toxic, shall be labeled with the words, "TREATED
SEED," together with the name of the substance.  Examples:
"THIS SEED TREATED WITH (name of substance)" or "(name
of substance) TREATED."  The label shall also bear the signal
word, "WARNING".  Additional precautionary statements
describing hazards to humans and other vertebrate animals, and
special handling procedures to avoid poisoning shall also appear
in the labeling.

3.  Labeling Seed Treated with Low Toxicity Substances.
Seed treated with a chemical designated as low toxicity, or

comparatively free from danger shall be labeled with the words,
"TREATED SEED" together with the name of the substance.
Example:  "THIS SEED IS TREATED (name of substance)", or
"(name of substance) TREATED."  The label shall also bear the
signal word, "CAUTION".  Additional precautionary statements
describing hazards to humans and other vertebrate animals, and
special handling procedures to avoid poisoning shall also appear
in the labeling.

4.  Effective Warning.
Any words or terms used on the label which tend to reduce

the effectiveness of the warning statements required by section
4-16-5 and this regulation are construed to be misleading.

5.  Bulk Seed.
In the case of seed in bulk, the information required on the

labels of packaged seed shall appear on the invoice or other
records accompanying and pertaining to such seed.

D.  Treatment by Custom Applicators.
The provisions of this regulation shall apply to seed which

has been treated by custom applicators, or in a custom manner,
even though the transfer of ownership is not intended on said
seed.

E.  Changes in Federal Law.
The kinds of chemicals declared highly toxic, moderately

toxic, or low toxicity and their approved uses on seed must of
necessity be in conformity with applicable federal laws and
regulations.  If at any time the federal government prohibits the
use of such substances on seed or makes other changes affecting
seed then the provisions of this regulation are considered to be
modified to the extent necessary to conform to such federal laws
and regulations.

R68-8-5.  Inoculated Seed.
The term "inoculant" means a commercial preparation

containing nitrogen-fixing bacteria applied to seed.  Seed
claimed to be inoculated shall be labeled to show the month and
year beyond which the inoculant on the seed is no longer
claimed to be effective.

R68-8-6.  Weight or Seed Count Requirements.
Net weight on all containers is required except that

preplanted containers, mats, tapes, or other planting devices
shall state the minimum number of seeds in the container.  All
weight labeling shall be consistent with the requirements of the
Weights and Measures Law and rules.  Under appropriate
circumstances when a seed tag is used, the weight information
may appear on the seed tag rather than on the seed bag.  The
term "weight" shall be understood and construed to mean the net
weight of the commodity.
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R68-8-7.  Labeling of Agricultural Seed Varieties.
A.  The following kinds of agricultural seeds shall be

labeled to show the variety name or the words, "Variety Not
Stated."

Alfalfa
Bahiagrass
Beans, field
Beets, field
Brome, smooth
Broomcorn
Clover, crimson
Clover, red
Clover, white
Corn, field
Corn, pop
Cotton
Cowpea
Crambe
Fescue, tall
Flax
Lespedeza, striate
Millet, foxtail
Millet, pearl
Oat
Pea, field
Peanut
Rice
Rye
Safflower
Sorghum
Sorghum-Sudangrass
Sudangrass hybrid
Soybean
Sudangrass
Sunflower
Tobacco
Trefoil, birdsfoot
B.  The following kinds of agriculture seeds shall be

labeled to show the variety name:
Barley
Triticale
Wheat, Common
Wheat, durum
C.  When two or more varieties are present in excess of five

percent and are named on the label, the name of each variety
shall be accompanied by the percentage of each.

R68-8-8.  Labeling of Lawn Seed Mixtures.
A.  Format.  When labeling lawn and turf seed mixtures as

provided by Section 4-16-4, the following format shall be used:
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B.  Agricultural seed other than seed required to be named
on the label shall be designated as "other crop seed" or "crop
seed."  If a mixture contains no crop seed, the statement
"contains no other crop seed," may be used.

C.  The headings "pure seed" and "germination" or "germ,"
shall be used in the proper place.

D.  The word "mixed" or "mixture" shall be stated with the
name of the mixture.

R68-8-9.  Vegetable Seeds and Minimum Germination
Standards.

A.  Vegetable seeds are the seeds of the following, and the
minimum germination standards are as indicated:
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�����&DUURW��'DXFXV�FDURWD��������������������������
�����&DXOLIORZHU��%UDVVLFD�ROHUDFHD�YDU�������������
�������ERWU\WLV
�����&HOHU\�DQG�FHOHULDF��$SLXP�JUDYHROHQV�YDU������
�������GXOFH�DQG�UHSDFHXP
�����&KDUG��6ZLVV��%HWD�YXOJDULV�YDU��FLFOD���������
�����&KLFRU\��&LFKRULXP�LQW\EXV���������������������
�����&KLYHV��$OOLXP�VFKRHQRSUDVXP�������������������
�����&LWURQ��&LWUXOOXV�ODQDWXV�YDU��FLWURLGHV�������
�����&ROODUGV��%UDVVLFD�ROHUDFHD�YDU��DFHSKDOD������
�����&RUQ��6ZHHW��=HD�PD\V��������������������������
�����&RUQVDODG��)HWWLFXV��9DOHULDQHOOD�ORFXVWD������
�����&RZSHD��9LJQD�VLQHQVLV�������������������������
�����&UHVV��JDUGHQ��OHSLGLXP�VDWLYXP����������������
�����&UHVV��8SODQG��%DUEDUHD�YHUQD������������������
�����&UHVV��:DWHU��5RULSSD�QDVWXUWLXP�DFTXDWLFXP����
�����&XFXPEHU��&XFXPLV�VDWLYXV����������������������
�����'DQGHOLRQ��7DUD[DFXP�RIILFLQDOV����������������
�����(JJSODQW��6RODQXP�PHORQJHQD��������������������
�����(QGLYH��&LFKRULXP�HQGLYLD����������������������
�����+HUEV���DOO�NLQGV�DQG�YDULHWLHV�QRW�OLVWHG�����
�����.DOH��%UDVVLFD�VSS�����������������������������
�����.RKOUDEL��%UDVVLFD�ROHUDFHD�YDU��JRQJ\ORGHV����
�����/HHN��$OOLXP�SRUUXP����������������������������
�����/HWWXFH��/DFWXFD�VDWLYH������������������������
�����0XVNPHORQ��&DQWDORSH���&XFXPLV�PHOR������������
�����0XVWDUG��,QGLD��%UDVVLFD�MXQFHD����������������
�����0XVWDUG��VSLQDFK��%UDVVLFD�SHUYLULGLV����������
�����2NUD��+LELVFXV�HVFXOHQWXV����������������������
�����2QLRQ��$OOLXP�FHSD�����������������������������
�����2QLRQ��:HOVK��$OOLXP�ILVWXORVXP����������������
�����3DN�FKRL��%UDVVLFD�FKLQHQVLV�������������������
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�����3DUVOH\��3HWURVHOLQXP�FULVSXP������������������
�����3DUVQLS��3DVWLQDFD�VDWLYD����������������������
�����3HD��JDUGHQ��3LVXP�VDWLYXP���������������������
�����3HSSHU��&DSVLFXP�VSS���������������������������
�����3XPSNLQ��&DFXUELWD�SHSR������������������������
�����5DGLVK��5DSKDQXV�VDWLYXV�����������������������
�����5KXEDUG��5KHXP�UKDSRQWLFXP���������������������
�����5XWDEDJD��%UDVVLFD�QDSXV�YDU��QDSREUDVVLFD�����
�����6DOVLI\��7UDJDSRJRQ�SRUULIROLXV����������������
�����6RUUHO��5XPH[�VSS������������������������������
�����6R\EHDQ��*O\FLQH�PD[��/������������������������
�����6SLQDFK��6SLQDFLD�ROHUDFHD���������������������
�����6SLQDFK��1HZ�=HDODQG��7HWUDJRQLD�H[SDQVD�������
�����6TXDVK��&XFXUELWD�SHSR�������������������������
�����7RPDWR��/\FRSHUVLFRQ�HVFXOHQWXP����������������
�����7RPDWR��KXVN��3K\VDOLV�VSS���������������������
�����7XUQLS��%UDVVLFD�UDSD��������������������������
�����:DWHUPHORQ��&LWUXOOXV�YXOJDULV�����������������

�����,QFOXGLQJ�KDUG�VHHGV

R68-8-10.  Flower Seeds and Minimum Germination
Standards.

The kinds of flower seeds listed below are those for which
standard testing procedures have been prescribed and which are
therefore required to be labeled in accordance with the
germination labeling provisions of Section 4-16-4.  The
percentage listed opposite each kind is the germination standard
for that kind.  For the kinds marked with an asterisk, this
percentage is the total percentage of germination and percentage
of hard seed.

7$%/(

�����.,1'��������������������������������������0,1,080
���������������������������������������������*(50,1$7,21
����������������������������������������������67$1'$5'6

�����$UFKLOOHD��7KH�3HDUO���$FKLOOHD�SWDUPLFD�������
�����$IULFDQ�GDLV\��'LPRUSKRWKHFD�DXUDQWLDFD��������
�����$IULFDQ�9LROHW��6DLQWSDXOLD�633����������������
�����$JHUDWXP��$JHUDWXP�PH[LFDQXP�������������������
�����$JURVWHPPD��URVH�FDPSLRQ���$JURVWHPPD����������
�������FRURQDULD
�����$O\VVXP�$O\VVXP�FRPSDFWXP��$�������������������
�������PDULWLPXP��$��SURFXPEHQV��$��VD[DWLOH
�����$PDUDQWKXV��$PDUDQWKXV�VSS���������������������
�����$QDJDOLV��SLPSHUQHO���$QDJDOLV�����������������
�������DUYHQVLV��$QDJDOLV�FRHUXOHD��$QDJDOLV
�������JUDQGLIORUD
�����$QHPRQH��$QHPRQH�FRURQDULD��$��SXOVDWLOOD������
�����$QJHO
V�WUXPSHW��'DWXUD�DUERUHD����������������
�����$UDELV��$UDELV�DOSLQD��������������������������
�����$UFWRWLV��$IULFDQ�OLODF�GDLV\���
�����$UFWRWLV�JUDQGLV�������������������������������
�����$UPHULD��$UPHULD�IRUPRVD�����������������������
�����$VSDUDJXV��IHUQ��$VSDUDJXV�SOXPRVXV������������
�����$VSDUDJXV��VSUHQJHU��$VSDUDJXV�VSUHQJHUL�������
�����$VWHU��&KLQD��&DOOLVWHSKXV�FKLQHQVLV�����������
�������H[FHSW�3RPSRP��3RZGHUSXII�DQG
�������3ULQFHVV�W\SHV
�����$VWHU��&KLQD��&DOOLVWHSKXV�FKLQHQVLV�����������
�������3RPSRP��3RZGHUSXII�DQG�3ULQFHVV�W\SHV�
�����$XEULHWLD��$XEULHWLD�GHOWRLGHV�����������������
�����%DE\�6PLOD[��$VSDUDJXV�DVSDUDJRLGHV������������
�����%DOVDP��,PSDWLHQV�EDOVDPLQD��������������������
�����%HJRQLD���%HJRQLD�ILEURXV�URRWHG���������������
�����%HJRQLD���%HJRQLD�WXEHURXV�URRWHG��������������
�����%HOOV�RI�,UHODQG��0ROXFHOOD�ODHYLV�������������
�����%UDFK\FRPH��VZDQ�ULYHU�GDLV\���
�����%UDFK\FRPH�LEHULGLIROLD������������������������
�����%URZDOOLD��%URZDOOLD�HODWD�DQG�%���������������
�������VSHFLRVD
�����%XSKWKDOPXP��ZLOORZOHDI�R[H\H���
�����%XSKWKDOPXP�VDOLFLIROLXP�����������������������
�����&DOFHRODULD��&DOFHRODULD�VSS�������������������
�����&DOHQGXOD��&DOHQGXOD�RIILFLQDOLV���������������
�����&DOLIRUQLD�3RSS\��(VFKVFKROW]LD����������������
�������FDOLIRUQLD
�����&DOOLRSVLV��&RUHRSVLV�ELFRORU��&���������������
�������GUXPPRQGL��&��HOHJDQV
�����&DPSDQXOD��������������������������������������

�����&DQWHEXU\�EHOOV��&DPSDQXOD�PHGLXP��������������
�����&XS�DQG�6DXFHU�EHOOIORZHU��&DPSDQXOD�����������
�������FDO\FDQWKHPD
�����&DUSDWKLDQ�EHOOIORZHU��&DPSDQXOD���������������
�������FDUSDWLFD
�����3HDFK�EHOOIORZHU��&DPSDQXOD�SHUVLFLIROLD�������
�����&DQG\WXIW��DQQXDO��,EHULV�DPDUD��,�������������
�������XPEHOODWD
�����&DQG\WXIW��SHUHQQLDO��,EHULV�������������������
�������JLEUDOWDULFD�,��VHPSHUYLUHQV
�����&DVWHU�EHDQ��5LFKLQXV�FRPPXQLV�����������������
�����&DWKHGUDO�EHOOV��&REDHD�VFDQGHQV���������������
�����&HORVLV��&HORVLD�DUJHQWHD����������������������
�����&HQWDXUHD���%DVNHWIORZHU��&HQWDXUHD������������
�������DPHULFDQD��&RUQIORZHU�&��F\DQXV�
�������'XVW\�0LOOHU��&��FDQGLGLVVLPD��5R\DO
�������FHQWDXUHD�&��LPSHULDOLV��6ZHHW
�������6XOWDQ��&��PRVFKDWD��9HOYHW�FHQWDXUHD
�������&��J\PQRFDUSD
�����&HUDVWLXP��VQRZ�LQ�VXPPHU���&HUDVWLXP����������
�������ELHEHUVWHLQL�DQG�&��WRPHQWRVXP
�����&KLQHVH�IRUJHW�PH�QRW��&\QRJORVVXP�������������
�������DPDELOH
�����&KU\VDQWKHPXP��DQQXDO��&KU\VDQWKHPXP�����������
�������FDULQDWXP��&��FRURQDULXP��&��VHJHWXP
�����&LQHUDULD��6HQHFLR�FUXHQWXV��������������������
�����&ODUNLD��&ODUNLD�HOHJDQV�����������������������
�����&OHRPH��&OHRPH�JLJDQWHD������������������������
�����&ROHXV��&ROHXV�EOXPHL��������������������������
�����&ROXPELQH��$TXLOHJLD�VSS�����������������������
�����&RUDO�%HOOV��+HXFKHUD�VDQTXLQHD����������������
�����&RUHRSVLV��SHUHQQLDO��&RUHRSVLV����������������
�������ODQFHRODWD
�����&RUQ��2UQDPHQWDO��=HD�0D\V���������������������
�����&RVPRV���6HQVDWLRQ��0DPPRWK�DQG����������������
�������&UHVWHG�W\SH��&RVPRV�ELSLQQDWXV�
�������.ORQG\NH�W\SH�&��VXOSKXUHXV
�����&URVVDQGUD��&URVVDQGUD�LQIXQGLEXOLIRUPLV�������
�����'DKOLD��'DKOLD�VSS�����������������������������
�����'D\OLO\��+HPHURFDOOLV�VSS����������������������
�����'HOSKLQLXP��SHUHQQLDO��%HOODGRQQD��������������
�������DQG�%HOODPRVXP�W\SHV���&DUGLQDO
�������ODUNVSXU��'HOSKLQLXP�FDUGLQDOH�
�������&KLQHVLV�W\SHV��3DFLILF�*LDQW��*ROG
�������0HGDO�DQG�RWKHU�K\EULGV�RI�'��HODWXP
�����'LDQWKXV�
�����&DUQDWLRQ��'LDQWKXV�FDU\RSK\OOXV���������������
�����&KLQD�SLQNV��'LDQWKXV�FKLQHQVLV����������������
�������+HGGHZLJL��+HGGHQVLV
�����*UDVV�SLQNV��'LDQWKXV�SOXPDULXV����������������
�����0DLGHQ�SLQNV��'LDQWKXV�GHOWRLGHV���������������
�����6ZHHW�:LOOLDP��'LDQWKXV�EDUEDWXV���������������
�����6ZHHW�:LYHOVILHOG��'LDQWKXV�DOOZRRGL�����������
�����'LGLVFXV��EOXH�ODFH�IORZHU���'LGLVFXV����������
�������FRHUXOHD
�����'RURQLFXP��OHRSDUG
V�EDQH���'RURQLFXP����������
�������FDXFDVLFXP
�����'UDFHQD��&UDFHQD�LQGLYLVD����������������������
�����'UDJRQ�7UHH��'UDFDHQD�'UDFR��������������������
�����(QJOLVK�GDLV\��%HOOLV�SHUHQQLV�����������������
�����)OD[��*ROGHQ��/LQXP�IODYXP��)ORZHULQJ����������
�������IOD[�/��JUDQGLIORUXP��SHUHQQLDO�IOD[
�������/��SHUHQQH
�����)ORZHULQJ�0DSOH��$EXWLORQ�VSS������������������
�����)R[JORYH��'LJLWDOLV�VSS������������������������
�����*DLOODUGLD��DQQXDO��*DOODUGLD������������������
�������SXOFKHOOD��*��SLFWD��SHUHQQLDO�*�
�������JUDQGLIORUD
�����*HUEHUD��WUDQVYDDO�GDLV\���*HUEHUD�������������
�������MDPHVRQL
�����*HXP��*HXP�VSS���������������������������������
�����*LOLD��*LOLD�VSS�������������������������������
�����*ORULRVD�GDLV\��UXGEHFNLD��(FKLQDFHD�����������
�������SXUSXUHD�DQG�5XGEHFNLD�KLUWD
�����*OR[LQLD��6LQQLQJLD�VSHFLRVD�������������������
�����*RGHWLD��*RGHWLD�DPRQHD��*��JUDQGLIORUD��������
�����*RXUGV���<HOORZ�IORZHUHG��&XFXUELWD������������
�������SHSR��:KLWH�IORZHUHG�/DJHQDULD
�������VLVFHUDULD��'LVKFORWK�/XIID�F\OLQGULFD
�����*\SVRSKLOD��DQQXDO�%DE\
V�EUHDWK���������������
�������*\SVRSKLOD�HOHJDQV��SHUHQQLDO�%DE\
V
�������EUHDWK�*��SDQLFXODWD��*��SDFLILFD�
�������*��UHSHQV
�����+HOHQLXP��+HOHQLXP�DXWXPPDOH�������������������
�����+HOLFKU\VXP��+HOLFKU\VXP�PRQVWURVXP������������
�����+HOLRSVLV��+HOLRSVLV�VFDEUD��������������������
�����+HOLRWURSH��+HOLRWURSLXP�VSS�������������������
�����+HOLSHWHUXP��$FURFOLQXP���+HOLSHWHUXP����������
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�������URVHXP
�����+HVSHULV��VZHHW�URFNHW���+HVSHULV��������������
�������PDWURQDOLV
�����+ROO\KRFN��$OWKHD�URVHD������������������������
�����+XQQHPDQQLD��0H[LFDQ�WXOLS�SRSS\���������������
�������+XQQHPDQQLD�IXPDULDHIROLD
�����+\DFLQWK�EHDQ��'ROLFKRV�OREODE�����������������
�����,PSDWLHQV��,PSDWLHQV�KROVWLL��,��VXOWDQL�������
�����,SRPHD���&\SUHVV�YLQH��,SRPHD������������������
�������TXDPRFOLW��0RRQIORZHU�,��QRFWLIORUD�
�������0RUQLQJ�JORULHV��&DUGLQDO�FOLPEHU�
�������+HDUWV�DQG�+RQH\�YLQH��,SRPHD�VSS
�����-HUXVDOHP�FURVV��0DOWHVH�FURVV�����������������
�������/\FKQLV�FKDOFHGRQLFD
�����-RE
V�WHDUV��&LR[�ODFU\PD�MREL�����������������
�����.RFKLD��0H[LFDQ�ILUH�EXVK���.RFKLD�������������
�������FKLOGVLL
�����/DUNVSXU��DQQXDO��'HOSKLQLXP�DMDFLD������������
�����/DQWDQD��/DQWDQD�FDPDUD��/��K\EULGD������������
�����/LOLXP��UHJDO�OLO\���/LOLXP�UHJDOH�������������
�����/LQDULD��/LQDULD�VSS���������������������������
�����/REHOLD��/REHOLD�HULQXV������������������������
�����/XQDULD��KRQHVW\��/XQDULD�DQQXD����������������
�����/XSLQH��/XSLQXV�VSS����������������������������
�����0DULJROG��7DJHWHV�VSS��������������������������
�����0DUYHO�RI�3HUX��)RXU�2
FORFN�������������������
�������0LUDELOLV�MDODSD
�����0DWULFDULD��IHYHUIHZ���0DWULFDULD�VSS����������
�����0LJRQHWWH��5HVHGD�RGRUDWD����������������������
�����0\RVRWLV��0\RVRWLV�DOSHVWULV�������������������
�������0��REORQJDWD��0��SXODVWULV
�����1DVWXUWLXP��7URSHDROXP�VSS���������������������
�����1HPHVLD��1HPHVLD�VSS���������������������������
�����1HPRSKLOD��1HPRSKLOD�LQVLJQLV������������������
�����1HPRSKLOD��VSRWWHG��1HPRSKLOD�PDFXODWD���������
�����1LFRWLDQD��1LFRWLDQD�DIILQLV��1����������������
�������VDQGHUDH��1��V\OYHVWULV
�����1LHUHPEHUJLD��1LHUHPEHUJLD�VSS�����������������
�����1LJHOOD��1LJHOOD�GDPDVFHQD���������������������
�����3DQV\��9LROD�WULFRORU��������������������������
�����3HQVWHPRQ��3HQVWHPRQ�EDUEDWXV��3���������������
�������JUDQGLIORUXV��3��ODHYLJDWXV��3�
�������SXSHVFHQV
�����3HWXQLD��3HWXQLD�VSS���������������������������
�����3KDFHOLD��3KDFHOLD�FDPSDQXODULD��3�������������
�������PLQRU��3��WDQDFHWLIROLD
�����3KOR[��DQQXDO��3KOR[�GUXPPRQGLL�DOO������������
�������W\SHV�DQG�YDULHWLHV
�����3K\VDOLV��3K\VDOLV�VSS�������������������������
�����3ODQW\FRGRQ��EDOORRQ�IORZHU��������������������
�������3ODW\FRGRQ�JUDQGLIORUXP
�����3OXPEDJR��FDSH��3OXPEDJR�FDSHQVLV��������������
�����3RQ\WDLO��%HDXFDUQHD�5HFXUYDWD�����������������
�����3RSS\���6KLUOH\�SRSS\��3DSDYHU�UKRHDV����������
�������,FHODQG�SRSS\�3��QXGLFDXOH��2ULHQWDO
�������SRSS\�3��RULHQWDOH��7XOLS�SRSS\�3�
�������JODXFXP
�����3RUWXODFD��3RUWXODFD�JUDQGLIORUD���������������
�����3ULPXOD��SULPURVH���3ULPXOD�VSS����������������
�����3\UHWKUXP��SDLQWHG�GDLV\���3\UHWKUXP�����������
�������FRFFLQHXP
�����6DOSLJORVVLV��6DOSLJORVV
V���������������������
�������JOR[LQDHIORUD��6��VLQXDWD
�����6DOYLD��6FDUOHW�6DJH��6DOYLD�VSHQGHQV����������
�������0HDO\FXS�6DJH��EOXH�EHGGHU���6DOYLD
�������IDULQDFHD
�����6DSRQDULD��6DSRQDULD�RF\PRLGHV��6��������������
�������YDFFDULD
�����6FDELRVD��DQQXDO��6FDELRVD�DWURSXUSXUHD��������
�����6FDELRVD��SHUHQQLDO��6FDELRVD�FDXFDVLFD��������
�����6FL]DQWKXV��6FKL]DQWKXV�VSS��������������������
�����6HQVLWLYH�SODQW��PLPRVD���0LPRVD�SXGLFD��������
�����6KDVWD�'DLV\�&KU\VDQWKHPXP�PD[LPXP�������������
�������&��OHXFDQWKHPXP
�����6LON�2DN��*UHYLOOHD�5REXVWD��������������������
�����6QDSGUDJRQ��$QWLUUKLQXP�VSS��������������������
�����6RODQXP��6RODQXP�VSS���������������������������
�����6WDWLFH��6WDWLFH�VLQXDWD�6��VXZRURZLL����������
��������IORZHU�KHDGV�
�����6WRFNV���&RPPRQ��0DWWKLROD�LQFDQD��������������
�������(YHQLQJ�6FHQWHG�0DWWKLROD�ELFRUQLV
�����6XQIORZHU��+HOLDQWKXV�VSS����������������������
�����6XQURVH��+HOLDQWKHPXP�VSS����������������������
�����6ZHHW�SHD��DQQXDO�DQG�SHUHQQLDO�RWKHU����������
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R68-8-11.  Labeling of Flower Seeds.
Flower seeds shall be labeled with the name of the kind

and variety or a statement of type and performance
characteristics as prescribed by Section 4-16-4.

A.  Seeds of Plants Grown Primarily for Their Blooms.
1.  Single Name.  Seeds of a single name variety shall be

labeled to show the kind and variety name.  For example:
"Marigold, Butterball."

2.  Single Type and Color.  Seeds of a single type and color
for which there is no special variety name shall be labeled to
show either the type of plant or the type of color of bloom.  For
example:  "Scabiosa, Tall, Large Flowered, Double, Pink."

3.  Assortment of Colors.  Seeds consisting of an
assortment of mixture of colors or varieties of a single kind shall
be labeled to show the kind name, the type of plant, and the
types of bloom.  In addition, it shall be clearly indicated that the
seed is mixed or assorted.  An example of labeling such a
mixture or assortment is-"Marigold, Dwarf, Double French,
Mixed colors."

4.  Assortment of Kinds.  Seeds consisting of an assortment
of mixture of kinds shall be labeled to clearly indicate that the
seed is assorted or mixed and the specific use of the assortment
of mixture shall be indicated.  For example:  "Cut Flower
Mixture," or "Rock Garden Mixture."  Such statements as "Wild
Flower Mixture," "General Purpose Mixture," "Wonder
Mixture," or any other statement which fails to indicate the
specific use of the seed shall not meet the requirements of this
provision unless the specific use of the mixture is also stated.

B.  Seeds of Plants Grown for Ornamental Purposes Other
Than Their Blooms.  Seeds of plants grown for ornamental
purposes other than their blooms shall be labeled to show the
kind and variety, or the kind together with a descriptive
statement concerning the ornamental part of the plant.  For
example:  "Ornamental Gourds, Small Fruited, Mixed."

R68-8-12.  Application of Germination Standards to
Mixtures of Kinds of Flower Seeds.

A mixture of kinds of flower seeds will be considered to be
below standard if the germination of any kind or combination of
kinds constituting 25 % or more of the mixture by number is
below standard for the kind or kinds.

R68-8-13.  Tree and Shrub Seed Labeling.
The information in the following example shall be used for
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all tree and shrub seeds for which standard testing procedures
are prescribed.
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If the kind of seed to be labeled is not one for which
standard testing procedures are prescribed, the information on
germination and hard seeds may be omitted from the example
shown above.

R68-8-14.  Hermetically Sealed Seed Containers.
The 36-month provision on the date of test in Section 4-16-

5 will apply to hermetically sealed agricultural and vegetable
seed when the following conditions have been met:

A.  The seed was packaged within nine months after
harvest.

B.  The container used does not allow water vapor
penetration through any wall, including the seals, greater than
0.05 grams of water per 24 hours per 100 square inches of
surface at 100 degrees F. with a relative humidity on one side of
90 percent and on the other side 0 percent.  Water vapor
penetration (WVP) is measured by the standards adopted by the
U. S. Bureau of Standards as:  WVP=gm H2O/24 hr./100 sq.
in./100 degrees F./90% RHV. 0%RH

C.  The seed in the container does not exceed the
percentage of moisture, on a wet weight basis, as listed below:
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D.  The container is conspicuously labeled in not less than
eight point type to indicate:

1.  That the container is hermetically sealed.
2.  That the seed has been preconditioned as to moisture

content, and
3.  The calendar month and year in which the germination

test was completed.
E.  The percentage of germination of the vegetable seed at

the time of packaging was equal to or above the standards
specified in Section R68-8-9.

R68-8-15.  Rules for Seed Testing.
Rules for testing seeds shall be the same as those found in

the current "Rules For Testing Seeds" recommended by the
Association of Official Seed Analysts.  For seeds not listed in
the "Rules for Testing Seed," procedures for testing shall be
determined by the State Seed Analyst based upon the most
authoritative seed testing information available.  For seed not
listed in the "Rules for Testing Seeds," procedures for testing
shall be determined by the State Seed Analyst based upon the
most authoritative seed testing information available.  Utah
Department of Agriculture and Food has a copy of the "Rules
for Testing Seeds", on file in the Seed Laboratory.

R68-8-16.  Labeling of Chemical Tests for Viability
(Tetrazolium).

The results of tetrazolium tests performed in accordance
with the current "Rules For Testing Seeds" of the Association of
Official Seed Analysts shall be recognized for labeling
purposes.

R68-8-17.  Labeling of Seed Distributed to Wholesalers.
A wholesaler, whose predominant business is to supply

seed to other distributors rather than to consumers, shall label
seed as follows:

A.  Containers.  If the seed is in containers, the information
required in Section 4-16-4 need not be shown on each container
provided, that:

1.  The lot designation is shown on an attached label or by
stenciling or printing on container.

2.  The required information for labeling accompanies such
shipment.

B.  Bulk.  In the case of seed in bulk, the information
required in Section 4-16-4 shall appear in the invoice or other
records accompanying and pertaining to such seed.

R68-8-18.  Inspector’s Duties.
It shall be the duty of the District Agricultural Inspectors,
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either in person or by deputy, to quarantine any lots of seed
which contain weed seeds in violation of current regulations of
the Department of Agriculture and Food.  Such seed may be
recleaned under the supervision of any official representative of
the Utah State Department of Agriculture and Food, and if
found to meet the requirements of the current regulations of the
Department of Agriculture and Food with respect to weed seed
content, the same may be released for distribution, otherwise,
such seed will be destroyed.  It shall be the duty of the District
Agricultural Inspectors, either in person or by deputy, to
quarantine any lots of seed which do not comply with the
labeling provisions of Section 4-16-4, and Section R68-8.  Such
seeds shall remain quarantined and shall not be offered for sale
until they are properly labeled to meet the above requirements.

R68-8-19.  Sampling.
A.  General Procedure
1.  In order to secure a representative sample, equal

portions shall be taken from evenly distributed parts of the
quantity of seed or screenings to be sampled.  Access shall be
had to all parts of that quantity.

2.  For free-flowing seed in bags or bulk, a probe or trier
shall be used.  For small free-flowing seed in bags, a probe or
trier long enough to sample all portions of the bag shall be used.

3.  Non-free-flowing seed, such as certain grass seed,
uncleaned seed, or screenings which are difficult to sample with
a probe or trier, shall be sampled by thrusting the hand into the
bulk and withdrawing representative portions.

4.  The portions shall be combined into a composite sample
or samples.

5.  As the seed or screening is sampled, each portion shall
be examined and whenever there appears to be lack of
uniformity, additional samples shall be taken to show such lack
of uniformity as may exist.

B.  Bulk.  Bulk seeds or screenings shall be sampled by
inserting a probe or thrusting the hand into the bulk, as
circumstances require, to obtain a composite sample of at least
as many cores or handfuls of seed or screenings as if the same
quantity were in bags of an ordinary size.  The cores or handfuls
of seed which comprise the composite sample shall be taken
from well distributed points throughout the bulk.

C.  Bags.
1.  In quantities of six bags or less, each bag shall be

sampled.
2.  In quantities of more than six bags, five bags plus at

least 10% of the number of bags in the lot shall be sampled,
rounding numbers with decimals to the nearest whole number.
Regardless of the lot size, it is not necessary to sample more
than thirty bags.  Example:
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3.  Samples shall be drawn from unopened bags except
under circumstances where the identity of the seed has been
preserved.

D.  Small Containers.  Seed in small containers shall be
sampled by taking the entire unopened containers in sufficient

number to supply a minimum size sample as required in
Subsection R68-8-19(E).  The contents of a single container or
the combined contents of multiple containers of the same lot
shall be considered representative of the entire lot of seed
sampled.

E.  Size of Samples.  The following are minimum weights
of samples of seed to be submitted for analysis, test, or
examination:

1.  Grass seed not otherwise mentioned, white or alsike
clover, or seeds not larger than these - two ounces
(approximately 55 grams).

2.  Alfalfa, bromegrasses, crimson or red clover, flax,
lespedezas, millet, rape, ryegrass or seeds of similar size - five
ounces (approximately 150 grams).

3.  Proso, sudangrass, or seeds of similar size - one pound.
(Approximately 500 grams).

4.  Cereals, sorghums, vetches or seeds of similar or larger
size - two pounds (approximately 1000 grams).

5.  Vegetable and flower seed - at least 400 seeds per
sample.

6.  Tree and shrub seed - at least 600 seeds per sample for
germination purposes.  If a purity or noxious-weed seed
examination is required, the amount of sample shall be at least
the size of that required for seeds of similar size in Subsections
R68-8-19(E)(1), (2), (3), and (4).

7.  Screenings - two quarts.

R68-8-20.  Records.
The term "Complete Records," as it pertains to Section 4-

16-11, shall be construed to mean information which relates to
origin, germination, purity, variety, and treatment of each lot of
seed transported or delivered for transportation within this State.
Such information shall include seed samples and records of
declaration, labels, purchases, sales, cleaning, bulking, handling,
storage, analysis, tests, and examinations.  The complete record
kept by each person for each lot of seed consists of the
information pertaining to his own transactions and the
information received from others pertaining to their transactions
with respect to each lot of seed.

R68-8-21.  Advertising.
The name of a kind or kind and variety of seed and any

descriptive terms pertaining thereto shall be correctly
represented in any advertisement of seed.

A.  Name of Kind or Kind and Variety.  The representation
of the name of a kind or kind and variety of seed in any
advertisement subject to the act shall be confirmed to the name
of the kind or kind and variety determined in accordance with
Section 4-16-2 associated with words or terms that create a
misleading impression as to the history or characteristics of the
kind or kind and variety.  Descriptive terms and firm names may
be used in kind and variety names; provided, that the descriptive
terms or firm names are a part of the kind or variety of seed; for
example, Stringless Green Pod, Detroit Dark Red, Black Seed
Simpson, and Henderson Bush Lima.  Seed shall not be
designated as hybrid seed in any advertisement subject to the act
unless it comes within the definition of "Hybrid" in Section 4-
16-2.

B.  Characteristics of Kind or Variety.  Terms descriptive
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as to color, shape, size, habit of growth, disease resistance, or
other characteristics of the kind or variety, may be associated
with the name of the kind or variety; provided, that it is done in
a manner which clearly indicates the descriptive term is not part
of the name of the kind or variety; for example, Oshkosh pepper
(yellow) Copenhagen Market (round head) cabbage, and
Kentucky Wonder pole bean.

C.  Description of Quality and Origin.  Terms descriptive
of quality or origin and terms descriptive of the basis for
representations made may be associated with the name of the
kind or variety of seed; provided, that the terms are clearly
identified as being other than part of the name of the kind or
variety; for example:  Blue Tag Gem Barley, Idaho Origin
Alfalfa, and Grower’s Affidavit of Variety Atlas Sorghum.

D.  Description of Manner of Production or Processing.
Terms descriptive of the manner or method of production or
processing the seed may be associated with the name of the kind
or variety of seed, providing such terms are not misleading.

E.  Separation of Brand Names from Kind and Variety
Names.  Brand names and terms taken from trademarks may be
associated with the name of the kind and variety or mixtures of
kinds or blends of varieties of seed as an indication of source;
provided, that the terms are clearly indicated as being other than
part of the name of the kind and variety, mixture or blend.  For
example:  Valley Brand Blend 15 Alfalfa, or River Brand
Golden Cross Corn.

R68-8-22.  Seed Screenings.
It shall be unlawful for any person, company, or

corporation to sell, offer for sale, barter, give away, or otherwise
dispose of any screenings containing more than 6 whole
prohibited noxious weed seeds per pound and/or more than 27
whole restricted weed seeds per pound; except that screenings
containing such seeds may be moved or sold to a mill or plant
for processing in such a manner which will reduce the number
of whole weed seeds to within the above stated tolerances.  Each
container or shipment of screenings shall be labeled with the
words "Screenings for Processing - Not For Seeding or Feeding"
and with the name and address of the consignor and consignee.

R68-8-23.  Fees For Testing Services.
Charges for testing samples, representing seed sold or

offered for sale in Utah, or other services performed by the state
seed laboratory, shall be determined by the department pursuant
to Subsection 4-2-2(2).  A current listing of approved fees may
be obtained upon request from Utah State Department of
Agriculture and Food.

KEY:  inspections
May 30, 2000 4-2-2
Notice of Continuation July 31, 2001 4-16-3

4-17-3
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R152.  Commerce, Consumer Protection.
R152-1.  Utah Division of Consumer Protection: "Buyer
Beware List".
R152-1-1.  Purposes, Policies and Rules of Construction.

A.  These rules are promulgated pursuant to Subsection 13-
2-5(1) for the purposes of assisting in the orderly administration
of those chapters of Title 13, Utah Code Annotated, 1953, as
amended, which the Division is charged with administering and
enforcing and or assisting other state and federal agencies in
administering and enforcing, namely:

(1)  Title 13, Chapter 5, Unfair Practices Act;
(2)  Title 13, Chapter 10a, Music Licensing Practices Act;
(3)  Title 13, Chapter 11, Consumer Sales Practices Act;
(4)  Title 13, Chapter 15, Business Opportunity Disclosure

Act;
(5)  Title 13, Chapter 20, New Motor Vehicle Warranties

Act;
(6)  Title 13, Chapter 21, Credit Services Organizations

Act;
(7)  Title 13, Chapter 22, Charitable Solicitations Act;
(8)  Title 13, Chapter 23, Health Spa Services Protection

Act;
(9)  Title 13, Chapter 25a, Telephone and Facsimile

Solicitation Act;
(10)  Title 13, Chapter 26, Telephone Fraud Prevention

Act;
(11)  Title 13, Chapter 28, Prize Notices Regulation Act;

and
(12)  Title 13, Chapter 30, Utah Personal Introduction

Services Protection Act.
B.  These substantive rules are adopted by the Director of

the Division of Consumer Protection pursuant to general
authority of Section 5 of Chapter 2 of Title 13, Utah Code
Annotated, 1953, as amended, and specific authority of the
following statutory sections, namely Subsections 13-11-8(2),
and 13-15-3(1), and Section 13-16-12, Utah Code Annotated,
1953, as amended.  Without limiting the scope of any section of
any chapter therein or any other rule, this rule shall be liberally
construed and applied to promote its stated purposes and
policies.  The purposes and policies of this rule are to:

(1)  protect consumers from individuals and businesses
who have engaged in and committed deceptive acts or practices,
or have engaged in and committed unconscionable acts or
practices.

(2)  supply consumers with pertinent information on the
nature of those individuals or businesses who may be engaging
in and committing deceptive acts or practices, or may be
engaging in and committing unconscionable acts or practices, so
as to aid consumers in their decision making.

(3)  encourage the development of fair consumer sales
practices and wise decision making by consumers in all their
consumer purchase decisions.

R152-1-2.  Definitions.
A.  Definitions:  For the purposes of this rule, the following

definitions shall apply and be used in construing this rule:
(1)  "Buyer Beware List" means a written and compiled list

of those individuals or business compiled by the Division in
accordance with this rule and based on the criterion for

placement on and removal from said list set forth herein. Such
list, for purposes of classification under the Utah Government
Records Management Act ("GRAMA") Section 63-2-101, et
seq., Utah Code Annotated, 1953 as amended, is classified as a
"public" record or document.

(2)  "Department" means the Utah Department of
Commerce.

(3)  "Director" means the director of the Utah Department
of Commerce, Division of Consumer Protection.

(4)  "Division" means the Utah Department of Commerce,
Division of Consumer Protection.

(5)  "Emergency" means facts known or presented to the
Utah Department of Commerce, Division of Consumer
Protection that show that an immediate and significant danger
to the public health, safety, or welfare exists as regards the
administration of those chapters or one of those chapters of Title
13, Utah Code Annotated, 1953, as amended, which the
Division is charged with administering and enforcing; and the
threat requires immediate action by the Division.

(6)  "Executive Director" means the executive director of
the Utah Department of Commerce.

(7)  "Order of Adjudication" means an order issued by the
Utah Department of Commerce, Division of Consumer
Protection after proper notice and hearing, as applicable, in
accordance with the Utah Administrative Procedures Act,
Section 63-46b-1, et. seq., Utah Code Annotated, 1953, as
amended.

R152-1-3.  Placement on "Buyer Beware List".
A.  The Division shall place the name of an individual or

business on the "Buyer Beware List" for the following reason:
(1)  Conduct which constitutes a violation of any of the

chapters of Title 13, Utah Code Annotated, 1953, as amended,
which the Division is charged with administering and enforcing,
and which has been reduced to an Order of Adjudication of the
Division, namely:

(a)  Title 13, Chapter 5, Unfair Practices Act;
(b)  Title 13, Chapter 10a, Music Licensing Practices Act;
(c)  Title 13, Chapter 11, Consumer Sales Practices Act;
(d)  Title 13, Chapter 15, Business Opportunity Disclosure

Act;
(e)  Title 13, Chapter 20, New Motor Vehicle Warranties

Act;
(f)  Title 13, Chapter 21, Credit Services Organizations

Act;
(g)  Title 13, Chapter 22, Charitable Solicitations Act;
(h)  Title 13, Chapter 23, Health Spa Services Protection

Act;
(i)  Title 13, Chapter 25a, Telephone and Facsimile

Solicitation Act;
(j)  Title 13, Chapter 26, Telephone Fraud Prevention Act;
(k)  Title 13, Chapter 28, Prize Notices Regulation Act;

and
(l)  Title 13, Chapter 30, Utah Personal Introduction

Service Protection Act.
(2)  The Division shall provide fifteen (15) business days

written notice by certified mail prior to placing an individual or
business on the Buyer Beware List unless notice has otherwise
been given by a previously issued Division subpoena or written
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inquiry properly addressed or unless an emergency is deemed to
exist. All individuals and businesses placed on the Buyer
Beware List shall be notified in writing of the reasons for the
proposed inclusion on the list. They will also be advised of what
actions, if any, they can take to remove their name from the list.

B.  When the Division of Consumer Protection believes the
public interest would be served, the Division may place the
name of an individual or business on the "Buyer Beware List"
for either of the following reasons:

(1)  Failure or refusal to respond to an administrative
subpoena of the Division; or

(2)  Failure or refusal to respond to a consumer complaint
on file with the Division alleging violation of one or more of the
acts administered by the Division after the business or
individual has received notification from the Division and had
an opportunity to respond to the Division and address the
complaint. Unclaimed, returned or refused certified mail
properly addressed to the individual or business which is
received back by the Division shall constitute proof of such
failure or refusal to respond.

C.  Prior to placement on the Buyer Beware List for either
of the reasons set forth at R152-1-3B(1) and (2) above the
Division shall:

(1)  In accordance with Division policy and procedure upon
receipt of a consumer complaint make reasonable efforts to
communicate with an individual or business complained against
which shall include at a minimum efforts of:

(a)  At least one (1) initial written notice by certified mail
or facsimile transmission;

(b)  At least one (1) initial telephone call; and
(c)  If the individual or business complained against is a

Utah resident at least one initial (1) face to face contact by a
Division representative either at the Division’s offices or at the
individual’s or business’ Utah address.

(2)  If the initial efforts set forth at R152-1-3C(1) have
proven unsuccessful the Division shall provide fifteen (15)
business days written notice by certified mail prior to placing an
individual or business on the Buyer Beware List unless notice
has otherwise been given by a previously issued Division
subpoena or written inquiry properly addressed or unless an
emergency is deemed to exist. All individuals and businesses
placed on the Buyer Beware List shall be notified in writing of
the reasons for the proposed inclusion on the list. They will also
be advised of what actions, if any, they can take to remove their
name from the list.

D.  Each listing on the Buyer Beware List shall contain a
listing of the individual’s or business’:

(1)  name(s), including "doing businesses as";
(2)  address(es);
(3)  phone number(s); and
(4)  a detailed basis for the individual or business being

placed on the list, including whether an administrative fine has
been assessed and if so what amount and or whether a cease and
desist order in accordance with Section 13-2-6(1), Utah Code
Annotated, 1953, as amended, has been issued.

R152-1-4.  Removal from "Buyer Beware List".
A.  The Division of Consumer Protection shall remove the

name of the business or individual from the Buyer Beware List

as follows:
(1) Pursuant to R152-1-3A(1), after the individual or

business has had no other complaints for a period of 90
consecutive days after being placed on the list and otherwise
complies with all aspects of the Order of Adjudication entered
against the individual or business, including the payment of all
administrative fines assessed, if any;

(2) Pursuant to R152-1-3B(1), when a sufficient response
is provided to an outstanding Division subpoena; or

(3) Pursuant to R152-1-3B(2), when a satisfactory response
is made to outstanding Division inquiries previously failed or
refused to be responded to.

R152-1-5.  Enforcement.
A.  The Division may be entitled to recover costs,

including investigative costs and processing costs incurred in
administration of this rule when such are reduced to an Order of
Adjudication or otherwise agreed to by the Division and the
individual or business.

B.  Any payment made to the Division shall be approved
by the Executive Director of the Department of Commerce and
placed in the Division Consumer Education and Training Fund
for the specific purpose of publishing and disseminating the
Buyer Beware List.

KEY:  consumer protection
July 30, 2001 13-2-5(1)
Notice of Continuation January 29, 2001 13-11-8(2)

13-15-3(1)
13-16-12
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R152.  Commerce, Consumer Protection.
R152-15.  Business Opportunity Disclosure Act Rules.
R152-15-1.  Authority and Purpose.

Pursuant to Section 13-15-3, these rules are intended to
assist in the administration of the Business Opportunity
Disclosure Act, Chapter 15, Title 13.

R152-15-2.  Filing Requirements. Filing Fees.
(1)  Information filed with the Division.  In addition to the

information required to be filed by Section 13-15-4 or 13-15-4.5
Utah Code Annotated (1953, as amended), sellers shall file with
the Division the following:

(a)  the name and address of the registered agent of seller;
(b)  any promotional materials used or to be used by either

the seller or the purchaser, whether in writing or in any other
form; and

(c)  the appropriate filing fee as set in accordance with
Section 63-38-3.2 Utah Code Annotated (1953, as amended),
which presently is set as follows:

(i)  Section 13-5-4 filing: $200.00 per year; and
(ii)  Section 13-15-4.5 filing: $100.00 per year.
(2)  Amendment of disclosures.  The disclosure document

must be current as of the seller’s most recent fiscal year, or no
later than 90 days after the close of its most recent fiscal year.
A seller must amend any information it files or filed with the
Division in the event of any material change in the information.
Such amendment shall be made by filing with the Division,
within a reasonable time after such material change, the new or
correct information.

(a)  "Material change" means any change in information
where there is a reasonable likelihood the decision of a
prospective purchaser to purchase or not purchase the assisted
marketing plan would be influenced by the change.

(b)  Without limitation, example of material changes
include:

(i)  An increase or decrease in the initial or continuing fees
charged by the seller;

(ii)  The termination, cancellation, failure to renew or
reacquisition of a significant number of purchasers of an assisted
marketing plan since the most recent date of filing;

(iii)  Any significant change in seller’s management;
(iv)  Any significant change in the seller’s or purchaser’s

obligations;
(v)  Significant decrease in seller’s income or net worth or;
(vi)  Significant change in claims about past sales or

projected sales, income, gross or net profits, cash flows or costs
involved in the assisted marketing plan.

KEY:  franchises, marketing, consumer protection
July 30, 2001 13-15-3
Notice of Continuation November 25, 1997 13-2-5
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R152.  Commerce, Consumer Protection.
R152-22.  Charitable Solicitations Act.
R152-22-1.  Authority.

These rules are promulgated under Section 13-2-5(1) to
facilitate the orderly administration of the Charitable
Solicitations Act (hereafter, "the Act"), Title 13, Chapter 22.

R152-22-2.  Definitions. Clarifications.
(1)  The definitions set forth in Section 13-22-2 are

incorporated herein.
(2)  In addition the following definition as regards the

administration of R152-22 and Chapter 22 of Title 13 is deemed
necessary by the division.

(a)  "Parent foundation" or "Parent organization" means a
charitable organization which charters or affiliates local units
under terms specified in the parent charitable organization’s
charter, articles of organization, agreement of association,
instrument of trust, constitution or other organizational
instrument or bylaws. For purposes of registration under Section
13-22-5 a parent foundation or organization is deemed to be
soliciting, requesting, promoting, advertising, or sponsoring
solicitation in the state within the meaning of said section and
thus requiring registration if any part of the funds raised within
the state or from residents and inhabitants of the state by the
local chapter, branch, area, office or similar affiliate of any other
person located within and maintaining a presence in the state
inure to the benefit of the parent foundation or organization
whether in the form of a percentage division or "split" or
affiliation fee or fees paid by the local chapter, branch, area,
office or similar affiliate of any other person located within and
maintaining a presence in the state.

(1)  In addition the following clarification of definition as
regards the administration of R152-22 and Chapter 22 of Title
13 is deemed necessary by the division.

(a)  "Vending device" as defined by Section 13-22-2(12)
and "Vending device decal" as defined by Section 13-22-2(13)
as they relate to the necessity of registering as a charitable
organization, professional fund raiser, professional fund raising
counsel or consultant creates a rebuttable presumption that the
party utilizing such a vending device and or vending device
decal is acting as such.

R152-22-3.  Application for Charitable Organization Permit.
(1)  Any application for registration as a charitable

organization shall be executed on the form authorized by the
Division.

(2)  A statement of collections and expenditures shall be
executed on the form authorized by the division.

(3)  Applicants or registrants shall submit to the division,
on request:

(a)  an updated copy of a financial statement prepared by an
independent certified public accountant;

(b)  a copy of any written contracts, agreements or other
documents showing to whom the applicant or registrant
disbursed the funds or a portion of the funds contributed to it;

(c)  a copy of the applicant’s or registrant’s articles of
incorporation or other organizational documentation showing
current legal status;

(d)  a copy of the applicant’s or registrant’s current by-laws

or other policies and procedures governing day to day
operations;

(e)  a setting forth of the applicant’s or registrant’s
registered agent within the State of Utah for purposes of service
of process, including his, her or its name, street address,
telephone and facsimile numbers;

(f)  a copy of the applicant’s or registrant’s IRS Section
501(c)(e) tax exemption letter, if applicable; and

(g)  either the social security number or driver’s license
number of each of the applicant’s or registrant’s board of
directors and officers, if a corporation, or partners or the
individual applicant or registrant, for the purposes of
background checks.

(h)  a copy of applicant’s IRS Form 990, 990EZ or 990PF.
(4)  All initial applications and renewals of registration in

accordance with Section 13-22-12(5) shall be processed within
10 business days of their receipt by the division.

R152-22-4.  Financial Reports and IRS Form 990s.
(1)  Based on the intent of Section 13-22-15(4) an "annual

financial report or IRS Form 990" means the most recent or
previous fiscal year only will be accepted by the division.

(2)  Based on the intent of Section 13-22-15(2) "within 30
days after the end of the year reported" means the end of the
registration year just completed.

R152-22-5.  Notice of Claim of Exemption.
(1)  A charitable organization or individual claiming an

exemption from registration under Section 13-22-8 shall file a
notice of claim of exemption with the division, prior to
conducting any solicitation.

(2)  A notice of claim of exemption shall contain:
(a)  a detailed description of the claimant and its charitable

purposes;
(b)  a citation to the exemption within Section 13-22-8

being claimed and a detailed explanation of why the exemption
applies;

(c)  any documents supporting the notice of claim of
exemption;

(d)  a notarized statement from the organization’s chief
executive officer or the individual certifying that the statements
made in the notice of claim of exemption are true to the best of
his knowledge; and

(e)  such other additional information the division deems
necessary to support such claim of exemption.

(3)  This rule does not relieve any exempt organization or
individual of other applicable reporting requirements under the
Act.

(4)  The division shall charge a reasonable fee to cover the
expense of processing the notices of claim of exemption
received pursuant to this rule.

R152-22-6.  Application for Professional Fund Raiser, Fund
Raising Counsel or Consultant Permit.

(1)  Any application for a professional fund raiser, fund
raising counsel or consultant permit shall be executed on the
form provided by the Division.

(2)  The application shall include a copy of all contracts,
agreements, or other documents showing:
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(a)  the relationship and terms of employment or
engagement between the applicant and the organization on
whose behalf the applicant proposes to act as a professional fund
raiser, fund raising counsel or consultant;

(b)  the terms of any direct or indirect compensation, in
whatever form, paid or promised to the applicant, including the
method of payment and the basis for calculating the amounts of
payment;

(c)  a copy of the applicant’s or registrant’s articles of
incorporation or other organizational documentation showing
current legal status;

(d)  a copy of the applicant’s or registrant’s current by-laws
or other policies and procedures governing day to day
operations;

(e)  a setting forth of the applicant’s or registrant’s
registered agent within the State of Utah for purposes of service
of process, including his, her or its name, street address,
telephone and facsimile numbers; and

(f)  either the social security number or driver’s license
number of each of the applicant’s or registrant’s board of
directors and officers, if a corporation, or partners or the
individual applicant or registrant, for the purposes of
background checks.

(3)  All initial applications and renewals of registration in
accordance with Section 13-22-12(5) shall be processed within
10 business days of their receipt by the division.

R152-22-7.  Incomplete Applications.
(1)  Based on Sections 13-22-6(3) and 13-22-9(3) the

division may grant a charitable organization, professional fund
raiser, professional fund raising counsel or consultant a 10
calendar day "grace" period for an incomplete application prior
to assessing a penalty fee.

(2)  Based on Section 13-22-6(1)(xiv)(B) and Section 13-
22-6(3) if a charitable organization’s initial application or
renewal application is deemed incomplete due to the
organization’s professional fund raiser, professional fund raising
counsel or consultant not being registered the division may
assess a penalty fee accordingly.

(3)  Based on Sections 13-22-6(3) and 13-22-9(3) the
division may as regards any charitable organization, professional
fund raiser, professional fund raising counsel or consultant
whose status is that of "incomplete" or "suspended" for more
than 12 months permit such to elect to submit the accumulated
penalty fee or cease solicitations in the state for a 1 year period
prior to making reapplication.

(4)  Based on Sections 13-22-6(3) and 13-22-9(3) the
division shall impose a penalty fee of $25 for each calendar
month or part of a calendar month after the date on which a
permit application or renewal was due to be filed or such permit
application or renewal remains incomplete.

R152-22-8.  Commencement of Solicitation.
(1) After registration and receipt of a current permit prior

to commencement of each solicitation campaign thereafter each
professional fund raiser, fund raising counsel or consultant or
charitable organization shall notify the Division in writing at
least ten (10) days in advance of its intent to commence a
campaign.

(2)  Professional fund raisers, fund raising counsels or
consultants shall not commence or conduct or continue
solicitations on behalf of a charitable organization that is not
currently registered. "Not currently registered" means not being
in possession of a current permit during all times during the
solicitation campaign. A professional fund raiser, fund raising
counsel or consultant act at their own peril if prior to
commencement of any individual solicitation campaign its fails
or neglects to confirm with the division that the charitable
organization is in fact currently registered and will be during the
full extent of any proposed solicitation campaign.

R152-22-9.  Grounds for Denial, Suspension or Revocation
Procedure.

(1)  The director may, in accordance with Title 63, Chapter
46b, Administrative Procedures Act, issue an order to deny an
initial or renewal application for registration as per Section 13-
22-12(5), and suspend or revoke a registration, permit, or
information card at anytime, on the grounds set forth in Section
13-22-12(3); and if the necessity of such denial, suspension or
revocation in the director’s opinion is based on facts known by
the division or presented to the division showing that an
immediate and significant danger to the public health, safety or
welfare exists, and such threat requires immediate action by the
director that such denial, suspension or revocation may issue
forthwith as an emergency order, subject to the division’s
compliance with Section 63-46b-20.

(2)  Any hearing convened in accordance with R152-22-
11(1), shall be convened within 5 business days of the request
for or order of the Division requiring the same. Administrative
hearing determinations regarding such Division actions shall
receive priority and decisions shall be expedited so as to be
issued within no more than 5 business days of such hearings.

KEY:  charity, consumer protection, solicitations
July 30, 2001 13-2-5

13-22-6
13-22-8
13-22-9

13-22-10
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R152.  Commerce, Consumer Protection.
R152-23.  Utah Health Spa Services.
R152-23-1.  Authority.

These Rules are promulgated in accordance with the
provisions of Section 63-46a-3 and Section 13-2-5, Utah Code
Ann. (1953), as amended, to prescribe for the administration of
the Utah Health Spa Act, Section 13-23-1, et seq., Utah Code
Ann. (1953), as amended, the "Act".

R152-23-2.  Scope and Applicability.
These rules shall apply to the conduct of every Health Spa

Business within the State of Utah.

R152-23-3.  Definitions.
A.  "Advance Sales," shall mean sales of membership

contracts on any date prior to the date a health spa facility shall
be open and available to provide services to purchasers.

B.  "Bond", "Letter of Credit", or "Certificate of Deposit"
shall mean an instrument containing a promise from a third party
to pay to the Division of Consumer Protection for the benefit of
purchasers of membership contracts the dollar value of the
unused portion of such purchaser’s membership in the event the
health spa facility shall be unable to or refuse to provide health
services pursuant to such Membership Contract.

C.  "Costs" shall mean those costs incurred by the Division
in investigating complaints, administering rescission of
membership contracts or fulfilling its responsibilities under the
Utah Health Spa Act or Rules promulgated thereunder.

D.  "Department" shall mean the Department of Commerce
of the State of Utah.

E.  "Division" shall mean the Division of Consumer
Protection of the Department of Commerce of the State of Utah.

F.  "Health Spa Business" shall mean the business of
buying, operating and selling health spa facilities and shall
include all acts related thereto.

G.  "Health Spa Facility" shall mean the physical facilities
at which the services of a health spa business are provided to its
members.

H.  "Member" shall mean the purchaser of a Membership
contract pursuant to which the member anticipates receipt of
health spa services in exchange for consideration given by such
purchaser.

I.  "Membership Contract" shall mean a legally binding
obligation pursuant to which a purchaser agrees to give
consideration in exchange for membership privileges which the
seller shall be obligated to provide.

J.  "Rescission" shall mean the process of canceling a
membership contract and refunding to the purchaser thereof the
dollar value of the consideration paid for services which have
not been provided as of the date of cancellation.

R152-23-4.  Registration Requirements and Contracts for
Health Spa Services.

A.  Prior to selling or attempting to sell a Membership
Contract, a health spa facility must file the following
documentation with the Division:

1.  A completed application on the form prescribed and
furnished by the Division which shall include:

a.  Name, addresses, and telephone numbers of owner(s) of

the Health Spa Facility and the facility address, telephone
number, and name of contact person at the facility.

b.  A check or money order for a $100 non-refundable
application fee.

c.  A current pricing structure for membership services.
d.  A copy of the contract(s) utilized by the facility

containing the language required by the Act.
e.  The original or certified copy of the surety bond, letter

of credit, or certificate of deposit in the required amount or, if
applicable, the information set out in the application as the basis
for a claim of exemption from registration.

f.  The number of membership contracts that relate to each
facility.

2.  Notice of intent to sell memberships.
B.  Each Membership Contract shall contain a provision,

printed in all capital letters which reads substantially as follows:
"IN THE EVENT THE HEALTH SPA FACILITY CLOSES
AND ANOTHER HEALTH SPA FACILITY OPERATED BY
THE SELLER, OR ASSIGNS OF THE SELLER, OF THIS
CONTRACT IS NOT AVAILABLE WITHIN A TEN (10)
MILE RADIUS OF THE LOCATION THE MEMBER
INTENDS TO PATRONIZE, SELLER WILL REFUND TO
MEMBER A PRORATA SHARE OF THE MEMBERSHIP
COST, BASED UPON THE UNUSED MEMBERSHIP TIME
REMAINING ACCORDING TO THE CONTRACT."

C.  All Membership Contracts shall specify what items of
equipment or services provided by the health spa facility on the
date of the execution of the membership contract are subject to
deletion or change at the discretion of the facility.

D.  All Membership Contracts sold prior to opening of the
health spa facility shall allow the buyer a three (3) day right of
rescission in accordance with Section 13-23-4 of the Act, or
Section 13-11-4(m) of the Utah Consumer Sales Practices Act.

E.  The dollar value of a Membership Contract shall be
clearly stated on the face of the contract.

F.  In any event, no Membership Contract shall be sold
which provides a membership term of longer than thirty-six (36)
months.

G.  The purchaser of a Health Spa Facility shall replace the
Seller as a party to any unexpired Membership Contract and
shall honor all Membership Contracts of the purchased facility
in effect at the time of purchase, pursuant to Section 13-23-5(2)
of the Act.  In the event a Health Spa Facility shall be sold
under circumstances which will result in its closure and the
purchaser shall not operate a Health Spa Facility within 10 miles
thereof, purchaser must notify Members of such closure in
writing within 10 days of the date of sale. Members may cancel
their outstanding Membership Contracts or may choose to
continue their Membership Contract in force.  Notice of such
election shall be in writing mailed to the purchaser within 30
days of the receipt of notice of closure of the acquired Health
Spa Facility.

H.  A separate registration shall be required for each
separate location maintained by a health spa business.

R152-23-5.  Rescission.
A.  In the event a Health Spa Facility shall, for any reason,

close, discontinue normal operations or otherwise cease to do
business while having outstanding obligations to provide
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membership services to members holding valid membership
contracts, the Health Spa Facility must offer, in writing, to
rescind all such membership contracts and to refund the unused
portion of all Member’s membership fees.  Such written offer of
rescission shall establish the procedure and time limit for
acceptance of the rescission offer and obtaining the desired
refund.

B.  An offer of rescission shall be made to each purchaser
whose Membership Contract is valid on the last day the Health
Spa Facility is open for business.  The Health Spa Facility shall
provide the Division with a list of Membership Contracts valid
on the date of closure within 10 business days of such closure.

C.  Money to be refunded to members upon closure of a
Health Spa Facility under these Rules shall be placed in escrow
with a bank or other financial institution previously approved by
the Division.  Such funds shall come from a Bond, Letter of
Credit, or Certificate of Deposit payable to the Division.

D.  Refunds shall be made to Members who submit claims
within a time period to be prescribed by the Division.  Such
refunds shall be made under the supervision of the Division and
shall, if insufficient funds are available for full refund, be made
on a prorata basis based upon the full amount due a claimant.
The amount due shall be determined by multiplying the number
of months remaining on claimant’s membership term as of the
date of closure by the monthly cost of such membership to the
member at the time of purchase.  Periods of less than a full
month shall be compensated by determining a daily cost of
membership and multiplying such daily cost by the number of
unused membership days in such period.

E.  Refunds shall be made to claimants within 90 days
following the final date for submission of claims in accordance
with the procedures specified above.

F.  The Division may recover from the funds deposited in
escrow pursuant to this Rule, its costs, including investigative
costs, processing costs, attorneys fees and other expenses related
to administration of rescissions made under these rules.

G.  In the event there shall be funds remaining after full
refund to all claimants and payment of costs of the Division,
such excess shall be returned to Owners of the Health Spa
Facility.

R152-23-6.  Bond, Letter of Credit, or Certificate of Deposit
Required.

A.  Except as provided in Section 13-23-6, of the Act, all
Health Spa Facilities shall be covered by a performance Bond,
Letter of Credit, or Certificate of Deposit payable to the
Division in an amount to be determined by the number and cost
of membership contracts sold by the Health Spa Facility.

B.  Originals or certified copies of such Bonds, Letters of
Credit, or Certificates of Deposit shall be provided to the
Division not less than 10 days in advance of the first sale or
attempt to sell made by any Health Spa Facility.  Annual
renewals of such Bonds, Letters of Credit, or Certificates of
Deposit shall be filed with the Division at least 30 days in
advance of expiration of existing Bonds, Letters of Credit, or
Certificates of Deposit.

C.  The Division shall have the right to approve or reject
Bonds, Letters of Credit, or Certificates of Deposit submitted in
compliance with this Rule.  In the event a Bond, Letter of

Credit, or Certificate of Deposit is rejected by the Division, the
Health Spa Facility shall submit another within 15 days
following notice by the Division.  In no event shall a Health Spa
Facility conduct business without a Bond, Letter of Credit, or
Certificate of Deposit in effect.

D.  A Health Spa Facility which allows Bonds, Letters of
Credit, or Certificates of Deposit to expire without filing
renewal as provided herein, may be allowed, at the discretion of
the Division, to register as a new Health Spa Facility pursuant
to the provisions of R152-7-4 and R152-7-6, hereof.

R152-23-7.  Enforcement.
A.  The Division may be entitled to recover costs,

including investigative costs, processing costs, attorneys fees
and other costs incurred in administration of these rules.  Upon
election of the parties, payment of such costs shall be made from
the proceeds of the Bond, Letter of Credit, or Certificate of
Deposit.

B.  Any payment made to the Division shall be approved
by the Executive Director of the Department of Commerce.

KEY:  consumer protection, health spas
July 30, 2001 63-46a-3
Notice of Continuation November 25, 1997 13-2-5

13-23-1
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R152.  Commerce, Consumer Protection.
R152-26.  Telephone Fraud Prevention Act.
R152-26-1.  Authority.

These rules are promulgated pursuant to Section 13-2-5(2)
to administer the Utah Telephone Fraud Prevention Act.

R152-26-2.  Scope and Applicability.
These rules shall have the same scope and applicability as

Title 13, Chapter 26.

R152-26-3.  Definitions.
The following terms, in addition to the definitions

appearing in Section 13-26-2, shall be used in construing this
rule.

(1)  "Director" means the director of the Utah Department
of Commerce, Division of Consumer Protection.

(2)  "Division" means the Utah Department of Commerce,
Division of Consumer Protection.

(3)  "Registrant" means any person who has submitted an
application for registration to the division pursuant to Section
13-26-3.

R152-26-4.  Denial, Revocation, or Suspension of
Registration.

(1)  The director may deny an application for registration
for the following reasons:

(a)  the registrant has committed any of the violations of
law set forth in Section 13-26-11; or

(b)  the registrant has failed to comply with all of the
requirements of Section 13-26-3 and these rules;

(2)  The director may suspend or revoke a registration for
any violation of Title 13, Chapter 26 by the registrant.

R152-26-5.  Registration.
(1)  A registrant shall submit an application for registration

only on the form authorized by the division.  An application
may be summarily denied if:

(a)  it is submitted on a form not authorized by the division;
(b)  it is submitted on the authorized form but it is not

legible; or
(c)  it is submitted on the authorized form but it is

incomplete in some material respect.
(2)  The application shall include the following:
(a)  the registrant’s name, address, telephone number and

facsimile number, if any;
(b)  the names, addresses, birth dates and places, and social

security numbers of all registrant’s officers, directors, members,
principals and/or key employees;

(c)  the registrant’s previous business addresses during the
previous ten years;

(d)  other names, if any, that the registrant does business
under;

(e)  identification of all licenses or permits currently held
by the registrant and any that have been revoked or suspended;

(f)  disclosure of any judgment, injunctive order or
conviction of any of registrant’s officers, directors, members,
principals, or key-employees of racketeering or any offense
involving fraud, thef, embezzlement, fraudulent conversion of
property, misappropriation of property or other similar crimes;

(g)  the name and address of the registrant’s registered
agent;

(h)  the location where telephone numbers are to be dialed;
and

(i)  a description of the goods or services that are to be the
subject of the telephone solicitation.

(3)  Each registrant shall submit copies of the following
documents with their application:

(a)  All scripts to be used in the telephone solicitation;
(b)  Articles of incorporation or other organizational

documentation showing registrant’s current legal status.
(4)  At the option of the director, the processing of an

application by the division’s staff may be delayed to give the
registrant an opportunity to cure technical defects in his
application.

R152-26-6.  Doing Business in the State.
For purpose of interpreting Section 13-26-3(1), "doing or

continuing to do business in this state" means engaging in any
conduct regulated by Title 13, Chapter 26.

R152-26-7.  Bonds, Irrevocable Letters of Credit and
Certificates of Deposit.

(1)  At the option of the registrant, a bond, irrevocable
letter of credit or certificate of deposit may be tendered to the
division to fulfill the requirements of Section 13-26-3(3)(a).

(2)  Whichever type of instrument is tendered by a
registrant, payment is immediately due and owing to the
division when:

(a)  the director delivers a signed writing to the registrant’s
surety or issuing financial institution demanding payment of a
specified sum of money; and

(b)  the registrant’s liability in the amount specified is
demonstrated by a certified copy of the division’s final order or
the civil judgment of any Utah or federal court, which copy
shall be attached to the director’s demand for payment.

(3)  The division may make a demand on a bond,
irrevocable letter of credit or certificate of deposit either in its
own right or as the representative of consumers who have been
injured by the registrant’s violation of Title 13, Chapter 26.

(4)  Instruments tendered to the division under Section 13-
26-3(3)(a) may be executed in any form that the director deems
commercially and legally reasonable and consistent with this
rule.  The division’s acceptance of a non-conforming instrument
does not result in a waiver of the requirements of this rule.

R152-26-8.  Isolated Transaction Exemption.
For purposes of Section 13-26-4(2)(h)(i), an "isolated

transaction" means no more than two occurrences in any twelve
month period.

R152-26-9.  Right of Rescission.
(1)  For purposes of Section 13-26-5(2), a written

notification of cancellation is effective the earlier of:
(a)  when the notice is actually received by the seller; or
(b)  when the notice is placed in the custody of the U.S.

Postal Service, provided the postage is prepaid and the letter is
properly addressed to the seller.

(2)  A rescission letter is in the custody of the U.S. Postal
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Service when the letter is actually placed in the possession of a
U.S. Postal Service employee or in a receptacle for letters
authorized by the U.S. Postal Service.

KEY:  telephone, fraud, consumer
July 30, 2001 13-2-5
Notice of Continuation September 11, 1997
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R154.  Commerce, Corporations and Commercial Code.
R154-2.  Utah Uniform Commercial Code, Revised Article 9
Rules.
R154-2-100.  Authority and Purpose.

These rules are adopted by the division under the authority
of Subsections 46-1-2(1) and 46-1-2(11)(c), to enable the
division to facilitate the implementation of the Revised Article
9 of the Uniform Commercial Code.

R154-2-101.  Place to File.
The filing office is the office for filing UCC documents

relating to all types of collateral except for timber to be cut, as-
extracted collateral and, when the relevant financing statement
is filed as a fixture filing, goods which are or are to become
fixtures.

R154-2-102.  Filing Office Identification.
In addition to the promulgation of these rules, the filing

office will disseminate information of its location, mailing
address, telephone and fax numbers, and its internet and other
electronic "addresses" through usual and customary means.

102.1  On-line information service.  The filing officer
offers on-line information services at the agency’s web site.

R154-2-103.  Office Hours.
Although the filing office maintains regular office hours, it

receives transmissions electronically and by telecopier 24 hours
per day, 365 days per year, except for scheduled maintenance
and unscheduled interruptions of service.  Electronic
communications may be retrieved and processed periodically
(but no less often than once each day the filing office is open for
business) on a batch basis.

R154-2-104.  UCC Document Delivery.
UCC documents may be tendered for filing at the filing

office as follows.
104.1  Personal delivery, at the filing office street address.

The file time for a UCC document delivered by this method is
when delivery of the UCC document is received by the filing
office (even though the UCC document may not yet have been
accepted for filing and subsequently may be rejected).

104.2  Courier delivery, at the filing office street address.
The file time for a UCC document delivered by this method is,
notwithstanding the time of delivery, at the earlier of the time
the UCC document is first examined by a filing officer for
processing (even though the UCC document may not yet have
been accepted for filing and may be subsequently rejected), or
the next close of business following the time of delivery.  A
UCC document delivered after regular business hours or on a
day the filing office is not open for business will have a filing
time of the close of business on the next day the filing office is
open for business.

104.3  Postal service delivery, to the filing office mailing
address.  The file time for a UCC document delivered by this
method is the next close of business following the time of
delivery (even though the UCC document may not yet have been
accepted for filing and may be subsequently rejected).  A UCC
document delivered after regular business hours or on a day the
filing office is not open for business will have a filing time of

the close of business on the next day the filing office is open for
business.

104.4  Electronic delivery.  UCC documents may be
submitted electronically via the agency’s online services portal.
The file time for a UCC document delivered by this method is
the time that the filing office’s system analyzes the relevant
transmission and determines that all the required elements of the
transmission have been received in a required format and are
machine-readable.

R154-2-105.  Search Request Delivery.
UCC search requests may be delivered to the filing office

by any of the means by which UCC documents may be
delivered to the filing office.  Requirements concerning search
requests are set forth in rule R154-2-149.

R154-2-106.  Filing Fees.
Filing fees will be established by the Utah State Legislature

in conjunction with the annual budgetary process and current
fees will be posted on the division web page and available at the
filing office.

R154-2-107.  Methods of Payment.
The division will enhance payment options as they become

available.  Filing fees and fees for public records services may
be paid by the following methods.

107.1  Cash.  The filing officer discourages cash payment
unless made in person to the cashier at the filing office.

107.2  Checks.  Checks made payable to the filing office or
the State of Utah, including checks in an amount to be filled in
by a filing officer but not to exceed a particular amount, will be
accepted for payment.

107.3  Credit card.  The filing office accepts payments
using credit cards issued by approved credit card issuers.  A
current list of approved credit card issuers is available from the
filing office.  Remitters shall provide the filing officer with the
card number, the expiration date of the card, the name of the
approved card issuer, the name of the person or entity to whom
the card was issued and the billing address for the card.
Payment will not be deemed tendered until the issuer or its
agent has confirmed to the filing office that payment will be
forthcoming.

R154-2-108.  Overpayment and Underpayment Policies.
108.1  Overpayment.  Overpayment will be handled in

accordance with State and/or Agency refund policy.
108.2  Underpayment.  Upon receipt of a document with an

insufficient fee, the document shall be rejected as provided in
rule R154-2-118.

R154-2-109.  Fees for Public Records Services.
Fees for public records services are posted on the web page

or at the filing office.

R154-2-110.  New Practices and Technologies.
The filing officer is authorized to adopt practices and

procedures to accomplish receipt, processing, maintenance,
retrieval and transmission of, and remote access to, Article 9
filing data by means of electronic, voice, optical and/or other
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technologies, and, without limiting the foregoing, to maintain
and operate, a non-paper-based Article 9 filing system utilizing
any of such technologies.  In developing and utilizing
technologies and practices, the filing officer shall, to the greatest
extent feasible, take into account compatibility and consistency
with, and whenever possible be uniform with, technologies,
practices, policies and regulations adopted in connection with
Article 9 filing systems in other states.

R154-2-111.  The Duties and Responsibilities of the Filing
Officer with Respect to the Administration of the UCC Are
Ministerial.

In accepting for filing or refusing to file a UCC document
pursuant to these rules, the filing officer does none of the
following:

111.1  Determine the legal sufficiency or insufficiency of
a document.

111.2  Determine that a security interest in collateral exists
or does not exist.

111.3  Determine that information in the document is
correct or incorrect, in whole or in part.

111.4  Create a presumption that information in the
document is correct or incorrect, in whole or in part.

R154-2-112.  Duty to File.
Provided that there is no ground to refuse acceptance of the

document under rule R154-2-115, a UCC document is filed
upon its receipt by the filing officer with the filing fee and the
filing officer shall promptly assign a file number to the UCC
document and index it in the information management system.

R154-2-113.  Grounds for Refusal of UCC Document.
The following grounds are the sole grounds for the filing

officer’s refusal to accept a UCC document for filing.  As used
herein, the term "legible" is not limited to refer only to written
expressions on paper: it requires a machine-readable
transmission for electronic transmissions and an otherwise
readily decipherable transmission in other cases.

113.1  Debtor name and address.  An initial financing
statement or an amendment that purports to add a debtor shall
be refused if the document fails to include a legible debtor name
and address for a debtor, in the case of an initial financing
statement, or for the debtor purporting to be added in the case of
such an amendment.  If the document contains more than one
debtor name or address and some names or addresses are
missing or illegible, the filing officer shall index the legible
name and address pairings, and provide a notice to the remitter
containing the file number of the document, identification of the
debtor name(s) that was (were) indexed, and a statement that
debtors with illegible or missing names or addresses were not
indexed.

113.2  Additional debtor identification.  An initial
financing statement or an amendment adding one or more
debtors shall be refused if the document fails to identify whether
each named debtor (or each added debtor in the case of such an
amendment) is an individual or an organization, if the last name
of each individual debtor is not identified, or if, for each debtor
identified as an organization, the document does not include in
legible form the organization type, state of organization and

organization number (if it has one) or a statement that it does
not have one.

113.3  Secured party name and address.  An initial
financing statement, an amendment purporting to add a secured
party of record, or an assignment, shall be refused if the
document fails to include a legible secured party (or assignee in
the case of an assignment) name and address.  If the document
contains more than one secured party (or assignee) name or
address and some names or addresses are missing or illegible,
the filing officer shall index the legible name and address
pairings, and provide a notice to the remitter containing the file
number of the document, identification of the secured party (or
assignee) names that were indexed, and a statement that secured
parties with illegible or missing names or addresses were not
indexed.

113.4  Lack of identification of initial financing statement.
A UCC document other than an initial financing statement shall
be refused if the document does not provide a file number of a
financing statement in the UCC information management
system that has not lapsed.

113.5  Identifying information.  A UCC document that
does not identify itself as an amendment or identify an initial
financing statement to which it relates, is an initial filing
statement.

113.6  Timeliness of continuation.  A continuation shall be
refused is it is not received within six months prior to expiration
or the first working day after that period.

113.6.1  First day permitted.  The first day on which a
continuation may be filed is the date of the month
corresponding to the date upon which the financing statement
would lapse, minus six months.  A continuation may be filed
any time during that six month period preceding the lapse date,
provided the filing office is open.  In the event the filing office
is closed on the lapse date or the date six months preceding the
lapse date - such as a weekend day or scheduled holiday - the
continuation may be filed on the next business day.

113.6.2  Last day permitted.  The last day on which a
continuation may be filed is the date upon which the financing
statement lapses.

113.7  Fee.  A document shall be refused if the document
is accompanied by less than the full filing fee tendered.

113.8  Means of communication.  UCC documents
communicated to the filing office by a means of communication
not authorized by the filing officer for the communication of
UCC documents shall be refused.

R154-2-114.  Grounds Not Warranting Refusal.
The sole grounds for the filing officer’s refusal to accept a

UCC document for filing are enumerated in rule R154-2-115.
The following are examples of defects that do not constitute
grounds for refusal to accept a document.  They are not a
comprehensive enumeration of defects outside the scope of
permitted grounds for refusal to accept a UCC document for
filing.

114.1  Errors.  The UCC document contains or appears to
contain a misspelling or other apparently erroneous information.

114.2  Incorrect names.
114.2.1  The UCC document appears to identify a debtor

incorrectly.
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114.2.2  The UCC document appears to identify a secured
party or a secured party of record incorrectly.

114.3  Extraneous information.  The UCC document
contains additional or extraneous information of any kind.

114.4  Insufficient information.  The UCC document
contains less than the information required by Article 9 of the
UCC, provided that the document contains the information
required in rule R154-2-116.

114.5  Collateral description.  The UCC document
incorrectly identifies collateral, or contains an illegible or
unintelligible description of collateral, or appears to contain no
such description.

114.6  Excessive fee.  The document is accompanied by
funds in excess of the full filing fee.

R154-2-115.  Time Limit.
The filing officer shall determine whether criteria exist to

refuse acceptance of a UCC document for filing not later than
the second business day after the date the document would have
been filed had it been accepted for filing and shall index a UCC
document not so refused within the same time period.

R154-2-116.  Procedure Upon Refusal.
If the filing officer finds grounds under rule R154-2-115 to

refuse acceptance of a UCC document, the filing officer shall
return the document, if written, to the remitter.  The filing office
shall send a notice that contains the date and time the document
would have been filed had it been accepted for filing (unless
such date and time are stamped on the document), and a brief
description of the reason for refusal to accept the document
under rule R154-2-115.  The notice shall be sent to a secured
party or the remitter no later than the second business day after
of the determination to refuse acceptance of the document.  A
refund may be delivered with the notice or under separate cover.

R154-2-117.  Acknowledgment.
At the request of a filer or remitter who files a paper or

paper-based UCC document, the filing officer shall either (i)
send to said filer or remitter an image of the record of the UCC
document showing the file number assigned to it and the date
and time of filing or, (ii) upon the original of such paper or
paper-based UCC document, note the file number and the date
and time of filing on the copy and deliver or send it to said filer
or remitter.  For UCC documents not filed in paper or paper-
based form the filing officer shall communicate to the filer or
remitter the information in the filed document, the file number
and the date and time of filing.

R154-2-118.  Other Notices.
Nothing in these rules prevents a filing officer from

communicating to a filer or a remitter that the filing officer
noticed apparent potential defects in a UCC document, whether
or not it was filed or refused for filing.  However, the filing
office is under no obligation to do so and may not, in fact, have
the resources to do so or to identify such defects.  THE
RESPONSIBILITY FOR THE LEGAL EFFECTIVENESS OF
FILING RESTS WITH FILERS AND REMITTERS AND THE
FILING OFFICE BEARS NO RESPONSIBILITY FOR SUCH
EFFECTIVENESS.

R154-2-119.  Division Director Discretion.
The Director of the Division of Corporations and

Commercial Code shall have discretionary authority according
to UCA Subsection 13-1a-6(1) to refuse to file a document
which is determined to be non-compliant with UCA Sections
70A-9a-501 through 70A-9a-527.

R154-2-120.  Refusal Errors.
If a secured party or a remitter demonstrates to the

satisfaction of the filing officer that a UCC document that was
refused for filing should not have been refused under rule R154-
2-115, the filing officer will file the UCC document as provided
in these rules with a filing date and time assigned when such
filing occurs.  The filing officer will also file a correction
statement (and such demonstration of error shall constitute the
secured party’s authorization to do so) that states that the
effective date and time of filing is the date and time the UCC
document was originally tendered for filing, and sets forth such
date and time.

R154-2-121.  UCC Information Management System.
The filing officer uses an information management system

to store, index, and retrieve information relating to financing
statements.  The information management system includes an
index of the names of debtors named on financing statements
which have not lapsed.  The rules in this section describe the
UCC information management system.

R154-2-122.  Primary Data Elements.
The primary data elements used in the UCC information

management system are the following.
122.1  Identification numbers.
122.1.1  Each initial financing statement is identified by its

file number.  Identification of the initial financing statement is
applied to written UCC documents or otherwise permanently
associated with the record maintained for UCC documents in
the UCC information management system.  A record is created
in the information management system for each initial financing
statement and all information comprising such record is
maintained in such system.  Such record is identified by the
same information assigned to the initial financing statement.

122.1.2  A UCC document other than an initial financing
statement is identified by a the initial UCC file number assigned
by the filing officer.  In the information management system,
records of all UCC documents other than initial financing
statements are linked to the record of their related initial
financing statement.

122.2  Type of document.  The type of UCC document
from which data is transferred is identified in the information
management system from information supplied by the remitter.

122.3  Filing date and filing time.  The filing date and
filing time of UCC documents are stored in the information
management system.  Calculation of the lapse date of an initial
financing statement is based upon the filing date.

122.4  Identification of parties.  The names and addresses
of debtors and secured parties are transferred from UCC
documents to the UCC information management system using
one or more data entry or transmittal techniques.

122.5  Status of financing statement.  In the information
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management system, each financing statement has a status of
active or inactive.

122.6  Page count.  The total number of pages in a UCC
document is maintained in the information management system.

122.7  Lapse indicator.  An indicator is maintained by
which the information management system identifies whether or
not a financing statement will lapse and, if it does, when it will
lapse.  The lapse date is determined as provided in rule R154-2-
134.

R154-2-123.  Names of Debtors Who Are Individuals.
For the purpose of this rule, "individual" means a human

being, or a decedent in the case of a debtor that is such
decedent’s estate.  This rule applies to the name of a debtor or a
secured party on a UCC document who is an individual.

123.1  Individual name fields.  The names of individuals
are stored in fields that include only the names of individuals,
and not the names of organizations.  Separate data entry fields
are established for first (given), middle (given), and last names
(surnames or family names) of individuals.  The filing officer
assumes no responsibility for the accurate designation of the
components of a name but will accurately enter the data in
accordance with the filer’s designations.

123.2  Titles and prefixes before names.  Titles and
prefixes, such as "doctor," "reverend," "Mr.," and "Ms.," should
not be entered in the UCC information management system.
However, as provided in rule R154-2-137, when a UCC
document is submitted with designated name fields, the data will
be entered in the UCC information management system exactly
as it appears.

123.3  Titles and suffixes after names.  Titles, suffixes or
indications of status such as "M.D." and "esquire" and "senior,
junior, III, etc." shall not be entered in the UCC information
management system.

123.4  Truncation - individual names.  Personal name fields
in the UCC database are fixed in length.  Although filers should
continue to provide full names on their UCC documents, a name
that exceeds the fixed length is entered as presented to the filing
officer, up to the maximum length of the data entry field.  The
length of data entry name fields are as follows.

123.4.1  First name: 14 characters.
123.4.2  Middle name:14 characters.
123.4.3  Last name:14 characters.

R154-2-124.  Names of Debtors That Are Organizations.
This rule applies to the name of an organization who is a

debtor or a secured party on a UCC document.  These names are
not case-sensitive.

124.1  Single field.  The names of organizations are stored
in fields that include only the names of organizations and not the
names of individuals.  A single field is use to store an
organization name.

124.2  Truncation -organization names.  The organization
name field in the UCC database is fixed in length.  The
maximum length is 50 characters.  Although filers should
continue to provide full names on their UCC documents, a name
that exceeds the fixed length is entered as presented to the filing
officer, up to the maximum length of the data entry field.

R154-2-125.  Estates.
Although they are not human beings, estates are treated as

if the decedent were the debtor under rule 125.

R154-2-126.  Initial Financing Statement.
Upon the filing of an initial financing statement the status

of a debtor named on the document shall be active and shall
continue as active until one year after the financing statement
lapses.

R154-2-127.  Amendment.
Upon the filing of an amendment the status of the parties

and the status of the financing statement shall have no effect
upon the status of any debtor or secured party so long as the
amendment is a collateral, address, debtor name, or secured
party name change or the addition or deletion of a debtor or
secured party.

R154-2-128.  Procedure Upon Lapse.
If there is no timely filing of a continuation with respect to

a financing statement, the financing statement lapses on its lapse
date but no action is then taken by the filing office.  On the first
anniversary of such lapse date, the information management
system renders or is caused to render the financing statement
inactive and the financing statement will no longer be made
available to a searcher unless inactive statements are requested
by the searcher and the financing statement is still retrievable by
the information management system.

R154-2-129.  XML Documents.
The division may implement, at its own discretion,

appropriate means of electronic submission of UCC documents.

R154-2-130.  Filing and Data Entry Procedures.
It is the policy of the filing officer to promptly file a

document that conforms to these rules.  Except as provided in
these rules, data is transferred from a UCC document to the
information management system exactly as the data are set forth
in the document.  Personnel who create reports in response to
search requests type search criteria exactly as set forth on the
search request.  No effort is made to detect or correct errors of
any kind.

R154-2-131.  Document Indexing and Other Procedures
Before Archiving.

This section contains a chronological description of the
indexing procedures and correspondence procedures followed
by the filing officer prior to archiving a UCC document or
returning the UCC document to the remitter.

131.1  Date and time stamp.  The date and time of receipt
are noted on the document or otherwise permanently associated
with the record maintained for a UCC document in the UCC
information management system at the earliest possible time.

131.2  Cash management.  Transactions necessary for
payment of the filing fee are performed.

131.3  Document review.  The filing office determines
whether a basis exists to refuse the document under rule R154-
2-115.

131.3.1  File stamp.  The document is stamped.  If there is
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no basis for refusal of the document, it is deemed filed and a
unique identification number and the filing date is stamped on
the document or permanently associated with the record of the
document maintained in the UCC information management
system.  The sequence of the identification number is not an
indication of the order in which the document was received.

131.3.2  Correspondence.  If there is a basis for refusal of
the document, notification of refusal to accept the document is
prepared as provided in rule R154-2-116.  If there is no basis for
refusal of the document, an acknowledgment of filing is
prepared as provided.  If the document was tendered in person
notice of refusal or acknowledgment of the filing is given to the
remitter by personal or USPS delivery.  If the document is
tendered online such notice or acknowledgment is transmitted
to the remitter by online response.  For documents submitted in
any other way, notice of refusal is sent to the remitter or the first
secured party named on the UCC document if so requested by
regular mail or by overnight courier if the remitter provides a
prepaid waybill or access to the remitter’s account with the
courier.

131.4  Data entry.  Data entry and indexing functions are
performed as described in this section.

R154-2-132.  Filing Date.
The filing date of a UCC document is the date the UCC

document is received with the proper filing fee if the filing
office is open to the public on that date or, if the filing office is
not so open on that date, the filing date is the next date the filing
office is so open, except that, in each case, UCC documents
received after 5:00 p.m.  shall be deemed received on the
following day.  The filing officer may perform any duty relating
to the document on the filing date or on a date after filing date.

R154-2-133.  Filing Time.
The filing time of a UCC document is determined as

provided in rule R154-2-104.

R154-2-134.  Lapse Date and Time.
A lapse date is calculated for each initial financing

statement (unless the debtor is indicated to be a transmitting
utility).  The lapse date is the same date of the same month as
the filing date in the fifth year after the filing date or relevant
subsequent fifth anniversary thereof if timely continuation
statement is filed.  The lapse takes effect at midnight at the end
of the lapse date.  The relevant anniversary for a February 29
filing date shall be the March 1 in the fifth year following the
year of the filing date.

R154-2-135.  Errors of the Filing Officer.
The filing office may correct the errors of filing officer

personnel in the UCC information management system at any
time.  If the correction is made after the filing officer has issued
a certification date that includes the filing date of a corrected
document, the filing officer shall proceed as follows.  A record
relating to the relevant initial financing statement will be placed
in the UCC information management system stating the date of
the correction and explaining the nature of the corrective action
taken.  The record shall be preserved for so long as the record of
the initial financing statement is preserved in the UCC

information management system.

R154-2-136.  Errors Other Than Filing Office Errors.
An error by a filer is the responsibility of such filer.  It can

be corrected by filing an amendment or it can be disclosed by a
correction statement

R154-2-137.  Data Entry of Names - Designated Fields.
A filing should designate whether a name is a name of an

individual or an organization and, if an individual, also
designates the first, middle and last names.  When this is done,
the following rules shall apply.

137.1  Organization names.  Organization names are
entered into the UCC information management system exactly
as set forth in the UCC document, even if it appears that
multiple names are set forth in the document or if it appears that
the name of an individual has been included in the field
designated for an organization name.

137.2  Individual names.  On a form that designates
separate fields for first, middle, and last names and any suffix,
the filing officer enters the names into the first, middle, and last
name fields in the UCC information management system exactly
as set forth on the form.

137.3  Designated fields encouraged.  The filing office
encourages the use of forms that designate separate fields for
individual and organization names and separate fields for first,
middle, and last names.  Such forms diminish the possibility of
filing office error and help assure that filers expectations are
met.  However, filers should be aware that the inclusion of
names in an incorrect field or failures to transmit names
accurately to the filing office may cause filings to be ineffective.
All documents submitted through direct data entry or through
electronic means will be required to use designated name fields.

R154-2-138.  Data Entry of Names - No Designated Fields.
A UCC document that is an initial financing statement or

an amendment that adds a debtor to a financing statement and
that fails to specify whether the debtor is an individual or an
organization should be refused by the filing office.  If it is
accepted for filing in error, the following rules shall apply.

138.1  Identification of organizations.  When not set forth
in a field designated for individual names, a name is treated as
an organization name if it contains words or abbreviations that
indicate status such as the following and similar words or
abbreviations in foreign languages: association, church, college,
company, co., corp., corporation, inc., limited, ltd., club,
foundation, fund, L.L.C., limited liability company, institute,
society, union, syndicate, GmBH, S.A.  de C.V., limited
partnership, L.P., limited liability partnership, L.L.P., trust,
business trust, co-op, cooperative and other designations
established by statutes to indicate a statutory organization.  In
cases where organization or individual status is not designated
by the filer and is not clear, the filing officer will use his own
judgment.

138.2  Identification of individuals.  A name is entered as
the name of an individual and not the name of an organization
when the name is followed by a title substantially similar to one
of the following titles, or the equivalent of one of the following
titles in a foreign language: proprietor, sole proprietor,



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 33

proprietorship, sole proprietorship, partner, general partner,
president, vice president, secretary, treasurer, M.D., O.D.,
D.D.S., attorney at law, Esq., accountant, CPA.  In such cases,
the title is not entered.

138.3  Individual and organization names on a single line.
Where it is apparent that the name of an individual and the name
of an entity are stated on a single line and not in a designated
individual name field, the name of the individual and the name
of the entity shall be entered as two separate debtors, one as an
individual and one as an entity.  Additional filing fees for the
additional debtor name(s) may be required.

138.4  Individual names. The failure to designate the last
name of an individual debtor in an initial financing statement or
an amendment adding such debtor to a financing statement
should cause a filing to be refused.  If the filing is accepted in
error, or if only the last name is designated, the following data
entry rules apply.

138.4.1  Freestanding initials.  An initial in the first
position of the name is treated as a first name.  An initial in the
second position of the name is treated as a middle name.

138.4.2  Combined initials and names.  An initial and a
name to which the initial apparently corresponds is entered into
one name field only (e.g., "D.  (David)" in the name "John D.
(David) Rockefeller" is entered as "John" (first name); "D.
(David)" (middle name); "Rockefeller" (last name)).

138.4.3  Multiple individual names on a single line.  Two
individual names contained in a single line are entered as two,
different debtors (e.g., the debtor name "John and Mary Smith"
is entered as two debtors: "John Smith", and "Mary Smith").

138.4.4  One word names.  A one word name is entered as
a last name (e.g., "Cher" is treated as a last name).

138.4.5  Nicknames.  A nickname is entered in the name
field together with the name preceding the nickname, or if none,
then as the first name (e.g., "William (Bill) Jones").

R154-2-139.  Verification of Data Entry.
The Division of Corporations and Commercial Code will

enter the data as it is presented and encourages the filer to check
the information on the database.

R154-2-140.  Initial Financing Statement.
A new record is opened in the UCC information

management system for each initial financing statement that
bears the file number of the financing statement and the date and
time of filing.

140.1  The name and address of each debtor that are legibly
set forth in the financing statement are entered into the record of
the financing statement.  Each such debtor name is included in
the searchable index and is not removed until one year after the
financing statement lapses.  Debtor addresses might not be
included in the searchable index except to the extent the filing
office offers or intends to offer limited searches or limited copy
requests.

140.2  The name and address of each secured party that are
legibly set forth in the financing statement are entered into the
record of the financing statement.

140.3  The record is indexed according to the name of the
debtor(s) and is maintained for public inspection.

140.4  A lapse date is established for the financing

statement, unless the initial financing statement indicates it is
filed against a transmitting utility, and the lapse date is
maintained as part of the record.

R154-2-141.  Amendment.
A record is created for the amendment that bears the file

number for the initial filing statement to which it is associated
and the date and time of filing.

141.1  The record of the amendment is associated with the
record of the related initial financing statement in a manner that
causes the amendment to be retrievable each time a record of the
financing statement is retrieved.

141.2  The name and address of each additional debtor and
secured parties are entered into the UCC information
management system in the record of the financing statement.
Each such additional debtor name is added to the searchable
index and are not removed until one year after the financing
statement lapses.

141.3  If the amendment is a continuation, a new lapse date
is established for the financing statement and maintained as part
of its record.

R154-2-142.  Correction Statement.
A record is created for the correction statement that bears

the file number of the original filing and the date and time of
filing of the correction statement.  The record of the correction
statement is associated with the record of the related initial
financing statement in a manner that causes the correction
statement to be retrievable each time a record of the financing
statement is retrieved.

R154-2-143.  Global Filings.
143.1  The filing officer may accept for filing a single UCC

document for the purpose of amending more than one financing
statement, for one or both of the following purposes:
amendment to change secured party name exactly as entered;
amendment to change secured party address exactly as entered
The global filings will be accepted on active filings only.

143.2  A blanket filing shall consist of a written document
describing the requested amendment on a form approved by the
filing office, and a machine readable file furnished by the
remitter and created to the filing officer’s specifications
containing appropriate indexing information.  A copy of blanket
filing specifications is available from the filing officer upon
request.

R154-2-144.  Archives - Data Retention.
Data in the UCC information management system relating

to financing statements that have lapsed are retained for five
years from the date of lapse.  Such data will be maintained in
the system for one year from the date of lapse and will thereafter
be maintained in archives according to State of Utah Archives
policy.

R154-2-145.  Notice of Bankruptcy.
The filing officer takes no action upon receipt of a

notification, formal or informal, of a bankruptcy proceeding
involving a debtor named in the UCC information management
system.  Accordingly, financing statements will lapse in the
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information management system as scheduled unless properly
continued.

R154-2-146.  Search Requests and Reports.
The filing officer maintains for public inspection a

searchable index for all records of UCC documents that provides
for the retrieval of a record by the name of the debtor and by the
file number of the initial financing statement to which the record
relates.

R154-2-147.  Search Requests.
Search requests shall contain the following information.
147.1  Name searched.  A search request should set forth

the full correct name of a debtor or the name variant desired to
be searched and must specify whether the debtor is an individual
or an organization.  The full name of an individual shall consist
of a first name, a middle name or initial, and a last name,
although a search request may be submitted with no middle
name or initial and, if only a single name is presented (e.g.,
?Cher?) it will be treated as a last name.  The full name of an
organization or the name variant desired to be searched.  A
search request will be processed using the name in the exact
form it is submitted.

147.2  Requesting party.  The name and address of the
person to whom the search report is to be sent.

147.3  Fee.  The appropriate fee shall be enclosed, payable
by a method described in rule R154-2-107.

R154-2-148.  Optional Information.
A UCC search request may contain any of the following

information:
148.1  A request that the search of a debtor name be limited

to debtors in a particular city.
148.2  Instructions on the mode of delivery requested, if

other than by ordinary mail or electronic means, will be honored
if the requested mode is then made available by the filing office.

R154-2-149.  Rules Applied to Search Requests.
Computerized searches will create results based on

standardized search logic applied to the name presented to the
filing officer by the person requesting the search.  The following
parameters are used to conduct searches:

149.1  There is no limit to the number of matches that may
be returned in response to the search criteria.

149.2  No distinction is made between upper and lower
case letters.

149.3  Punctuation marks and accents are disregarded.
149.4  The word "the" at the beginning of the search

criteria is used as part of the name searched.
149.5  Business names are searched exactly as they are

printed on the search request.
149.6  After taking the preceding rules into account to

modify the name of the debtor requested to be searched and to
modify the names of debtors contained in active financing
statements in the UCC information management system, the
search will reveal only names of debtors that are contained in
active financing statements and, as modified, exactly match the
name requested, as modified.

149.7 The division may permit "wild card" searches on all

names.

R154-2-150.  Search Responses.
Reports created in response to a search request shall

include the following.
150.1  Filing officer.  Identification of the filing officer and

the certification of the filing officer required by the UCC.
150.2  Report date.  The date the report was generated.
150.3  Name searched.  Identification of the name

searched.
150.4  Certification date.  The certification date applicable

to the report; i.e., the date and time through the search is
effective to reveal all relevant UCC documents filed on or prior
to that date.

150.5  Identification of initial financing statements.
Identification of each unlapsed initial financing statement filed
on or prior to the certification date and time corresponding to
the search criteria, by name of debtor, by identification number,
and by file date and file time.

150.6  History of financing statement.  For each initial
financing statement on the report, a listing of all related UCC
documents filed by the filing officer on or prior to the
certification date.

R154-2-151.  Agricultural Liens.
Rules effecting agricultural liens are found at R154-1.

KEY:  banking, equipment leasing, filing documents
July 26, 2001 70A-9a et seq.
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R156.  Commerce, Occupational and Professional Licensing.
R156-1.  General Rules of the Division of Occupational and
Professional Licensing.
R156-1-101.  Title.

These rules are known as the General Rules of the Division
of Occupational and Professional Licensing.

R156-1-102.  Definitions.
In addition to the definitions in Title 58, as used in Title 58

or these rules:
(1)  "Active and in good standing" means a licensure status

which allows the licensee full privileges to engage in the
practice of the occupation or profession subject to the scope of
the licensee’s license classification.

(2)  "Cancel" or "cancellation" means nondisciplinary
action by the division to rescind, repeal, annul, or void a license
issued in error.  Such action includes rescinding a license issued
to an applicant whose payment of the required application fee is
dishonored when presented for payment.

(3)  "Charges" means the acts or omissions alleged to
constitute either unprofessional or unlawful conduct or both by
a licensee, which serve as the basis to consider a licensee for
inclusion in the diversion program authorized in Section 58-1-
404.

(4)  "Denial of licensure" means action by the division
refusing to issue a license to an applicant for initial licensure,
renewal of licensure, reinstatement of licensure or relicensure.

(5)  "Disciplinary action" means adverse licensure action
by the division under the authority of Subsections 58-1-
401(2)(a) through (2)(b).

(6)  "Diversion agreement" means a formal written
agreement between a licensee, the division, and a diversion
committee, outlining the terms and conditions with which a
licensee must comply as a condition of entering in and
remaining under the diversion program authorized in Section
58-1-404.

(7)  "Diversion committees" mean diversion advisory
committees authorized by Subsection 58-1-404(2)(a) and
created under Subsection R156-1-404a.

(8)  "Duplicate license" means a license reissued to replace
a license which has been lost, stolen, or mutilated.

(9)  "Emergency review committees" mean emergency
adjudicative proceedings review committees created by the
division under the authority of Subsection 58-1-108(2).

(10)  "Expire" or "expiration" means the automatic
termination of a license which occurs:

(a)  at the expiration date shown upon a license if the
licensee fails to renew the license before the expiration date; or

(b)  prior to the expiration date shown on the license:
(i)  upon the death of a licensee who is a natural person;
(ii)  upon the dissolution of a licensee who is a partnership,

corporation, or other business entity; or
(iii)  upon the issuance of a new license which supersedes

an old license, including a license which:
(A)  replaces a temporary license;
(B)  replaces a student or other interim license which is

limited to one or more renewals or other renewal limitation; or
(C)  is issued to a licensee in an upgraded classification

permitting the licensee to engage in a broader scope of practice

in the licensed occupation or profession.
(11)  "Inactive" or "inactivation" means action by the

division to place a license on inactive status in accordance with
Sections 58-1-305 and R156-1-305.

(12)  "Investigative subpoena authority" means, except as
otherwise specified in writing by the director, the division
enforcement counsel, or if the division enforcement counsel is
unable to so serve for any reason, the assistant director, or if
both the division enforcement counsel and the assistant director
are unable to so serve for any reason, the department
enforcement counsel.

(13)  "License" means a right or privilege to engage in the
practice of a regulated occupation or profession as a licensee.

(14)  "Limit" or "limitation" means nondisciplinary action
placing either terms and conditions or restrictions or both upon
a license:

(a)  issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b)  issued to a licensee in place of the licensee’s current
license or disciplinary status.

(15)  "Nondisciplinary action" means adverse licensure by
the division under the authority of Subsections 58-1-401(1) or
58-1-401(2)(c) through (2)(d).

(16)  "Peer committees" mean advisory peer committees to
boards created by the legislature in Title 58 or by the division
under the authority of Subsection 58-1-203(6).

(17)  "Private reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a private record.

(18)  "Probation" means disciplinary action placing terms
and conditions upon a license:

(a)  issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b)  issued to a licensee in place of the licensee’s current
license or disciplinary status.

(19)  "Public reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a public record.

(20)  "Regulatory authority" as used in Subsection 58-1-
501(2)(d) means any governmental entity who licenses, certifies,
registers, or otherwise regulates persons subject to its
jurisdiction, or who grants the right to practice before or
otherwise do business with the governmental entity.

(21)  "Reinstate" or "reinstatement" means to activate an
expired license or to restore a license which is restricted, as
defined in Subsection (19)(b), or is suspended, or placed on
probation, to a lesser restrictive license or an active in good
standing license.

(22)  "Relicense" or "relicensure" means to license an
applicant who has previously been revoked or has previously
surrendered a license.

(23)  "Remove or modify restrictions" means to remove or
modify restrictions, as defined in Subsection (19)(a), placed on
a license issued to an applicant for licensure.

(24)  "Restrict" or "restriction" means disciplinary action
qualifying or limiting the scope of a license:

(a)  issued to an applicant for initial licensure, renewal or
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reinstatement of licensure, or relicensure in accordance with
Section 58-1-304; or

(b)  issued to a licensee in place of the licensee’s current
license or disciplinary status.

(25)  "Revoke" or "revocation" means disciplinary action
by the division extinguishing a license.

(26)  "Suspend" or "suspension" means disciplinary action
by the division removing the right to use a license for a period
of time or indefinitely as indicated in the disciplinary order, with
the possibility of subsequent reinstatement of the right to use the
license.

(27)  "Surrender" means voluntary action by a licensee
giving back or returning to the division in accordance with
Section 58-1-306, all rights and privileges associated with a
license issued to the licensee.

(28)  "Temporary license" or "temporary licensure" means
a license issued by the division on a temporary basis to an
applicant for initial licensure, renewal or reinstatement of
licensure, or relicensure in accordance with Section 58-1-303.

(29)  "Unprofessional conduct" as defined in Title 58 is
further defined, in accordance with Subsection 58-1-203(5), in
Section R156-1-502.

(30)  "Warning or final disposition letters which do not
constitute disciplinary action" as used in Subsection 58-1-108(3)
mean letters which do not contain findings of fact or conclusions
of law and do not constitute a reprimand, but which may address
any or all of the following:

(a)  division concerns;
(b)  allegations upon which those concerns are based;
(c)  potential for administrative or judicial action; and
(d)  disposition of division concerns.

R156-1-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58.

R156-1-107.  Organization of Rules - Content, Applicability
and Relationship of Rules.

(1)  The rules and sections in Title R156 shall, to the extent
practicable, follow the numbering and organizational scheme of
the chapters in Title 58.

(2)  Rule R156-1 shall contain general provisions
applicable to the administration and enforcement of all
occupations and professions regulated in Title 58.

(3)  The provisions of the other rules in Title R156 shall
contain specific or unique provisions applicable to particular
occupations or professions.

(4)  Specific rules in Title R156 may supplement or alter
Rule R156-1 unless expressly provided otherwise in Rule R156-
1.

R156-1-109.  Presiding Officers.
In accordance with Subsection 63-46b-2(1)(h) and Section

58-1-109, except as otherwise specified in writing by the
director, the designation of presiding officers is clarified or
established as follows:

(1)  The division enforcement counsel is designated as the
presiding officer for issuance of notices of agency action and for

issuance of notices of hearing issued concurrently with a notice
of agency action or issued in response to a request for agency
action, provided that if the division enforcement counsel is
unable to so serve for any reason, the assistant director is
designated as the alternate presiding officer.

(2)  Subsections 58-1-109(2) and 58-1-109(4) are clarified
with regard to defaults as follows.  Except as otherwise
specified in writing by the director, the department
administrative law judge is designated as the presiding officer
for entering an order of default against a party, for conducting
any further proceedings necessary to complete the adjudicative
proceeding, and for issuing a recommended order to the director
determining the discipline to be imposed, licensure action to be
taken, relief to be granted, etc.

(3)  Except as otherwise specified in writing by the
director, the presiding officer for informal adjudicative
proceedings initiated by a request for agency action are as
follows:

(a)  Director.  The director shall be the presiding officer for
the informal adjudicative proceedings described in Subsections
R156-46b-202(1)(g), (i),(k), (l), (o), (q), and (t).

(b)  Bureau managers.  The bureau manager over the
occupation or profession involved shall be the presiding officer
for the informal adjudicative proceedings described in
Subsections R156-46b-202(1)(a) through (f), (h), (j), (p), (r) and
(s).

(i)  At the direction of the a bureau manager, a licensing
technician may sign an informal order in the name of the
licensing technician provided the format of the order has been
approved in advance by the bureau manager and provided the
caption "FOR THE BUREAU MANAGER" immediately
precedes the licensing technician’s signature.

(c)  Contested citation hearing officer.  The contested
citation hearing officer designated in writing by the director
shall be the presiding officer for the adjudicative proceeding
described in Subsection R156-46b-202(1)(m).

(d)  Uniform Building Code Commission.  The Uniform
Building Code Commission shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
202(1)(n).

(4)  Except as otherwise specified in writing by the
director, the presiding officer for informal adjudicative
proceedings initiated by a notice of agency action shall be the
division director.

R156-1-110.  Issuance of Investigative Subpoenas.
(1)  All requests for subpoenas in conjunction with a

division investigation made pursuant to Subsection 58-1-106(3),
shall be made in writing to the investigative subpoena authority
and shall be accompanied by an original of the proposed
subpoena.

(a)  Requests to the investigative subpoena authority shall
contain adequate information to enable the subpoena authority
to make a finding of sufficient need, including:  the factual basis
for the request, the relevance and necessity of the particular
person, evidence, documents, etc., to the investigation, and an
explanation why the subpoena is directed to the particular
person upon whom it is to be served.

(b)  Approved subpoenas shall be issued under the seal of
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the division and the signature of the subpoena authority.
(2)  The investigative subpoena authority may quash or

modify an investigative subpoena if it is shown to be
unreasonable or oppressive.

R156-1-204.  Board and Committee Meetings Open to Public
- Notice of Board Meetings.

(1)  Board and committee meetings shall be open to the
public except when closed in accordance with Section 52-4-5.

(2)  The notice of board and committee meetings required
by Section 52-4-6 shall be provided as follows:

(a)  Not later than the last working day of January of each
year, the division shall publish a list of its anticipated board and
committee monthly meeting schedule in the State Bulletin.

(b)  Not later than the last working day of each calendar
month the division shall post in a prominent and appropriate
place within the building occupied by the division, a calendar
containing the date, time, and place of all board and committee
meetings scheduled for the next succeeding month.  In addition,
the division shall provide a copy to the media.

(c)  Not later than the close of business of the business day
preceding a meeting of any board or committee, the division
shall post in a prominent and appropriate place within the
building occupied by the division, a copy of the agenda for the
board or committee meeting.

R156-1-205.  Peer or Advisory Committees - Executive
Director to Appoint - Terms of Office - Vacancies in Office -
Removal from Office - Quorum Requirements - Appointment
of Chairman - Division to Provide Secretary - Compliance
with Open and Public Meetings Act - Compliance with Utah
Administrative Procedures Act - No Provision for Per Diem
and Expenses.

(1)  The executive director shall appoint the members of
peer or advisory committees established under Title 58 or Title
R156.

(2)  Except for ad hoc committees whose members shall be
appointed on a case-by-case basis, the term of office of peer or
advisory committee members shall be for four years.  The
executive director shall, at the time of appointment or
reappointment, adjust the length of terms to ensure that the
terms of committee members are staggered so that
approximately half of the peer or advisory committee is
appointed every two years.

(3)  No peer or advisory committee member may serve
more than two full terms, and no member who ceases to serve
may again serve on the peer or advisory committee until after
the expiration of two years from the date of cessation of service.

(4)  If a vacancy on a peer or advisory committee occurs,
the executive director shall appoint a replacement to fill the
unexpired term.  After filling the unexpired term, the
replacement may be appointed for only one additional full term.

(5)  If a peer or advisory committee member fails or refuses
to fulfill the responsibilities and duties of a peer or advisory
committee member, including the attendance at peer committee
meetings, the executive director may remove the peer or
advisory committee member and replace the member in
accordance with this section. After filling the unexpired term,
the replacement may be appointed for only one additional full

term.
(6)  Committee meetings shall only be convened with the

approval of the appropriate board and the concurrence of the
division.

(7)  Unless otherwise approved by the division, peer or
advisory committee meetings shall be held in the building
occupied by the division.

(8)  A majority of the peer or advisory committee members
shall constitute a quorum and may act in behalf of the peer or
advisory committee.

(9)  Peer or advisory committees shall annually designate
one of their members to serve as peer or advisory committee
chairman.  The division shall provide a division employee to act
as committee secretary to take minutes of committee meetings
and to prepare committee correspondence.

(10)  Peer or advisory committees shall comply with the
procedures and requirements of Title 52, Chapter 4, Open and
Public Meetings, in their meetings.

(11)  Peer or advisory committees shall comply with the
procedures and requirements of Title 63, Chapter 46b,
Administrative Procedures Act, in their adjudicative
proceedings.

(12)  Peer or advisory committee members shall perform
their duties and responsibilities as public service and shall not
receive a per diem allowance, or traveling or accommodations
expenses incurred in peer or advisory committees business,
except as otherwise provided in Title 58 or Title R156.

R156-1-206.  Emergency Adjudicative Proceeding Review
Committees - Appointment - Terms - Vacancies - Removal -
Quorum - Chairman and Secretary - Open and Public
Meetings Act - Utah Administrative Procedures Act - Per
Diem and Expenses.

(1)  The chairman of the board for the profession of the
person against whom an action is proposed may appoint the
members of emergency review committees on a case-by-case or
period-of-time basis.

(2)  With the exception of the appointment and removal of
members and filling of vacancies by the chairman of a board,
emergency review committees, committees shall serve in
accordance with Subsections R156-1-204(3) through (13).

R156-1-301.  Cheating on Examinations.
(1)  Policy.
The passing of an examination, when required as a

condition of obtaining or maintaining a license issued by the
division, is considered to be a critical indicator that an applicant
or licensee meets the minimum qualifications for licensure.
Failure to pass an examination is considered to be evidence that
an applicant or licensee does not meet the minimum
qualifications for licensure.  Accordingly, the accuracy of the
examination result as a measure of an applicant’s or licensee’s
competency must be assured.  Cheating by an applicant or
licensee on any examination required as a condition of obtaining
a license or maintaining a license shall be considered
unprofessional conduct and shall result in imposition of an
appropriate penalty against the applicant or licensee.

(2)  Cheating Defined.
Cheating is defined as the use of any means or
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instrumentality by or for the benefit of an examinee to alter the
results of an examination in any way to cause the examination
results to inaccurately represent the competency of an examinee
with respect to the knowledge or skills about which they are
examined.  Cheating includes:

(a)  communication between examinees inside of the
examination room or facility during the course of the
examination;

(b)  communication about the examination with anyone
outside of the examination room or facility during the course of
the examination;

(c)  copying another examinee’s answers or looking at
another examinee’s answers while an examination is in progress;

(d)  permitting anyone to copy answers to the examination;
(e)  substitution by an applicant or licensee or by others for

the benefit of an applicant or licensee of another person as the
examinee in place of the applicant or licensee;

(f)  use by an applicant or licensee of any written material,
audio material, video material or any other mechanism not
specifically authorized during the examination for the purpose
of assisting an examinee in the examination;

(g)  obtaining, using, buying, selling, possession of or
having access to a copy of the examination prior to
administration of the examination.

(3)  Action Upon Detection of Cheating.
(a)  The person responsible for administration of an

examination, upon evidence that an examinee is or has been
cheating on an examination shall notify the division of the
circumstances in detail and the identity of the examinees
involved with an assessment of the degree of involvement of
each examinee;

(b)  If cheating is detected prior to commencement of the
examination, the examinee may be denied the privilege of taking
the examination; or if permitted to take the examination, the
examinee shall be notified of the evidence of cheating and shall
be informed that the division may consider the examination to
have been failed by the applicant or licensee because of the
cheating; or

(c)  If cheating is detected during the examination, the
examinee may be requested to leave the examination facility and
in that case the examination results shall be the same as failure
of the examination; however, if the person responsible for
administration of the examination determines the cheating
detected has not yet compromised the integrity of the
examination, such steps as are necessary to prevent further
cheating shall be taken and the examinee may be permitted to
continue with the examination.

(d)  If cheating is detected after the examination, the
division shall make appropriate inquiry to determine the facts
concerning the cheating and shall thereafter take appropriate
action.

(e)  Upon determination that an applicant has cheated on an
examination, the division may deny the applicant a license and
may establish conditions the applicant must meet to qualify for
a license including the earliest date on which the division will
again consider the applicant for licensure.

(4)  Notification.
The division shall notify all proctors, test administrators

and examinees of the rules concerning cheating.

R156-1-305.  Inactive Licensure.
(1)  In accordance with Section 58-1-305, except as

provided in Subsection (2), a licensee who holds an active in
good standing license under Title 58 may apply for inactive
licensure status.

(2)  The following licenses issued under Title 58 may not
be placed on inactive licensure status:

(a)  Agency performing animal euthanasia;
(b)  Analytical laboratory;
(c)  Branch pharmacy;
(d)  Certified professional accountant firm;
(e)  Controlled substance;
(f)  Controlled substance precursor distributors and

purchasers;
(g)  Cosmetologist/barber school;
(h)  Employee leasing company;
(i)  Funeral service establishment;
(j)  Hospital, institutional, nuclear, out-of-state mail service

and retail pharmacy;
(k)  Licensed substance abuse counselor;
(l)  Pharmaceutical manufacturer, researcher, teaching

organization, wholesaler or distributor;
(m)  Preneed funeral arrangement provider; and
(n)  Veterinary pharmaceutical outlet.
(3)  Applicants for inactive licensure shall apply to the

division in writing upon forms available from the division.
Each completed application shall contain documentation of
requirements for inactive licensure, shall be verified by the
applicant, and shall be accompanied by the appropriate fee.

(4)  If all requirements are met for inactive licensure, the
division shall place the license on inactive status.

(5)  A license may remain on inactive status indefinitely
except as otherwise provided in Title 58 or rules which
implement Title 58.

(6)  An inactive license may be activated by requesting
activation in writing upon forms available from the division.
Unless otherwise provided in Title 58 or rules which implement
Title 58, each reactivation application shall contain
documentation that the applicant meets current renewal
requirements, shall be verified by the applicant, and shall be
accompanied by the appropriate fee.

R156-1-308a.  Renewal Dates.
(1)  The following standard two-renewal cycle renewal

dates are established by license classification in accordance with
the Subsection 58-1-308(1):
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�����$QDO\WLFDO�/DERUDWRU\���������������0D\����������RGG�\HDUV
�����$UFKLWHFW���������������������������0D\����������HYHQ�\HDUV
�����$WKOHWH�$JHQW�����������������������6HSWHPEHU����HYHQ�\HDUV
�����$XGLRORJLVW�������������������������0D\����������RGG�\HDUV
�����%UDQFK�3KDUPDF\���������������������0D\����������RGG�\HDUV
������%XLOGLQJ�,QVSHFWRU�����������������-XO\���������RGG�\HDUV
������%XUJODU�$ODUP�6HFXULW\�������������-XO\���������HYHQ�\HDUV
������&�3�$��)LUP������������������������6HSWHPEHU����HYHQ�\HDUV
������&HUWLILHG�6KRUWKDQG�5HSRUWHU�������0D\����������HYHQ�\HDUV
������&HUWLILHG�'LHWLWLDQ����������������6HSWHPEHU����HYHQ�\HDUV
������&HUWLILHG�1XUVH�0LGZLIH������������-DQXDU\������HYHQ�\HDUV
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������&HUWLILHG�3XEOLF�$FFRXQWDQW��������6HSWHPEHU����HYHQ�\HDUV
������&HUWLILHG�5HJLVWHUHG
������1XUVH�$QHVWKHWLVW������������������-DQXDU\������HYHQ�\HDUV
������&HUWLILHG�6RFLDO�:RUNHU������������6HSWHPEHU����HYHQ�\HDUV
������&KLURSUDFWLF�3K\VLFLDQ�������������0D\����������HYHQ�\HDUV
������&OLQLFDO�6RFLDO�:RUNHU�������������6HSWHPEHU����HYHQ�\HDUV
������&RQVWUXFWLRQ�7UDGHV�,QVWUXFWRU�����-XO\���������RGG�\HDUV
������&RQWUDFWRU�������������������������-XO\���������RGG�\HDUV
������&RQWUROOHG�6XEVWDQFH
������������3UHFXUVRU�'LVWULEXWRU��������0D\����������RGG�\HDUV
������&RQWUROOHG�6XEVWDQFH
������������3UHFXUVRU�3XUFKDVHU����������0D\����������RGG�\HDUV
������&RVPHWRORJLVW�%DUEHU���������������6HSWHPEHU����RGG�\HDUV
������&RVPHWRORJ\�%DUEHU�6FKRRO����������6HSWHPEHU����RGG�\HDUV
������'HFHSWLRQ�'HWHFWLRQ����������������-XO\���������HYHQ�\HDUV
������'HQWDO�+\JLHQLVW�������������������0D\����������HYHQ�\HDUV
������'HQWLVW����������������������������0D\����������HYHQ�\HDUV
������(OHFWULFLDQ
������������$SSUHQWLFH��-RXUQH\PDQ��0DVWHU�
������������5HVLGHQWLDO�-RXUQH\PDQ�
������������5HVLGHQWLDO�0DVWHU�����������-XO\���������HYHQ�\HDUV
������(OHFWURORJLVW����������������������6HSWHPEHU����RGG�\HDUV
������(OHFWURORJLVW�,QVWUXFWRU�����������6HSWHPEHU����RGG�\HDUV
������(OHFWURORJ\�6FKRRO�����������������6HSWHPEHU����RGG�\HDUV
������(QYLURQPHQWDO�+HDOWK�6FLHQWLVW�����0D\����������RGG�\HDUV
������(VWKHWLFLDQ������������������������6HSWHPEHU����RGG�\HDUV
������(VWKHWLFLDQ�,QVWUXFWRU�������������6HSWHPEHU����RGG�\HDUV
������(VWKHWLFV�6FKRRO�������������������6HSWHPEHU����RGG�\HDUV
������)DFWRU\�%XLOW�+RXVLQJ�'HDOHU�������6HSWHPEHU����HYHQ�\HDUV
������)XQHUDO�6HUYLFH�'LUHFWRU�����������0D\����������HYHQ�\HDUV
������)XQHUDO�6HUYLFH��������������������0D\����������HYHQ�\HDUV
������������(VWDEOLVKPHQW
������*HQHWLF�&RXQVHORU������������������6HSWHPEHU����HYHQ�\HDUV
������+HDOWK�&DUH�$VVLVWDQW��������������1RYHPEHU�����HYHQ�\HDUV
������+HDOWK�)DFLOLW\��������������������0D\����������RGG�\HDUV
������������$GPLQLVWUDWRU
������+HDULQJ�,QVWUXPHQW�����������������6HSWHPEHU����HYHQ�\HDUV
������������6SHFLDOLVW
������+RVSLWDO�3KDUPDF\������������������0D\����������RGG�\HDUV
������,QVWLWXWLRQDO�3KDUPDF\�������������0D\����������RGG�\HDUV
������/DQGVFDSH�$UFKLWHFW����������������0D\����������HYHQ�\HDUV
������/LFHQVHG�3UDFWLFDO�1XUVH�����������-DQXDU\������HYHQ�\HDUV
������/LFHQVHG�6XEVWDQFH�$EXVH�����������0D\����������RGG�\HDUV
������������&RXQVHORU
������0DUULDJH�DQG�)DPLO\����������������6HSWHPEHU����HYHQ�\HDUV
������������7KHUDSLVW
������0DVVDJH�$SSUHQWLFH�����������������0D\����������RGG�\HDUV
������������7KHUDSLVW
������0DVWHU�(VWKHWLFLDQ�����������������6HSWHPEHU����RGG�\HDUV
������1DLO�7HFKQRORJLVW������������������6HSWHPEHU����RGG�\HDUV
������1DLO�7HFKQRORJ\�,QVWUXFWRU���������6HSWHPEHU����RGG�\HDUV
������1DLO�7HFKQRORJ\�6FKRRO�������������6HSWHPEHU����RGG�\HDUV
������1DWXURSDWK�1DWXURSDWKLF������������0D\����������HYHQ�\HDUV
������������3K\VLFLDQ
������1XFOHDU�3KDUPDF\�������������������0D\����������RGG�\HDUV
������2FFXSDWLRQDO�7KHUDSLVW�������������0D\����������RGG�\HDUV
������2FFXSDWLRQDO�7KHUDS\���������������0D\����������RGG�\HDUV
������������$VVLVWDQW
������2SWRPHWULVW������������������������6HSWHPEHU����HYHQ�\HDUV
������2VWHRSDWKLF�3K\VLFLDQ�DQG����������0D\����������HYHQ�\HDUV
������������6XUJHRQ
������2XW�RI�6WDWH�0DLO�2UGHU������������0D\����������RGG�\HDUV
������������3KDUPDF\
������3KDUPDFHXWLFDO�$GPLQLVWUDWLRQ
������������)DFLOLW\���������������������0D\����������RGG�\HDUV
������3KDUPDFHXWLFDO�'RJ�7UDLQHU���������0D\����������RGG�\HDUV
������3KDUPDFHXWLFDO�0DQXIDFWXUHU��������0D\����������RGG�\HDUV
������3KDUPDFHXWLFDO�5HVHDUFKHU����������0D\����������RGG�\HDUV
������3KDUPDFHXWLFDO�7HDFKLQJ������������0D\����������RGG�\HDUV
������������2UJDQL]DWLRQ
������3KDUPDFHXWLFDO
������������:KROHVDOHU�'LVWULEXWRU�������0D\����������RGG�\HDUV
������3KDUPDFLVW�������������������������0D\����������RGG�\HDUV
������3KDUPDF\�7HFKQLFLDQ����������������0D\����������RGG�\HDUV
������3K\VLFDO�7KHUDSLVW�����������������0D\����������RGG�\HDUV
������3K\VLFLDQ�$VVLVWDQW����������������0D\����������HYHQ�\HDUV
������3K\VLFLDQ�DQG�6XUJHRQ��������������-DQXDU\������HYHQ�\HDUV
������3OXPEHU
������������$SSUHQWLFH��-RXUQH\PDQ�
������������5HVLGHQWLDO�$SSUHQWLFH�
������������5HVLGHQWLDO�-RXUQH\PDQ�������-XO\���������HYHQ�\HDUV
������3RGLDWULF�3K\VLFLDQ����������������6HSWHPEHU����HYHQ�\HDUV
������3UH�1HHG�)XQHUDO
������������$UUDQJHPHQW�3URYLGHU���������0D\����������HYHQ�\HDUV
������3UH�1HHG�)XQHUDO�$UUDQJHPHQW
������������6DOHV�$JHQW������������������0D\����������HYHQ�\HDUV
������3ULYDWH�3UREDWLRQ�3URYLGHU���������0D\����������RGG�\HDUV
������3URIHVVLRQDO�&RXQVHORU�������������6HSWHPEHU����HYHQ�\HDUV

������3URIHVVLRQDO�(QJLQHHU��������������'HFHPEHU�����HYHQ�\HDUV
������3URIHVVLRQDO�/DQG�6XUYH\RU���������'HFHPEHU�����HYHQ�\HDUV
������3URIHVVLRQDO�6WUXFWXUDO������������'HFHPEHU�����HYHQ�\HDUV
������������(QJLQHHU
������3V\FKRORJLVW�����������������������6HSWHPEHU����HYHQ�\HDUV
������5DGLRORJ\�3UDFWLFDO����������������0D\����������RGG�\HDUV
������������7HFKQLFLDQ
������5DGLRORJ\�7HFKQRORJLVW�������������0D\����������RGG�\HDUV
������5HFUHDWLRQDO�7KHUDS\
������������7HFKQLFLDQ��6SHFLDOLVW�
������������0DVWHU�6SHFLDOLVW������������0D\����������RGG�\HDUV
������5HJLVWHUHG�1XUVH�������������������-DQXDU\������RGG�\HDUV
������5HVSLUDWRU\�&DUH�������������������6HSWHPEHU����HYHQ�\HDUV
������������3UDFWLWLRQHU
������5HWDLO�3KDUPDF\��������������������0D\����������RGG�\HDUV
������6HFXULW\�3HUVRQQHO�����������������-XO\���������HYHQ�\HDUV
������6RFLDO�6HUYLFH�:RUNHU��������������6HSWHPEHU����HYHQ�\HDUV
������6SHHFK�/DQJXDJH�3DWKRORJLVW��������0D\����������RGG�\HDUV
������9HWHULQDULDQ�����������������������6HSWHPEHU����HYHQ�\HDUV
������9HWHULQDU\�3KDUPDFHXWLFDO����������0D\����������RGG�\HDUV
������������2XWOHW

(2)  The following non-standard renewal terms and renewal
or extension cycles are established by license classification in
accordance with Subsection 58-1-308(1) and in accordance with
specific requirements of the license:

(a)  Certified Marriage and Family Intern licenses shall be
issued for a three year term and may be extended if the licensee
presents satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(b)  Certified Professional Counselor Intern licenses shall
be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(c)  Funeral Service Apprentice licenses shall be issued for
a two year term and may be extended for an additional two year
term if the licensee presents satisfactory evidence to the division
and the board that reasonable progress is being made toward
passing the qualifying examinations or is otherwise on a course
reasonably expected to lead to licensure.

(d)  Professional Employer Organization licenses expire
every year on September 30.

(e)  Psychology Resident licenses shall be issued for a two
year term and may be extended if the licensee presents
satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

R156-1-308b.  Renewal Periods - Adjustment of Renewal
Fees for an Extended or Shortened Renewal Period.

(1)  Except as otherwise provided by statute or as required
to establish or reestablish a renewal period, each renewal period
shall be for a period of two years.

(2)  The renewal fee for a renewal period which is extended
or shortened by more than one month to establish or reestablish
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a renewal period shall increased or decreased proportionately.

R156-1-308c.  Renewal of Licensure Procedures.
The procedures for renewal of licensure shall be as follows:
(1)  The division shall mail a renewal notice to each

licensee at least 90 days prior to the expiration date shown on of
the licensee’s license.

(2)  Renewal notices shall be sent by letter deposited in the
post office with postage prepaid, addressed to the last address
shown on the division’s automated license system.  Such mailing
shall constitute legal notice.  It shall be the duty and
responsibility of each licensee to maintain a current address with
the division.

(3)  Renewal notices shall specify the renewal requirements
and require that each licensee document or certify that the
licensee meets the renewal requirements.

(4)  Renewal notices shall specify a renewal application
due date at least 30 days prior to the expiration date shown on
the licensee’s license in order to permit the renewal applications
to be processed prior to the expiration of licensure in accordance
with Subsection 58-1-308(4).

(5)  Renewal notices shall advise each licensee that a
license that is not renewed prior to the expiration date shown on
the license automatically expires and that any continued practice
without a license constitutes a criminal offense under Subsection
58-1-501(1)(a).

(6)  Renewal notices shall further advise each licensee that
if the licensee fails to return the renewal application to the
division or its designee by the renewal application due date, the
licensee’s license may expire before it is renewed.

(7)  Renewal notices shall specify the address or addresses
to where the renewal applications should be submitted.

(8)  When a renewal application contains multiple parts to
be returned to separate addresses, the division shall facilitate
proper submission by using, to the extent resources permit, color
coded renewal applications with perforated sections and return
envelopes.

(9)  Licensees licensed during the last four months of a
renewal cycle shall be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their license.

R156-1-308d.  Denial of Renewal of Licensure -
Classification of Proceedings - Conditional Renewal or
Reinstatement During Pendency of Adjudicative
Proceedings, Audit or Investigation.

(1)  Denial of renewal of licensure shall be classified as a
formal adjudicative proceeding under Rule R156-46b.

(2)  When a renewal application is denied and the applicant
concerned requests a hearing to challenge the division’s action
as permitted by Subsection 63-46b-3(3)(d)(ii), unless the
requested hearing is convened and a final order is issued prior
to the expiration date shown on the applicant’s current license,
the division shall conditionally renew the applicant’s license
during the pendency of the adjudicative proceeding as permitted
by Subsection 58-1-106(8).

(3)(a)  When a renewal applicant or a reinstatement
applicant under Subsections 58-1-308(5) or (6)(b) is selected for
audit or is under investigation, the division may conditionally

renew or reinstate the applicant pending the completion of the
audit or investigation.

(b)  The undetermined completion of a referenced audit or
investigation rather than the established expiration date shall be
indicated as the expiration date of a conditionally renewed or
reinstated license.

(c)  A conditional renewal or reinstatement shall not
constitute an adverse licensure action.

(d)  Upon completion of the audit or investigation, the
division shall notify the renewal or reinstatement applicant
whether the applicant’s license is unconditionally renewed,
reinstated, denied, or partially denied or reinstated.

(e)  A notice of unconditional denial or partial denial of
licensure to a licensee who the division determines may be
conditionally renewed or reinstated shall include the following:

(i)  that the licensee’s unconditional renewal or
reinstatement of licensure is denied or partially denied and the
basis for such action;

(ii)  the division’s file or other reference number of the
audit or investigation;

(iii)  that the denial or partial denial of unconditional
renewal or reinstatement of licensure is subject to review and a
description of how and when such review may be requested;

(iv)  that the licensee’s license automatically will or did
expire on the expiration date shown on the license, and that the
license will not be renewed or reinstated unless or until the
applicant timely requests review; and

(v)  that if the licensee timely requests review, the
licensee’s conditionally renewed or reinstated license does not
expire until an order is issued unconditionally renewing,
reinstating, denying, or partially denying the renewal or
reinstatement of the licensee’s license.

R156-1-308e.  Reinstatement of Licensure which was Active
and in Good Standing at the Time of Expiration of Licensure
- Requirements.

The following requirements shall apply to reinstatement of
licensure which was active and in good standing at the time of
expiration of licensure:

(1)  In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the division between
the date of the expiration of the license and 31 days after the
date of the expiration of the license, the applicant shall:

(a)  submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b)  pay the established license renewal fee and a late fee.
(2)  In accordance with Subsection 58-1-308(5), if an

application for reinstatement is received by the division between
31 days after the expiration of the license and two years after the
date of the expiration of the license, the applicant shall:

(a)  submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b)  pay the established license renewal fee and
reinstatement fee.

(3)  In accordance with Subsection 58-1-308(6)(a), if an
application for reinstatement is received by the division more
than two years after the date the license expired and the
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applicant has not been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
during the time the license was expired, the applicant shall:

(a)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested;

(c)  if the applicant has not been engaged in unauthorized
practice of the applicant’s occupation or profession following
the expiration of the applicant’s license, pay the established
license fee for a new applicant for licensure and the
reinstatement fee; and

(d)  if the applicant has been engaged in unauthorized
practice of the applicant’s occupation or profession following
the expiration of the applicant’s license, pay the current license
renewal fee multiplied by the number of renewal periods for
which the license renewal fee has not been paid since the time
of expiration of license, plus a reinstatement fee.

(4)  In accordance with Subsection 58-1-308(6)(b), if an
application for reinstatement is received by the division more
than two years after the date the license expired but the applicant
has been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States shall:

(a)  submit documentation of prior licensure in the State of
Utah;

(b)  submit documentation that the applicant has been
active in the licensed occupation or profession while in the full-
time employ of the United States government or under license
to practice that occupation or profession in any other state or
territory of the United States;

(c)  provide documentation that the applicant has
completed or is in compliance with any renewal qualifications;

(d)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested;

(e)  pass a law and rules examination if such an
examination has been adopted for the occupation or profession
to which the application pertains; and

(f)  pay the established license renewal fee and the
reinstatement fee.

R156-1-308f.  Reinstatement of Restricted, Suspended, or
Probationary Licensure During Term of Restriction,
Suspension, or Probation - Requirements.

(1)  Reinstatement of restricted, suspended, or probationary
licensure during the term of limitation, suspension, or probation
shall be in accordance with the disciplinary order which
imposed the discipline.

(2)  Unless otherwise specified in a disciplinary order

imposing restriction, suspension, or probation of licensure, the
disciplined licensee may, at reasonable intervals during the term
of the disciplinary order, petition for reinstatement of licensure.

(3)  Petitions for reinstatement of licensure during the term
of a disciplinary order imposing restriction, suspension, or
probation, shall be treated as a request to modify the terms of
the disciplinary order, not as an application for licensure.

R156-1-308g.  Reinstatement of Restricted, Suspended, or
Probationary Licensure After the Specified Term of
Suspension of the License or After the Expiration of
Licensure in a Restricted or Probationary Status -
Requirements.

Unless otherwise provided by a disciplinary order, an
applicant who applies for reinstatement of a license after the
specified term of suspension of the license or after the
expiration of the license in a restricted or probationary status
shall:

(1)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and conditions of license reinstatement;

(2)  pay the established license renewal fee and the
reinstatement fee; and

(3)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be reinstated to engage in the occupation or
profession for which the applicant was suspended, restricted, or
placed on probation.

R156-1-308h.  Relicensure Following Revocation of
Licensure - Requirements.

An applicant for relicensure following revocation of
licensure shall:

(1)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(2)  pay the established license fee for a new applicant for
licensure; and

(3)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was revoked.

R156-1-308i.  Relicensure Following Surrender of Licensure
- Requirements.

The following requirements shall apply to relicensure
applications following the surrender of licensure:

(1)  An applicant who surrendered a license that was active
and in good standing at the time it was surrendered shall meet
the requirements for licensure listed in Section R156-1-308.

(2)  An applicant who surrendered a license while the
license was active but not in good standing as evidenced by the
written agreement supporting the surrender of license shall:

(a)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
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initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b)  pay the established license fee for a new applicant for
licensure; and

(c)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was surrendered.

R156-1-404a.  Diversion Advisory Committees Created -
Impaneling of Committees - Appointment of Members -
Terms of Office - Vacancies in Office - Removal of Members
- Quorum Requirement - Appointment of Chairman -
Division to Provide Secretary - Compliance with Open and
Public Meetings Act - Compliance with Utah Administrative
Procedures Act - No Provision for Per Diem and Expenses.

(1)  There is created diversion advisory committees of three
members for each of the occupations or professions regulated
under Title 58.  The diversion committees are not required to be
impaneled by the director until the need for the diversion
committee arises.

(2)  The term of office of each diversion committee
member shall be for a period of three years; except that initial
appointments to each diversion committee after adoption of
these rules shall be staggered in that one appointment shall be
one year, one appointment shall be for two years and one shall
be for three years.  Diversion committee members shall not be
appointed to serve for more than two consecutive terms.

(3)  No diversion committee member may serve more than
two full terms, and no member who ceases to serve may again
serve on the diversion committee until after the expiration of
two years from the date of cessation of service.

(4)  If a vacancy on a diversion committee occurs, the
director shall appoint a replacement to fill the unexpired term in
accordance with Section 58-1-404.  After filling the unexpired
term, the replacement may be appointed for only one additional
full term.

(5)  The director may remove a member for reasonable
cause with the concurrence of the executive director.
Reasonable cause includes failing or refusing to fulfill the
responsibilities and duties of an advisory committee member,
including the attendance at diversion committee meetings.  After
filling the unexpired term, the replacement may be appointed for
only one additional full term.

(6)  A chairman of each diversion committee shall be
designated by the director from among the three members
appointed to the diversion committee.  That person shall be
responsible for managing the work of the diversion committee
in consultation with the director.

(7)  Committees meetings shall only be convened following
the referral of a licensee to the diversion committee.

(8)  Unless otherwise approved by the division, diversion
committee meetings shall be held in the building occupied by
the division.

(9)  A majority of the diversion committee members shall
constitute a quorum and may act in behalf of the diversion
committee.

(10)  Diversion committees shall comply with the

procedures and requirements of Title 63, Chapter 46b,
Administrative Procedures Act, in their adjudicative
proceedings, if any.

(11)  Diversion committee members shall perform their
duties and responsibilities as public service and shall not receive
a per diem allowance, or traveling or accommodations expenses
incurred in diversion committees business, except as otherwise
provided in Title 58 or Title R156.

R156-1-404b.  Diversion Committees Duties.
The duties of diversion committees shall include:
(1)  reviewing the details of the charges against licensees

referred to the diversion committee for possible diversion,
interviewing the licensees, and recommending to the director
whether the licensees meet the qualifications for diversion and
if so whether the licensees should be considered for diversion;

(2)  recommending to the director terms and conditions to
be included in diversion agreements;

(3)  supervising compliance with all terms and conditions
of diversion agreements;

(4)  advising the director at the conclusion of a licensee’s
diversion program whether the licensee has completed the terms
of the licensee’s diversion agreement; and

(5)  establishing and maintaining continuing quality review
of the programs of professional associations and/or private
organizations to which licensees approved for diversion may
enroll for the purpose of education, rehabilitation or any other
purpose agreed to in the terms of a diversion agreement.

R156-1-404c.  Diversion - Eligible Offenses.
In accordance with Subsection 58-1-404(4), the

unprofessional conduct which may be subject to diversion is set
forth in Subsections 58-1-501(2)(e) and (f).

R156-1-404d.  Diversion - Procedures.
(1)  Diversion committees shall complete the duties

described in Subsections R156-1-404b(1) and (2) no later than
60 days following the referral of a licensee to the diversion
committee for possible diversion.

(2)  The director shall accept or reject the diversion
committee’s recommendation no later than 30 days following
receipt of the recommendation.

(3)  If the director finds that a licensee meets the
qualifications for diversion and should be diverted, the division
shall prepare and serve upon the licensee a proposed diversion
agreement.  The licensee shall have a period of time determined
by the diversion committee not to exceed 30 days from the
service of the proposed diversion agreement to negotiate a final
diversion agreement with the director.  The final diversion
agreement shall comply with Subsections 58-1-404(6) through
(7).

(4)  If a final diversion agreement is not reached with the
director within 30 days from service of the proposed diversion
agreement, the division shall pursue appropriate disciplinary
action against the licensee in accordance with Section 58-1-108.

(5)  The legal consequences of diversion are as described
in Subsections 58-1-404(8) through (10).

(6)  Reporting or release of information shall be in
compliance with Subsection 58-1-404(9).
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(7)  In accordance with Subsection 58-1-404(5), a licensee
may be represented, at the licensee’s discretion and expense, by
legal counsel during negotiations for diversion, at the time of
execution of the diversion agreement and at any hearing before
the director relating to a diversion program.

R156-1-404e.  Diversion - Agreements for Rehabilitation,
Education or Other Similar Services or Coordination of
Services.

(1)  The division may enter into agreements with
professional or occupational organizations or associations,
education institutions or organizations, testing agencies, health
care facilities, health care practitioners, government agencies or
other persons or organizations for the purpose of providing
rehabilitation, education or any other services necessary to
facilitate an effective completion of a diversion program for a
licensee.

(2)  The division may enter into agreements with impaired
person programs to coordinate efforts in rehabilitating and
educating impaired professionals.

(3)  Agreements shall be in writing and shall set forth terms
and conditions necessary to permit each party to properly fulfill
its duties and obligations thereunder.  Agreements shall address
the circumstances and conditions under which information
concerning the impaired licensee will be shared with the
division.

(4)  The cost of administering agreements and providing
the services thereunder shall be borne by the licensee benefiting
from the services.  Fees paid by the licensee shall be reasonable
and shall be in proportion to the value of the service provided.
Payments of fees shall be a condition of completing the program
of diversion.

(5)  In selecting parties with whom the division shall enter
agreements under this section, the division shall ensure the
parties are competent to provide the required services.  The
division may limit the number of parties providing a particular
service within the limits or demands for the service to permit the
responsible diversion committee to conduct quality review of
the programs given the committee’s limited resources.

R156-1-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  surrendering licensure to any other licensing or

regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct is in progress or after a charging document has
been filed against the applicant or licensee alleging
unprofessional or unlawful conduct;

(2)  practicing a regulated occupation or profession in,
through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or the
abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company;

(3)  practicing a regulated occupation or profession in,
through, or with a limited partnership which has omitted the
words "limited partnership," "limited," or the abbreviation
"L.P." or "Ltd." in the commercial use of the name of the limited
partnership; or

(4)  practicing a regulated occupation or profession in,
through, or with a professional corporation which has omitted
the words "professional corporation" or the abbreviation "P.C."
in the commercial use of the name of the professional
corporation.

R156-1-503.  Reporting Disciplinary Action.
The division may report disciplinary action to other state

or federal governmental entities, state and federal data banks,
the media, or any other person who is entitled to such
information under the Government Records Access and
Management Act.

KEY:  diversion programs, licensing, occupational licensing
July 17, 2001 58-1-106(1)
Notice of Continuation June 2, 1997 58-1-308
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R156.  Commerce, Occupational and Professional Licensing.
R156-5a.  Podiatric Physician Licensing Act Rules.
R156-5a-101.  Title.

These rules are known as the "Podiatric Physician
Licensing Act Rules".

R156-5a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 5a,

as used in Title 58, Chapters 1 and 5a or these rules:
(1)  "Recognized residency program" as used in Subsection

58-5a-302(5) means a residency program that is accredited by
the Council on Podiatric Medical Education.

(2)  "Recognized school" as used in Subsection 58-5a-
306(2) means a school that is accredited by the Council on
Podiatric Medical Education.

R156-5a-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 5a.

R156-5a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-5a-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the postgraduate training requirements for licensure in
Section 58-5a-302 is defined, clarified, or established as
requiring each applicant to have successfully completed at least
12 months of postgraduate training in a residency program that
was accredited by the Council on Podiatric Medical Education
of the American Podiatric Medical Association at the time the
applicant received that training.

R156-5a-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-1-203(2) and 58-1-
301(3), the examination requirements for licensure in Section
58-5a-302 are established as follows:

(a)  the National Board of Podiatric Medical Examiners
examination;

(b)  the Podiatric Medicine Licensing examination
(PMLexis); and

(c)  the Utah Podiatric law examination.
(2)  To be eligible to sit for the PMLexis, an applicant must

submit the following to the Division:
(a)  an application for licensure as a podiatric physician;
(b)  licensing application fee;
(c)  a transcript indicating completion of an approved

podiatric program; and
(d)  a copy of the test application submitted to PMLexis.

R156-5a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 5a is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-5a-304.  Continuing Education.
(1)  There is hereby established a continuing professional

education requirement for all individuals licensed under Title
58, Chapter 5a.

(2)  During each two year period commencing on
September 30 of each even numbered year, a licensee shall be
required to complete not less than 40 hours of qualified
professional education directly related to the licensee’s
professional clinical practice.

(3)  The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period year preceding the date
on which that individual first became licensed.

(4)  Qualified professional education under this section
shall:

(a)  have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a podiatric physician;

(b)  be relevant to the licensee’s professional practice;
(c)  be presented in a competent, well organized, and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training, and experience; and

(e)  have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review; or

(f)  be sponsored or approved by the following:
(i)  one of the organizations listed in Subsection 58-5a-

304(3); or
(ii)  the American Podiatric Medical Association.
(5)  Credit for professional education shall be recognized

in accordance with the following:
(a)  unlimited hours shall be recognized for professional

education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b) a maximum of 40 hours per two year period may be
recognized for teaching in a college or university or teaching
qualified professional education courses in the field of podiatry;

(c)  a maximum of ten hours per two year period may be
recognized for clinical readings directly related to practice as a
podiatric physician.

(6)  A licensee shall be responsible for maintaining
competent records of completed qualified professional
education for a period of four years after close of the two year
period to which the records pertain.  It is the responsibility of
the licensee to maintain such information with respect to
qualified professional education to demonstrate it meets the
requirements under this section.

(7)  A licensee who documents they are engaged in full
time activities or is subjected to circumstances which prevent
that licensee from meeting the continuing professional
education requirements established under this section may be
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excused from the requirement for a period of up to three years;
however, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

R156-5a-305.  Radiology Course for Unlicensed Podiatric
Assistants.

In accordance with Subsection 58-54-4.3(3), radiology
courses for an unlicensed person performing services under the
supervision of a podiatric physician shall include radiology
theory consisting of the following:

(1)  orientation of radiation technology;
(2)  terminology;
(3)  radiographic podiatric anatomy and pathology

(cursory);
(4)  radiation physics (basic);
(5)  radiation protection to patient and operator;
(6)  radiation biology including interaction of ionizing

radiation on cells and tissues and matter;
(7)  factor influencing biological response to cells and

tissues to ionizing radiation and cumulative effects of x-
radiation;

(8)  external radiographic techniques;
(9)  processing techniques including proper disposal of

chemicals; and
(10)  infection control in podiatric radiology.

KEY:  licensing, podiatrists, podiatric physician*
July 17, 2001 58-1-106(1)
Notice of Continuation March 2, 1999 58-1-202(1)

58-5a-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-9a.  Uniform Athlete Agents Act Rules.
R156-9a-101.  Title.

These rules shall be known as the "Uniform Athlete Agents
Act Rules".

R156-9a-102.  Definitions.
(1)  "Unprofessional conduct" as defined in Title 58,

Chapter 1 and Title 15, Chapter 9, is further defined, in
accordance with Subsection 58-1-203(5), in Section R156-9a-
502.

R156-9a-103.  Authority.
These rules are adopted by the Division under the authority

of Subsection 58-1-106(1) to enable the Division to administer
Title 15, Chapter 9.

R156-9a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-9a-303.  Renewal Cycle - Procedure.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 15, Chapter 9 is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-9a-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  failing as an athlete agent to notify an educational

institution in accordance with the requirements of Section 15-9-
111;

(2)  failing to retain for a period of five years any records
containing the names, addresses, direct costs and agency
contracts of each individual represented by the athlete agent;

(3)  failing to allow Division investigative staff access to
any records in accordance with Section 15-9-113; and

(4)  failing as an athlete agent to comply with the
requirements of Section 15-9-110.

KEY:  licensing, athlete agent*
July 17, 2001 15-9-103(1)(b)

58-1-106(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-38.  Residence Lien Restriction and Lien Recovery
Fund Rules.
R156-38-101.  Title.

These rules are known as the "Residence Lien Restriction
and Lien Recovery Fund Act Rules."

R156-38-102.  Definitions.
In addition to the definitions in Title 38, Chapter 11,

Residence Lien Restriction and Lien Recovery Fund Act; Title
58, Chapter 1, Division of Occupational and Professional
Licensing Act; and Rule R156-1, General Rules of the Division
of Occupational and Professional Licensing, which shall apply
to these rules, as used in these rules:

(1)  "Claimant" means a person who submits an application
or claim for payment from the fund.

(2)  "Construction project", as used in Subsection 38-11-
203(4), means all qualified services related to the written
contract required by Subsection 38-11-204(3)(a).

(3)  "Contracting entity" means an original contractor, a
factory built housing retailer, or a real estate developer that
contracts with a homeowner.

(4)  "Homeowner" means the owner of an owner-occupied
residence.

(5)  "Necessary party" includes the division, on behalf of
the fund, and the claimant.

(6)  "Owner", as defined in Subsection 38-11-102(15), does
not include any person or developer who builds residences that
are offered for sale to the public.

(7)  "Permissive party" includes a licensee or qualified
beneficiary who will be required to reimburse the fund if a
claimant’s claim is paid from the fund.

R156-38-103a.  Authority - Purpose - Organization.
(1)  These rules are adopted by the division under the

authority of Section 38-11-103 to enable the division to
administer Title 38, Chapter 11, the Residence Lien Restriction
and Lien Recovery Fund Act.

(2)  The organization of these rules is patterned after the
organization of Title 38, Chapter 11.

R156-38-103b.  Duties, Functions, and Responsibilities of the
Division.

The duties, functions and responsibilities of the division
with respect to the administration of Title 38, Chapter 11, shall,
to the extent applicable and not in conflict with the Act or these
rules, be in accordance with Section 58-1-106.

R156-38-104.  Board.
Board meetings shall comply with the requirements set

forth in Section R156-1-204.

R156-38-105.  Adjudicative Proceedings.
(1)  The classification of adjudicative proceedings initiated

under Title 38, Chapter 11 is set forth at Sections R156-46b-201
and R156-46b-202.

(2)  The identity and role of presiding officers for
adjudicative proceedings initiated under Title 38, Chapter 11, is
set forth in Sections 58-1-109 and R156-1-109.

(3)  Issuance of investigative subpoenas under Title 38,
Chapter 11 shall be in accordance with Subsection R156-1-110.

(4)  Adjudicative proceedings initiated under Title 38,
Chapter 11, shall be conducted in accordance with Title 63,
Chapter 46b, Utah Administrative Procedures Act, and Rules
R151-46b and R156-46b, Utah Administrative Procedures Act
Rules for the Department of Commerce and the Division of
Occupational and Professional Licensing, respectively, except
as otherwise provided by Title 38, Chapter 11 or these rules.

(5)  Claims shall be filed with the division and served upon
all necessary and permissive parties.

(6)  Service of claims or other pleadings by mail to a
qualified beneficiary of the fund addressed to the address shown
on the division’s records with a certificate of service as required
by R151-46b-8, shall constitute proper service.  It shall be the
responsibility of each registrant to maintain a current address
with the division.

(7)  A permissive party is required to file a response to a
claim against the fund within 30 days of notification by the
division of the filing of the claim, to perfect the party’s right to
participate in the adjudicative proceeding to adjudicate the
claim.

(8)  The findings of fact and conclusions of law established
by a judgment entered by a civil court or a final order entered by
an administrative agency submitted in support of or in
opposition to a claim against the fund shall not be subject to
readjudication in an adjudicative proceeding to adjudicate the
claim.

(9)  A party to the adjudication of a claim against the fund
may be granted a stay of the adjudicative proceeding during the
pendency of a judicial appeal of a judgment entered by a civil
court or the administrative or judicial appeal of an order entered
by an administrative agency provided:

(a)  the administrative or judicial appeal is directly related
to the adjudication of the claim; and

(b)  the request for the stay of proceedings is filed with the
presiding officer conducting the adjudicative proceeding and
concurrently served upon all parties to the adjudicative
proceeding, no later than the deadline for filing the appeal.

R156-38-108.  Notification of Rights under Title 38, Chapter
11.

(1)  A notice in substantially the following form shall
prominently appear in an easy-to-read type style and size in
every contract between an original contractor and homeowner
and in every notice to hold and claim filed under Section 38-1-7
against a homeowner or against an owner-occupied residence:

"X.  PROTECTION AGAINST LIENS AND CIVIL
ACTION.  Notice is hereby provided in accordance with
Section 38-11-108 of the Utah Code that under Utah law an
"owner" may be protected against liens being maintained against
an "owner-occupied residence" and from other civil action being
maintained to recover monies owed for "qualified services"
performed or provided by suppliers and subcontractors as a part
of this contract, if and only if the following conditions are
satisfied:

(1)  the owner entered into a written contract an original
contractor, a factory built housing retailer, or a real estate
developer;
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(2)  the original contractor was properly licensed or exempt
from licensure under Title 58, Chapter 55, Utah Construction
Trades Licensing Act at the time the contract was executed; and

(3)  the owner paid in full the original contractor, factory
built housing retailer, or real estate developer or their successors
or assigns in accordance with the written contract and any
written or oral amendments to the contract."

R156-38-109.  Format for Form Affidavit and Motion.
The form affidavit and motion required under Subsection

38-1-11(4) shall be prepared by the Office of the Attorney
General after consultation with the director.  The form shall be
an answer, affidavit, and motion for summary judgment that is
clearly written and easy to understand.  The form shall solicit all
necessary information to determine if a homeowner is entitled
to the defense provided for in Section 38-11-107.

R156-38-202a.  Initial Assessment Procedures.
(1)  The initial assessment shall be a flat or identical

assessment levied against all qualified beneficiaries to create the
fund.

(2)  The amount of the initial assessment shall be
established by the division and board in accordance with the
procedures for a "new program" under Subsection 63-38-3.2(5).

R156-38-202b.  Special Assessment Procedures.
(1)  Special assessments shall take into consideration the

claims history against the fund.
(2)  The amount of special assessments shall be established

by the division and board in accordance with the procedures set
forth in Subsection 38-11-206(1).

R156-38-203.  Limitation on Payment of Claims.
(1)  Claims may be paid prior to the pro-rata adjustment

required by Subsection 38-11-203(4)(b) if, based upon an
evaluation of the notices of commencement of action filed with
respect to an owner-occupied residence or the total claim filings
on an owner-occupied residence, the division determines that a
pro-rata payment will likely not be required.

(2)  If any claims have been paid before the division
determines a pro-rata payment will likely be required, the
division will notify the claimants of the likely adjustment and
that the claimants will be required to reimburse the division
when the final pro-rata amounts are determined.

R156-38-204a.  Claims Against the Fund by Nonlaborers -
Supporting Documents and Information.

The following supporting documents shall, at a minimum,
accompany each nonlaborer claim for recovery from the fund:

(1)  one of the following:
(a)  a copy of the written contract between the homeowner

and the contracting entity; or
(b)  a copy of a civil judgment containing a finding that the

homeowner entered into a written contract in compliance the
requirements of Subsection 38-11-204(3)(a);

(2)  if the claim involves an original contractor,
documentation that the original contractor is licensed or exempt
from licensure under Title 58, Chapter 55, Utah Construction
Trades Licensing Act;

(3)  one of the following:
(a)  an affidavit from the contracting entity acknowledging

that the homeowner paid the contracting entity in full in
accordance with the written contract and any amendments to the
contract;

(b)  a copy of a civil judgment containing a finding that the
homeowner paid the contracting entity in full in accordance
with the written contract and any amendments to the contract;
or

(c)  documentation that the claimant has been prevented
from satisfying Subsections (a) and (b), together with
independent evidence establishing that the homeowner paid the
contracting entity in full in accordance with the written contract
and any amendments to the contract;

(4)  one or more of the following as required:
(a)  a copy of an action date stamped by a court of

competent jurisdiction filed by the claimant against a
contracting entity or subcontractor as described in Subsection
38-11-204(3)(c) to recover monies owed for qualified services
performed on the owner-occupied residence, filed within 180
days from the date the claimant last provided qualified services;
or

(b)  a copy of the Notice of Commencement of Action filed
with the division; or

(c)  documentation that a bankruptcy filing by the
contracting entity or subcontractor prevented claimant from
satisfying Subsections (a) and (b);

(5)  one of the following:
(a)  a copy of a civil judgment entered in favor of claimant

against the contracting entity or subcontractor containing a
finding that the contracting entity or subcontractor failed to pay
the claimant pursuant to their contract with the claimant and any
amendments to the contract; or

(b)  documentation that a bankruptcy filing by the
contracting entity or subcontractor prevented the claimant from
obtaining such a civil judgment, together with independent
evidence establishing that the contracting entity or subcontractor
failed to pay the claimant pursuant to their contract with the
claimant and any amendments to the contract;

(6)  one or more of the following as required:
(a)  a copy of a supplemental order issued following the

civil judgment entered in favor of claimant and a copy of the
return of service of the supplemental order indicating either that
service was accomplished on the contracting entity or
subcontractor or that said contracting entity or subcontractor
could not be located or served;

(b)  a writ of execution issued if any assets are identified
through the supplemental order or other process, which have
sufficient value to reasonably justify the expenditure of costs
and legal fees which would be incurred in preparing, issuing,
and serving execution papers and in holding an execution sale;
or

(c)  documentation that a bankruptcy filing or other action
by the contracting entity or subcontractor prevented the claimant
from satisfying Subparagraphs (a) and (b);

(7)  certification that the claimant is not entitled to
reimbursement from any other person at the time the claim is
filed and that the claimant will immediately notify the presiding
officer if the claimant becomes entitled to reimbursement from
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any other person after the date the claim is filed; and
(8)  one of the following:
(a)  an affidavit from the homeowner establishing that he

is an owner as defined in Subsection 38-11-102(15) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(16);

(b)  a copy of a civil judgment containing a finding that the
homeowner is an owner as defined by Subsection 38-11-102(15)
and that the residence is an owner-occupied residence as defined
by Subsection 38-11-102(16); or

(c)  documentation that the claimant has been prevented
from obtaining an owner-occupied residence affidavit together
with independent evidence establishing that the homeowner is
an owner as defined by Subsection 38-11-102(15) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(16).

(9)  one or more of the following:
(a)  a copy of invoices setting forth a description of, the

performance dates of, and the value of the qualified services
claimed;

(b)  a copy of a civil judgment containing a finding setting
forth a description of, the performance dates of, and the value of
the qualified services claimed; or

(c)  independent evidence setting forth a description of, the
performance dates of, and the value of the qualified services
claimed.

(10)  In claims in which the presiding officer determines
that the claimant has made a reasonable but unsuccessful effort
to produce all documentation specified under this rule to satisfy
any requirement to recover from the fund, the presiding officer
may elect to accept the evidence submitted by the claimant if the
requirements to recover from the fund can be established by that
evidence.

(11)  A separate claim must be filed for each residence and
a separate filing fee must be paid for each claim.

R156-38-204b.  Format for Notice of Commencement of
Action.

The Notice of Commencement required under Subsection
R156-38-204a(5)(b) shall be in substantially the following
format:
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�����)RU�HDFK�RZQHU�RFFXSLHG�UHVLGHQFH�LQFOXGHG�LQ�WKH�FLYLO�DFWLRQ�

����������1DPH�DQG�DGGUHVV�RI�WKH�RZQHU�RI�WKH�RZQHU�RFFXSLHG�UHVLGHQFH�

����������6WUHHW�DGGUHVV�RI�WKH�RZQHU�RFFXSLHG�UHVLGHQFH�

����������$PRXQW�RI�GDPDJHV�VRXJKW�DJDLQVW�WKH�RZQHU�RFFXSLHG�UHVLGHQFH�
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UHVLGHQFH�E\�WKH�SRWHQWLDO�IXQG�FODLPDQW�

��������������������������6LJQDWXUH�RI�&ODLPDQW�RU�FODLPDQW
V�UHSUHVHQWDWLYH

��������������������������'DWH�RI�VLJQDWXUH

R156-38-204c.  Claims Against the Fund by Laborers -
Supporting Documents.

(1)  The following supporting documents shall, at a
minimum, accompany each laborer claim for recovery from the
fund:

(a)  one of the following:
(i)  a copy of a wage claim assignment filed with the

Industrial Commission of the Utah Labor Division for the
amount of the claim, together with all supporting documents
submitted in conjunction therewith; or

(ii)  a copy of an action filed by claimant against claimant’s
employer to recover wages owed;

(b)  one of the following:
(i)  a copy of a final administrative order for payment

issued by the Industrial Commission of Utah Labor Division
containing a finding that the claimant is an employee and that
the claimant has not been paid wages due for work performed at
the site of construction on an owner-occupied residence;

(ii)  a copy of a civil judgment entered in favor of claimant
against the employer containing a finding that the employer
failed to pay the claimant wages due for work performed at the
site of construction on an owner-occupied residence; or

(iii)  a copy of a bankruptcy filing by the employer which
prevented the entry of an order or a judgment against the
employer;

(c)  one of the following:
(i)  an affidavit from the homeowner establishing that he is

an owner as defined in Subsection 38-11-102(15) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(16);

(ii)  a copy of a civil judgment containing a finding that the
homeowner is an owner as defined by Subsection 38-11-
102(15) and that the residence is an owner-occupied residence
as defined by Subsection 38-11-102(16); or

(iii)  documentation that the claimant has been prevented
from obtaining an owner-occupied residence affidavit together
with independent evidence establishing that the owner is an
owner as defined by Subsection 38-11-102(15) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(16).

(2)  When a laborer makes claim on multiple residences as
a result of a single incident of non-payment by the same
employer, the division must require payment of at least one
application fee required under Section 38-11-204(1)(b) and at
least one registration fee required under Subsection 38-11-
204(7), but may waive additional application and registration
fees for claims for the additional residences, where no legitimate
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purpose would be served by requiring separate filings.

R156-38-204d.  Calculation of Costs, Attorney Fees and
Interest for Payable Claims.

(1)  Payment for qualified services, costs, and interest shall
be made as specified in Section 38-11-203.

(2)  When a claimant requests payment of multiple claims
supported by a single judgment or other common documentation
and the judgment or documentation does not differentiate costs
and attorney fees by owner-occupied residence, the amount of
costs and attorney fees shall be allocated among the related
claims using the following formula: (Qualified services
attributable to the owner-occupied residence divided by Total
qualified services awarded as judgment principal or total
documented qualified services) x Total costs or total attorney
fees.

(3)  For claims determined by the division to be payable
from the fund, the division shall order payment of attorney fees
in an aggregate amount not exceeding the following:

(a)  If a civil judgment awards a specific dollar amount for
attorney fees, the division shall order payment as ordered in the
civil judgment, to the extent that the attorney fees are
attributable to the owner-occupied residence at issue in the
claim.

(b)  Otherwise, the division shall order payment of
reasonable attorney fees, documented according to the
provisions of Rule 4-505, Utah Code of Judicial Administration,
subject to the following limitations:

(i)  if the payable amount of qualified services is $3,000 or
less, not more than 33% of the value of the qualified services
and not exceeding $750;

(ii)  if the payable amount of qualified services is greater
than $3,000 and $10,000 or less, not more than 25% of the
value of qualified services and not exceeding $2,000; or

(iii)  if the payable amount of qualified services is greater
than $10,000, attorney fees in an amount of not more than 20%
of the value of qualified services and not exceeding $7,000.

(iv)  The above limits may be waived by the director in
those unique claims where manifest injustice would otherwise
result.  The burden is on the claimant to demonstrate manifest
injustice.

(4)  Post-judgment costs shall be limited to those costs
allowable by a district court, such as costs of service,
garnishments, or executions, and shall not include postage, copy
expenses, telephone expenses, or other costs related to the
preparation and filing of the claim application.

R156-38-301.  Registration as a Qualified Beneficiary - All
License Classifications Required to Register Unless
Specifically Exempted - Exempted Classifications.

(1)  All license classifications of contractors are determined
to be regularly engaged in providing qualified services for
purposes of automatic registration as a qualified beneficiary, as
set forth in Subsections 38-11-301(1) and (2), with the
exception of the following license classifications:

7$%/(�,,
�����3ULPDU\
�����&ODVVLILFDWLRQ���6XEFODVVLILFDWLRQ
�����1XPEHU�����������1XPEHU��������������&ODVVLILFDWLRQ

������(��������������������������*HQHUDO�(QJLQHHULQJ�&RQWUDFWRU
�����������������������6���������%RLOHU�,QVWDOODWLRQ�&RQWUDFWRU
�����������������������6���������,QGXVWULDO�3LSLQJ�&RQWUDFWRU
�����������������������6���������*UDQLWH�DQG�3UHVVXUH�*URXWLQJ
�����������������������������������&RQWUDFWRU
������6��������������������������6WHHO�(UHFWLRQ�&RQWUDFWRU
�����������������������6���������6WHHO�5HLQIRUFLQJ�&RQWUDFWRU
�����������������������6���������0HWDO�%XLOGLQJ�(UHFWLRQ
�����������������������������������&RQWUDFWRU
�����������������������6���������6WUXFWXUDO�6WXG�(UHFWLRQ
�����������������������������������&RQWUDFWRU
������6��������������������������6KHHW�0HWDO�&RQWUDFWRU
������6��������������������������5HIULJHUDWLRQ�&RQWUDFWRU
������6��������������������������6LJQ�,QVWDOODWLRQ�&RQWUDFWRU
�����������������������6���������1RQ�(OHFWULFDO�2XWGRRU
�����������������������������������$GYHUWLVLQJ�6LJQ�&RQWUDFWRU
������6��������������������������0HFKDQLFDO�,QVXODWLRQ�&RQWUDFWRU
������6��������������������������3HWUROHXP�6\VWHP�&RQWUDFWRU
������6��������������������������3LHUV�DQG�)RXQGDWLRQV�&RQWUDFWRU
������,��������������������������*HQHUDO�(QJLQHHULQJ�7UDGHV
�����������������������������������,QVWUXFWRU
������,��������������������������*HQHUDO�%XLOGLQJ�7UDGHV
�����������������������������������,QVWUXFWRU
������,��������������������������*HQHUDO�(OHFWULFDO�7UDGHV
�����������������������������������,QVWUXFWRU
������,��������������������������*HQHUDO�3OXPELQJ�7UDGHV
�����������������������������������,QVWUXFWRU
������,��������������������������*HQHUDO�0HFKDQLFDO�7UDGHV
�����������������������������������,QVWUXFWRU

(2)  Any person holding a license requiring registration in
the fund that is on inactive status on the assessment date of any
special assessment of the fund, shall be exempt from payment of
that specific assessment and any assessment made during the
time the license remains on inactive status and the licensee does
not engage in the licensed occupation or profession.

(3)  Before a licensee on inactive status, who would
otherwise be required to pay an assessment, can be reinstated to
an active status, the licensee must pay:

(a)  the initial assessment of $195 assessed July 1, 1995, if
that assessment has never been paid by that licensee; and

(b)  the most recent special assessment immediately
preceding the date on which the license is reinstated to active
status.

R156-38-302.  Renewal and Reinstatement Procedures.
(1)  Renewal notices required in connection with a special

assessment shall be mailed to each registrant at least 30 days
prior to the expiration date for the existing registration
established in the renewal notice.  Unless the registrant pays the
special assessment by the expiration date shown on the renewal
notice, the registrant’s registration in the fund automatically
expires on the expiration date.

(2)  Renewal notices shall be sent by letter deposited in the
post office with postage prepaid, addressed to the last address
shown on the division’s records.  Such mailing shall constitute
legal notice.  It shall be the duty and responsibility of each
registrant to maintain a current address with the division.

(3)  Renewal notices shall specify the amount of the special
assessment, the application requirement, and other renewal
requirements, if any; shall require that each registrant document
or certify that the registrant meets the renewal requirements; and
shall advise the registrant of the consequences of failing to
renew a registration.

(4)  Renewal notices shall specify a renewal application
due date no later than the expiration date for the existing
registration.

(5)  Renewal applications must be received by the division
in its ordinary course of business on or before the renewal
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application due date in order to be processed as a renewal
application.  Late applications will be processed as reinstatement
applications.

(6)  A registrant whose registration has expired may have
the registration reinstated by complying with the requirements
and procedures specified in Subsection 38-11-302(5).

KEY:  licensing, contractors, liens
July 17, 2001 38-11-101
Notice of Continuation April 6, 2000 58-1-106(1)

58-1-202(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-44a.  Nurse Midwife Practice Act Rules.
R156-44a-101.  Title.

These rules are known as the "Nurse Midwife Practice Act
Rules."

R156-44a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

44a, as used in Title 58, Chapters 1 and 44a or these rules:
(1)  "Approved certified nurse midwifery education

program" means an educational program which is accredited by
the American College of Nurse Midwives.

(2)  "CNM" means a certified nurse midwife.
(3)  "Delegation" means transferring to an individual the

authority to perform a selected nursing task in a selected
situation.  The nurse retains accountability for the delegation.

(4)  "Direct supervision" as used in Section 58-44a-305
means that the person providing supervision shall be available
on the premises at which the supervisee or consultee is engaged
in practice.

(5)  "Generally recognized scope and standards of nurse
midwifery" means the scope and standards of practice set forth
in the "Core Competencies for Basic Midwifery Practice", May
1997, and the "Standards for the Practice of Nurse-Midwifery",
August 1993, published by the American College of Nurse
Midwives which are hereby adopted and incorporated by
reference, or as established by the professional community.

(6)  "Supervision" in Section R156-44a-601 means the
provision of guidance or direction, evaluation and follow up by
the certified nurse midwife for accomplishment of tasks
delegated to unlicensed assistive personnel or other licensed
individuals.

(7)  "Unprofessional conduct," as defined in Title 58,
Chapters 1 and 44a, is further defined in Section R156-44a-502.

R156-44a-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 44a.

R156-44a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-44a-302a.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsection 58-44a-302(5), the
examination required for licensure is the national certifying
examination administered by the American College of Nurse
Midwives Certification Council, Inc.

R156-44a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 44a is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

(3)  Each applicant for licensure renewal shall hold a valid

certification from the American College of Nurse Midwives
Certification Council, Inc.

R156-44a-305.  Inactive Licensure.
(1)  A licensee may apply for inactive licensure status in

accordance with Sections 58-1-305 and R156-1-305.
(2)  To reactivate a license which has been inactive for five

years or less, the licensee must document current compliance
with the continuing competency requirements as established in
Subsection R156-44a-303(3).

(3)  To reactivate a license which has been inactive for
more than five years, the licensee must document one of the
following:

(a)  active licensure in another state or jurisdiction;
(b)  completion of a refresher program approved by the

American College of Nurse Midwives; or
(c)  passing score on the required examinations as defined

in Section R156-44a-302 within six months prior to making
application to reactivate a license.

R156-44a-402.  Administrative Penalties.
In accordance with Subsections 58-44a-102(1) and 58-44a-

402(1), unless otherwise ordered by the presiding officer, the
following fine schedule shall apply.

(1)  Engaging in practice as a CNM or RN when not
licensed or exempt from licensure:  initial offense:  $2,000 -
$5,000

subsequent offense(s):  $5,000 - $10,000
(2)  Representing oneself as a CNM or RN when not

licensed:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(3)  Using any title that would indicate that one is licensed

under this chapter:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(4)  Practicing or attempting to practice nursing without a

license or with a restricted license:
initial offense:  $2,000 - $5,000
subsequent offense(s):  $5,000 - $10,000
(5)  Impersonating a licensee or practicing under a false

name:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(6)  Knowingly employing an unlicensed person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(7)  Knowingly permitting the use of a license by another

person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(8)  Obtaining a passing score, applying for or obtaining a

license, or otherwise dealing with the division or board through
the use of fraud, forgery, intentional deception,
misrepresentation, misstatement, or omission:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(9)  Violating or aiding or abetting any other person to

violate any statute, rule, or order regulating nurse midwifery:
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initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(10)  Violating, or aiding or abetting any other person to

violate any generally accepted professional or ethical standard:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(11)  Engaging in conduct that results in convictions or, or

a plea of nolo contendere to a crime of moral turpitude or other
crime:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(12)  Engaging in conduct that results in disciplinary action

by any other jurisdiction or regulatory authority:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(13)  Engaging in conduct, including the use of intoxicants,

drugs to the extent that the conduct does or may impair the
ability to safely engage in practice as a CNM:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(14)  Practicing or attempting to practice as a CNM when

physically or mentally unfit to do so:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(15)  Practicing or attempting to practice as a CNM

through gross incompetence, gross negligence, or a pattern of
incompetency or negligence:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(16)  Practicing or attempting to practice as a CNM by any

form of action or communication which is false, misleading,
deceptive, or fraudulent:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(17)  Practicing or attempting to practice as a CNM beyond

the individual’s scope of competency, abilities, or education:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(18)  Practicing or attempting to practice as a CNM beyond

the scope of licensure:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(19)  Verbally, physically, mentally, or sexually abusing or

exploiting any person through conduct connected with the
licensee’s practice:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(20)  Disregarding for a patient’s dignity or right to privacy

as to his person, condition, possessions, or medical record:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(21)  Engaging in an act, practice, or omission which does

or could jeopardize the health, safety, or welfare of a patient or
the public:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(22)  Failing to confine one’s practice to those acts

permitted by law:
initial offense:  $500 - $2,000

subsequent offense(s):  $2,000 - $10,000
(23)  Failure to file or impeding the filing of required

reports:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(24)  Breach of confidentiality:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(25)  Failure to pay a penalty:
Double the original penalty amount up to $10,000
(26)  Prescribing a Schedule II-III controlled substance

without a consulting physician or outside of a consultation and
referral plan:

initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(27)  Any other conduct which constitutes unprofessional

or unlawful conduct:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000

R156-44a-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  failure to abide by the "Code of Ethics for Certified

Nurse-Midwives", May 1990, published by the American
College of Nurse Midwives which is hereby adopted and
incorporated by reference.

R156-44a-601.  Delegation of Nursing Tasks.
In accordance with Subsection 58-44a-102(11), the

delegation of nursing tasks is further defined, clarified, or
established as follows:

(1)  The nurse delegating tasks retains the accountability
for the appropriate delegation of tasks and for the nursing care
of the patient/client.  The licensed nurse shall not delegate any
task requiring the specialized knowledge, judgment and skill of
a licensed nurse to an unlicensed assistive personnel.  It is the
licensed nurse who shall use professional judgment to decide
whether or not a task is one that must be performed by a nurse
or may be delegated to an unlicensed assistive personnel.  This
precludes a list of nursing tasks that can be routinely and
uniformly delegated for all patients/clients in all situations.  The
decision to delegate must be based on careful analysis of the
patient’s/client’s needs and circumstances.

(2)  The licensed nurse who is delegating a nursing task
shall:

(a)  verify and evaluate the orders;
(b)  perform a nursing assessment;
(c)  determine whether the task can be safely performed by

an unlicensed assistive personnel or whether it requires a
licensed health care provider;

(d)  verify that the delegatee has the competence to perform
the delegated task prior to performing it;

(e)  provide instruction and direction necessary to safely
perform the specific task; and

(f)  provide ongoing supervision and evaluation of the
delegatee who is performing the task.

(3)  The delegator shall evaluate the situation to determine
the degree of supervision required to ensure safe care.

(a)  The following factors shall be evaluated to determine
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the level of supervision needed:
(i)  the stability of the condition of the patient/client;
(ii)  the training and capability of the delegatee;
(iii)  the nature of the task being delegated; and
(iv)  the proximity and availability of the delegator to the

delegatee when the task will be performed.
(b)  The delegating nurse or another qualified nurse shall

be readily available either in person or by telecommunication.
The delegator responsible for the care of the patient/client shall
make supervisory visits at appropriate intervals to:

(i)  evaluate the patient’s/client’s health status;
(ii)  evaluate the performance of the delegated task;
(iii)  determine whether goals are being met; and
(iv)  determine the appropriateness of continuing

delegation of the task.
(4)  Nursing tasks, to be delegated, shall meet the following

criteria as applied to each specific patient/client situation:
(a)  be considered routine care for the specific

patient/client;
(b)  pose little potential hazard for the patient/client;
(c)  be performed with a predictable outcome for the

patient/client;
(d)  be administered according to a previously developed

plan of care; and
(e)  not inherently involve nursing judgment which cannot

be separated from the procedure.
(5)  If the nurse, upon review of the patient’s/client’s

condition, complexity of the task, ability of the unlicensed
assistive personnel and other criteria as deemed appropriate by
the nurse, determines that the unlicensed assistive personnel
cannot safely provide care, the nurse shall not delegate the task.

KEY:  licensing, midwifery, certified nurse midwife*
July 5, 2001 58-1-106(1)
Notice of Continuation July 22, 1999 58-1-202(1)

58-44a-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-46a.  Hearing Instrument Specialist Licensing Act
Rules.
R156-46a-101.  Title.

These rules are known as the "Hearing Instrument
Specialist Licensing Act Rules."

R156-46a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

46a, as used in Title 58, Chapters 1 and 46a or these rules:
(1)  "Qualified professional continuing education," means

continuing education that meets the standards of the National
Board for Certification in Hearing Instrument Sciences.

(2)  "Unprofessional conduct," as defined in Title 58
Chapters 1 and 46a, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-46a-502.

R156-46a-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58 Chapter 46a.

R156-46a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-46a-302a.  Qualifications for Licensure - Hearing
Instrument Specialist Certification Requirement.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), an applicant shall submit a notarized copy of his current
certificate documenting National Board for Certification in
Hearing Instrument Sciences (NBC) to satisfy the certification
requirement for licensure as a hearing instrument specialist in
Subsection 58-46a-302(1)(e).

R156-46a-302b.  Qualifications for Licensure - Hearing
Instrument Specialist Experience Requirement.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the experience requirement for licensure as a hearing
instrument specialist in Subsection 58-46a-302(1)(d) is defined
and clarified as follows.

An applicant shall document successful completion of 2000
hours of acceptable practice as a hearing instrument intern by
submitting a notarized Completion of Internship form provided
by the division.

R156-46a-302c.  Qualifications for Licensure - Hearing
Instrument Intern Education and Examination Requirement.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the education and examination requirement for licensure
as a hearing instrument intern in Subsection 58-46a-302(2)(d)
is defined and clarified as follows.

An applicant shall document successful completion of the
National Institute for Hearing Instruments Studies (NIHIS)
Training Manual for Professionals in the Field of Hearing
Instrument Sciences by passing the final examination with a
passing score as determined by the NIHIS.  An applicant shall
document passing the final examination by submitting an
official letter from the National Assessment Institute or the Utah

Hearing Aid Society, both of which are designated as official
proctors of the examination.

R156-46a-302d.  Qualifications for Licensure - Passing Score
for Utah Law and Rules Examination.

In order to pass the Utah Law and Rules Examination for
Hearing Instrument Specialists, an applicant as a hearing
instrument specialist or hearing instrument intern shall achieve
a score of at least 75%.

R156-46a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 46a is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

(3)  An individual who is a licensed Utah hearing aid
specialist prior to July 1, 1994, may document 2000 hours of
practice as a licensed Utah hearing instrument specialist for the
2000 hours of practice as a hearing instrument intern required
by Subsections 58-46a-306(1) and 58-46a-302(1) in order to
renew his license on September 30, 1996.

R156-46a-502a.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  violating any state or federal law applicable to persons

practicing as a hearing instrument specialist or hearing
instrument intern;

(2)  failure to perform the minimum components of an
evaluation for a hearing aid as set forth in Section R156-46a-
502b;

(3)  aiding or abetting any person other than a Utah
licensed hearing instrument specialist, a licensed hearing
instrument intern, a licensed audiologist, or a licensed physician
to perform a hearing aid examination;

(4)  dispensing a hearing aid without the purchaser having:
(a)  received a medical evaluation by a licensed physician

within the preceding six months prior to the purchase of a
hearing aid; or

(b)  a document signed by the purchaser being a fully
informed adult waiving the medical evaluation in accordance
with Food and Drug Administration (FDA) required disclosures,
except a person under the age of 18 years may not waive the
medical evaluation.

(5)  failure to perform a prepurchase hearing evaluation; or
(6)  supervising more than two hearing instrument interns

at one time.

R156-46a-502b.  Minimum Components of an Evaluation for
a Hearing Aid and Dispensing of a Hearing Aid.

(1)  The minimum components of a hearing aid
examination are the following:

(a)  air conduction tests at frequencies of 250, 500, 1000,
2000, and 4000 Hertz;

(b)  appropriate masking if the air conduction threshold at
any one frequency differs from the bone conduction threshold
of the contralateral or nontest ear by 40 decibels at the same
frequency;
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(c)  bone conduction tests at 500, 1000, and 2000 Hertz on
every client with proper masking;

(d)  speech audiometry by live voice or recorded voice,
including speech discrimination testing, most comfortable
loudness (MCL) measurements and measurements of
uncomfortable levels of loudness (UCL); and

(e)  recording and interpretation of audiograms and speech
audiometry and other appropriate tests for the sole purpose of
determining proper selection and adaptation of a hearing aid.

(2)  Only when the above procedures are clearly impractical
may the selection of the best instrument to compensate for the
loss be made by trial of one or more instruments.

(3)  Tests performed by a physician specializing in diseases
of the ear, a clinical audiologist or another licensed hearing
instrument specialist shall be accepted if they were performed
within six months prior to the dispensing of the hearing aid.

R156-46a-502c.  Calibration of Technical Instruments.
The requirement in Subsection 58-46a-303(3)(c) for

calibration of all appropriate technical instruments used in
practice is defined, clarified, and established as follows:

(1)  any audiometer used in the fitting of hearing aids shall
be calibrated when necessary, but not less than annually;

(2)  the calibration shall include to ANSI standards
calibration of frequency accuracy, acoustic output, attenuator
linearity, and harmonic distortion; and

(3)  calibration shall be accomplished by the manufacturer,
or a properly trained person, or an institution of higher learning
equipped with proper instruments for calibration of an
audiometer.

KEY:  licensing, hearing aids
July 5, 2001 58-1-106(1)
Notice of Continuation August 26, 1999 58-1-202(1)

58-46a-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-59.  Professional Employer Organization Act Rules.
R156-59-101.  Short Title.

These rules are known as the "Professional Employer
Organization Act Rules".

R156-59-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 59,

as used in Title 58, Chapters 1 and 59 or these rules:
(1)  "Certified audit", as used in Subsection 58-59-302(6),

and "audited financial statement", as used in Subsection 58-59-
306(2)(b)(i), means performing inquiry and analytical
procedures which provide a basis for expressing assurance that
there are no material modifications that should be made to the
statements in order for them to be in conformity with the
generally accepted accounting principles; and the issuance of a
report on the financial statements stating that an audit was
performed in accordance with the standards established by the
American Institute of Certified Public Accountants.

(2)  "Self-funded or partially self-funded insurance plan" as
used in Subsection 58-59-302(7) means any plan of insurance
or provision of an employee health benefits program where risk
of loss is borne by the professional employer organization.

(3)  "Certified public accountant" as used in Section 58-59-
306 means a Utah licensed certified public accountant unless
exempted under Subsection 58-26a-305 of the Certified Public
Accountant Licensing Act.

R156-59-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 59.

R156-59-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-59-302a.  Qualifications for Licensure.
(1)  In accordance with Subsection 58-59-302(5), the

Division will permit an independent certified public accountant
to certify in a form prescribed by the Division that the applicant
has complied with the requirements set forth in Subsections 58-
59-302(3) and (4).

(2)  In accordance with Subsection 58-59-302(5), the
Division shall require an independent certified public
accountant to provide the following evidence of financial
responsibility:

(a)  a certification in a form prescribed by the Division that
the PEO has paid all federal, state, and local withholding taxes,
unemployment taxes, FICA taxes, workers’ compensation
premiums, and employee benefit plan premiums; and

(b)  the PEO’s audited financial statement for the year
immediately preceding the date of the license application.

(3)  In accordance with Subsection 58-59-302(7), the
Division shall require:

(a)  a licensed third party administrator to certify that the
applicant is in compliance with the requirements set forth in
Subsection 58-59-302(7)(b) and (d); and

(b)  a qualified actuary who is a member in good standing

of the American Academy of Actuaries to submit a statement of
actuarial opinion certifying that the applicant is in compliance
with the requirements set forth in Subsection 58-59-302(7)(a).

(4)  In accordance with Subsection 58-59-302(9),
responsible managers shall document the following education
and experience requirements:

(a)  an earned bachelors or post graduate degree in law,
accounting, finance or business administration or other related
educational program approved by the Division in consultation
with the Board and has a minimum of two years of full time paid
experience in law, accounting, finance, business administration,
management, or other related education and experience
approved by the Division in consultation with the Board; or

(b)  graduation from high school or have a GED equivalent
and have six years of full time paid experience in accounting,
finance, business administration, management, or other related
experience approved by the Division in consultation with the
Board.

(5)  In accordance with Subsection 58-59-302(10), good
moral character shall be established by evaluating the conduct
of the officers, directors, responsible managers who have
signatory authority over fiduciary funds or persons who have a
controlling interest in the PEO.

(6)  In accordance with Subsections 58-59-501(5) and 58-
59-502(3), each applicant for licensure as a PEO shall submit a
form of the contract to be used between the PEO and the
employee and submit a form of the contract to be used between
the PEO and the client company to whom leased employees are
provided.

(a)  The contract forms shall contain:
(i)  the name and address of the PEO as filed with the

Division of Corporations and Commercial Code and the name
and address under which the company does business;

(ii)  disclosure that the employee is under contract for the
purpose of being leased to a client company;

(iii)  disclosure of the identity of the entity from whom the
employee will receive compensation for work performed;

(iv)  disclosure of the total compensation, including all
employee benefits, to which the employee will be entitled;

(v)  representation by the PEO that it will pay or cause to
be paid when due all amounts to which the employee is entitled
or which are to be paid to others, including government
agencies and insurance companies; and

(vi)  disclosure of any other matter which is material in the
employment of the employee by the PEO or in the leasing of the
employee to a client company.

(b)  The contract forms specified in Subsection (a) shall be
accompanied by a letter from legal counsel for the PEO
expressing a legal opinion that the contract forms comply with
the contract standards set forth in Title 58, Chapter 59, and this
section.

R156-59-302b.  Change in Ownership or Change in Officers,
Directors, Responsible Managers or Other Persons Who
Have Controlling Interest - Reestablishment of
Qualifications for Licensure.

(1)  In accordance with Subsection 58-59-302(8), any
change in ownership or change in officers, directors, responsible
managers who have signatory authority over fiduciary funds or
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other persons who have a controlling interest in a licensed PEO
shall require submission of a criminal background check
satisfactory to the Division within 10 days after the change.

(2)  In accordance with Subsection 58-59-302(9),
responsible managers shall require submission of evidence in a
form prescribed by the Division that the new responsible
manager has the education and experience requirements set forth
in Subsection R156-59-302a(4) within 10 days after the change.

(3)  In accordance with Subsection 58-59-302(10), any
change in ownership or change in officers, directors, responsible
managers who have signatory authority over fiduciary funds or
other persons who have a controlling interest in a licensed PEO
shall require submission of evidence in a form prescribed by the
Division that the new owner, officer, director, responsible
manager or other persons having a controlling interest in the
PEO is of good moral character as defined in Subsection R156-
59-302a(5) within 10 days after the change.

R156-59-306.  Financial Responsibility.
(1)  In accordance with Subsection 58-59-306(2)(a), the

quarterly reports prepared by an independent CPA shall be
submitted in accordance with the following schedule:

(a)  March 31 for the quarter ending December 31;
(b)  June 30 for the quarter ending March 31;
(c)  September 30 for the quarter ending June 30; and
(d)  December 31 for the quarter ending September 30.
(2)  Beginning September 30, 2001, in accordance with

Subsection 58-59-306(2)(b)(ii), if the PEO is self-funded or
partially self-funded:

(a)  a third party administrator shall certify annually that the
PEO is in compliance with Subsection 58-59-302(7)(b) and (d);
and

(b)  a qualified actuary who is a member in good standing
of the American Academy of Actuaries shall submit annually a
statement of actuarial opinion certifying that the PEO is in
compliance with the requirements set forth in Subsection 58-59-
302(7)(a).

R156-59-502.  Process for Obtaining Prior Written Approval
for Sales, Transfers or Entering Into Contracts which
Commits the Licensee to Make Future Payments.

In accordance with Subsection 58-59-502(8), in order to
obtain prior written approval from the Division for sales,
transfers or entering into contracts which commits the licensee
to make future payments, the PEO shall submit:

(1)  an application for licensure, if the event or events listed
in Subsection 58-59-502(8) results in or would require the
creation of a new business entity; or

(2)  an audited financial statement prepared by an
independent certified public accountant stating that upon
completion of the event or events listed in Subsection 58-59-
502(8):

(a)  the PEO will remain financially responsible as set forth
in Subsection 58-59-306(2)(b)(i); and

(b)  the PEO will have a minimum adjusted net worth of
$50,000 or 5% of the total adjusted liabilities, whichever is
greater.

KEY:  licensing, professional employer organization*

September 18, 2000 58-1-106(1)
Notice of Continuation January 27, 1998 58-1-202(1)

58-59-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-67.  Utah Medical Practice Act Rules.
R156-67-101.  Title.

These rules shall be known as the "Utah Medical Practice
Act Rules".

R156-67-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 67,

as used in Title 58, Chapters 1 and 67 or these rules:
(1)  "ACCME" means the Accreditation Council for

Continuing Medical Education.
(2)  "Alternate medical practices" as used in Section R156-

67-603, means treatment or therapy which is determined in an
adjudicative proceeding conducted in accordance with Title 63,
Chapter 46b, Administrative Procedures Act, to be:

(a)  not generally recognized as standard in the practice of
medicine;

(b)  not shown by current generally accepted medical
evidence to present a greater risk to the health, safety, or welfare
of the patient than does prevailing treatment considered to be
the standard in the profession of medicine; and

(c)  supported by a body of current generally accepted
written documentation demonstrating the treatment or therapy
has reasonable potential to be of benefit to the patient to whom
the therapy or treatment is to be given.

(3)  "AMA" means the American Medical Association.
(4)  "FLEX" means the Federation of State Medical Boards

Licensing Examination.
(5)  "FMGEMS" means the Foreign Medical Graduate

Examination in Medical Science.
(6)  "FSMB" means the Federation of State Medical

Boards.
(7)  "Homeopathic medicine" means a system of medicine

employing and limited to substances prepared and prescribed in
accordance with the principles of homeopathic pharmacology as
described in the Homeopathic Pharmacopoeia of the United
States, its compendia, addenda, and supplements, as officially
recognized by the federal Food, Drug and Cosmetic Act, Public
Law 717.21 U.S. Code Sec. 331 et seq., as well as the state of
Utah’s food and drug laws and Controlled Substances Act.

(8)  "LMCC" means the Licentiate of the Medical Council
of Canada.

(9)  "NBME" means the National Board of Medical
Examiners.

(10)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 67 is further defined in accordance with
Subsection 58-1-203(5), in Section R156-67-502.

(11)  "USMLE" means the United States Medical Licensing
Examination.

R156-67-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 67.

R156-67-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-67-302a.  Qualifications for Licensure - Practitioner
Data Banks.

In accordance with Subsections 58-67-302(1)(a)(i) and 58-
1-401(2), applicants applying for licensure under Subsections
58-67-302(1) and (2) shall submit the Federation Credentials
Verification Service (FCVS) form.

R156-67-302d.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-67-302(1)(g), the
required licensing examination sequence is the following:

(a)  the FLEX components I and II on which the applicant
shall have achieved a score of not less than 75 on each
component part; or

(b)  the NBME examination parts I, II, and III on which the
applicant shall achieve a passing score of not less than 75 on
each part; or

(c)  the USMLE, steps 1, 2 and 3 on which the applicant
shall achieve a score of not less than 75 on each step; or

(d)  the LMCC examination, Parts 1 and 2; or
(e)  the NBME part I or the USMLE step 1 and the NBME

part II or the USMLE step 2 and the NBME part II or the
USMLE step 3; or

(f)  the FLEX component 1 and the USMLE step 3; or
(g)  the NBME part I or the USMLE step 1 and the NBME

part II or the USMLE step 2 and the FLEX component 2.
(h)  In addition all applicants who are foreign medical

graduates shall pass the FMGEMS unless they pass the USMLE
steps 1 and 2.

(2)  In accordance with Subsection 58-67-302(2)(d), an
applicant under the following circumstances may be required to
take the SPEX examination to document his qualification for
licensure:

(a)  has not practiced in the past three years;
(b)  has had disciplinary action in the past;
(c)  has a physical or mental impairment which may affect

his ability to safely practice; or
(d)  has had a history of substance abuse.
(3)  In accordance with Subsection (2) above, the passing

score on the SPEX examination is 75.

R156-67-302e.  Qualifications for Licensure - Requirements
for Admission to the Examinations.

(1)  Admission to the USMLE steps 1 and 2 shall be in
accordance with policies and procedures of the FSMB and the
NBME.

(2)  Requirements for admission to the USMLE step 3 are:
(a)  completion of the education requirements as set forth

in Subsections 58-67-302(1)(d) and (e);
(b)  passing scores on USMLE steps 1 and 2, or the FLEX

component 1, or the NBME parts I and II;
(c)  have passed the first USMLE step taken, either 1 or 2,

within seven years; and
(d)  have not failed a combination of USMLE step 3,

FLEX component 2 and NBME part III, three times.
(3)  Candidates who fail a combination of USMLE step 3,

FLEX component 2 and NBME part III three times must
successfully complete additional education as required by the
board before being allowed to sit for USMLE step 3.
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R156-67-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 67 is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-67-304.  Qualified Continuing Professional Education.
(1)  The qualified continuing professional education set

forth in Subsection 58-67-304(1) shall consist of 40 hours in
category 1 offerings as established by the ACCME in each
preceding two year licensure cycle.

(2)  The standard for qualified continuing professional
education is that it consist of offerings or courses approved by
institutions accredited by the ACCME to approve continuing
medical education.

(3)  Documentation of completed qualified continuing
professional education shall consist of any of the following:

(a)  certificates from sponsoring agencies;
(b)  transcripts of participation on applicable institutions

letterhead; and
(c)  "CME Self-Reporting Log".
(4)  Participation in an ACGME approved residency

program shall be considered to meet the continuing education
requirement in a pro-rata amount equal to any part of that two
year period.

R156-67-305.  Quality Review Program.
(1)  In accordance with Subsection 58-67-304(2), a quality

review program shall be approved based on the following
criteria;

(a)  the quality review program shall consist of a provider,
reviewers, and participating physicians and surgeons;

(b)  program personnel shall have such knowledge and
expertise to permit the provider to competently conduct a quality
review program;

(c)  the provider shall conduct the program objectively,
showing no bias with respect to any individual subjected to
review;

(d)  the provider shall provide in its agreement with the
subscribing physicians and surgeons that:

(i)  upon a finding of gross incompetence in the practice of
medicine, the provider shall report its findings to the division for
appropriate action;

(ii)  if the subscribing physician fails to substantially
comply with a plan of corrective action determined appropriate
by the provider following quality review, the provider shall
report such to the division and the board; and

(iii)  the provider shall make available to the division and
the board the results of a quality review upon the proper
issuance of a Subpoena Duces Tecum by the division in
accordance with the provisions if Title 58, Chapter 1.

(e)  any fees charged by the quality review program shall be
reasonable and necessary.

R156-67-306.  Exemptions from Licensure.
In accordance with Subsection 58-1-307(1), exemptions

from licensure as a physician and surgeon include the following:

(1)  any physician excepted from licensure, who engages in
prescribing, dispensing, or administering a controlled substance
outside of a hospital, shall be required to apply for and obtain
a Utah Controlled Substance License as a condition precedent
to them administering, dispensing or prescribing a controlled
substance;

(2)  any physician appointed to a graduate medical
education or training program which is not accredited by the
ACGME, for which exception from licensure is requested under
the provisions of Subsection 58-1-307(1)(c) shall apply for
registration with and receive approval of the division and board
as a condition precedent to that individual engaging in any
activity included in the practice of medicine;

(3)  any person engaged in a competent public screening
program making measures of physiologic conditions including
serum cholesterol, blood sugar and blood pressure, shall be
exempt from licensure and shall not be considered to be
engaged in the practice of medicine conditioned upon
compliance with all of the following:

(a)  all instruments or devices used in making measures are
approved by the Food and Drug Administration of the U.S.
Department of Health, to the extent an approval is required, and
the instruments and devices are used in accordance with those
approvals;

(b)  the facilities and testing protocol meet any standards
or personnel training requirements of the Utah Department of
Health;

(c)  unlicensed personnel shall not interpret results of
measures or tests nor shall they make any recommendation with
respect to treatment or the purchase of any product;

(d)  licensed personnel shall act within the lawful scope of
practice of their license classification;

(e)  unlicensed personnel shall conform to the referral and
follow-up protocol approved by the Utah Department of Health
for each measure or test; and

(f)  information provided to those persons measured or
tested for the purpose of permitting them to interpret their own
test results shall be only that approved by the Utah Department
of Health;

(4)  non-licensed public officials not having emergency
medical technician (EMT) certification who are designated by
appropriate county officials as first responders may be issued
and allowed to carry the Mark I automatic antidote injector kits
and may administer the antidote to himself or his designated
first response "buddy".  Prior to being issued the kits, the
certified first responders would successfully complete the
Army/FEMA course on the "Use of Auto-Injectors by Civilian
Emergency Medical Personnel".  The kits would be issued to the
responder only by his employing government agency and
procured through the Utah Division of Comprehensive
Emergency Management.  No other individuals, whether
licensed or not, shall prescribe or issue these antidote kits.

R156-67-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  prescribing for oneself any Schedule II or III

controlled substance; however, nothing in these rules shall be
interpreted by the division or the board to prevent a licensee
from using, possessing or administering to himself a Schedule



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 61

II or III controlled substance which was legally prescribed for
him by a licensed practitioner acting within his scope of
licensure when it is used in accordance with the prescription
order and for the use for which it was intended;

(2)  knowingly prescribing, selling, giving away or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away or administer any scheduled controlled
substance as defined in Title 58, Chapter 37 to a drug dependent
person, as defined in Subsection 58-37-2(14) unless permitted
by law and when it is prescribed, dispensed or administered
according to a proper medical diagnosis and for a condition
indicating the use of that controlled substance is appropriate;

(3)  knowingly engaging in billing practices which are
abusive and represent charges which are grossly excessive for
services rendered;

(4)  directly or indirectly giving or receiving any fee,
commission, rebate or other compensation for professional
services not actually and personally rendered or supervised;
however, nothing in this section shall preclude the legal
relationships within lawful professional partnerships,
corporations or associations or the relationship between an
approved supervising physician and physician assistants or
advanced practice nurses supervised by them;

(5)  knowingly failing to transfer a copy of pertinent and
necessary medical records or a summary thereof to another
physician when requested to do so by the subject patient or by
his legally designated representative;

(6)  failing to furnish to the board information requested by
the board which is known by a licensee with respect to the
quality and adequacy of medical care rendered to patients by
physicians licensed under the Medical Practice Act;

(7)  failing as an operating surgeon to perform adequate
pre-operative and primary post-operative care of the surgical
condition for a patient in accordance with the standards and
ethics of the profession or to arrange for competent primary
post-operative care of the surgical condition by a licensed
physician and surgeon who is equally qualified to provide that
care;

(8)  billing a global fee for a procedure without providing
the requisite care;

(9)  supervising the providing of breast screening by
diagnostic mammography services or interpreting the results of
breast screening by diagnostic mammography to or for the
benefit of any patient without having current certification or
current eligibility for certification by the American Board of
Radiology.  However, nothing in this subsection shall be
interpreted to prevent a licensed physician and surgeon from
reviewing the results of any breast screening by diagnostic
mammography procedure upon a patient for the purpose of
considering those results in determining appropriate care and
treatment of that patient if the results are interpreted by a
physician and surgeon qualified under this subsection and a
timely written report is prepared by the interpreting physician
and surgeon in accordance with the standards and ethics of the
profession;

(10)  failing of a licensee under Title 58, Chapter 67,
without just cause to repay as agreed any loan or other
repayment obligation legally incurred by the licensee to fund the
licensee’s education or training as a medical doctor;

(11)  failing of a licensee under Title 58, Chapter 67,
without just cause to comply with the terms of any written
agreement in which the licensee’s education or training as a
medical doctor is funded in consideration for the licensee’s
agreement to practice in a certain locality or type of locality or
to comply with other conditions of practice following licensure;

(12)  a physician providing services to a department of
health by participating in a system under which the physician
provides the department with completed and signed
prescriptions without the name and address of the patient, or
date the prescription is provided to the patient when the
prescription form is to be completed by authorized registered
nurses employed by the department of health which services are
not in accordance with the provisions of Section 58-17a-620;

(13)  failing to keep the division informed of a current
address and telephone number; and

(14)  engaging in alternate medical practice except as
provided in Section R156-67-603.

R156-67-602.  Medical Records.
In accordance with Subsection 58-67-803(1), medical

records shall be maintained to be consistent with the following:
(1)  all applicable laws, regulations, and rules; and
(2)  the Code of Medical Ethics of the Council on Ethical

and Judicial Affairs as published in the AMA Policy
Compendium, 1996 edition, which is hereby incorporated by
reference.

R156-67-603.  Alternate Medical Practice.
(1)  A licensed physician and surgeon may engage in

alternate medical practices as defined in Subsection R156-67-
102(2) and shall not be considered to be engaged in
unprofessional conduct on the basis that it is not in accordance
with generally accepted professional or ethical standards as
unprofessional conduct defined in Subsection 58-1-501(2)(b),
if the licensed physician and surgeon:

(a)  possesses current generally accepted written
documentation, which in the opinion of the board, demonstrates
the treatment or therapy has reasonable potential to be of benefit
to the patient to whom the therapy or treatment is to be given;

(b)  possesses the education, training, and experience to
competently and safely administer the alternate medical
treatment or therapy;

(c)  has advised the patient with respect to the alternate
medical treatment or therapy, in writing, including:

(i)  that the treatment or therapy is not in accordance with
generally recognized standards of the profession;

(ii)  that on the basis of current generally accepted medical
evidence, the physician and surgeon finds that the treatment or
therapy presents no greater threat to the health, safety, or
welfare of the patient than prevailing generally recognized
standard medical practice; and

(iii)  that the prevailing generally recognized standard
medical treatment or therapy for the patient’s condition has been
offered to be provided, or that the physician and surgeon will
refer the patient to another physician and surgeon who can
provide the standard medical treatment or therapy; and

(d)  has obtained from the patient a voluntary informed
consent consistent with generally recognized current medical
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and legal standards for informed consent in the practice of
medicine, including:

(i)  evidence of advice to the patient in accordance with
Subsection (c); and

(ii)  whether the patient elects to receive generally
recognized standard treatment or therapy combined with
alternate medical treatment or therapy, or elects to receive
alternate medical treatment or therapy only.

(2)  Alternate medical practice includes the practice of
homeopathic medicine.

KEY:  physicians, licensing
December 13, 2000 58-67-101
Notice of Continuation July 19, 2001 58-1-106(1)

58-1-202(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-68.  Utah Osteopathic Medical Practice Act Rules.
R156-68-101.  Title.

These rules shall be known as the "Utah Osteopathic
Medical Practice Act Rules."

R156-68-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 68,

as used in Title 58, Chapters 1 and 68 or these rules:
(1)  "ABMS" means American Board of Medical

Specialties.
(2)  "ACCME" means Accreditation Council for

Continuing Medical Education.
(3)  "Alternate medical practices" as used in Section R156-

68-603, means treatment or therapy which is determined in an
adjudicative proceeding conducted in accordance with Title 63,
Chapter 46b, Administrative Procedures Act, to be:

(a)  not generally recognized as standard in the practice of
medicine;

(b)  not shown by current generally accepted medical
evidence to present a greater risk to the health, safety or welfare
of the patient than does prevailing treatment considered to be
the standard in the profession of medicine; and

(c)  supported by a body of current generally accepted
written documentation demonstrating the treatment or therapy
has reasonable potential to be of benefit to the patient to whom
the therapy or treatment is to be given.

(4)  "AMA" means the American Medical Association.
(5)  "AOA" means American Osteopathic Association.
(6)  "COMLEX" means the Comprehensive Osteopathic

Medical Licensing Examination.
(7)  "FLEX" means the Federation of State Medical Boards

Licensure Examination.
(8)  "FMGEMS" means the Foreign Medical Graduate

Examination in Medical Science.
(9)  "FSMB" means the Federation of State Medical

Boards.
(10)  "Homeopathic medicine" means a system of medicine

employing and limited to substances prepared and prescribed in
accordance with the principles of homeopathic pharmacology as
described in the Homeopathic Pharmacopoeia of the United
States, its compendia, addenda, and supplements, as officially
recognized by the federal Food, Drug and Cosmetic Act, Public
Law 717.21 U.S. Code Sec. 331 et seq., as well as the state of
Utah’s food and drug laws and Controlled Substances Act.

(11)  "LMCC" means the Licentiate of the Medical Council
of Canada.

(12)  "NBME" means the National Board of Medical
Examiners.

(13)  "NBOME" means the National Board of Osteopathic
Medical Examiners.

(14)  "NPDB" means the National Practitioner Data Bank.
(15)  "Unprofessional conduct" as defined in Title 58,

Chapters 1 and 68, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-68-502.

(16)  "USMLE" means the United States Medical Licensing
Examination.

R156-68-103.  Authority - Purpose.

These rules are adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 68.

R156-68-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-68-302a.  Qualifications for Licensure - Application
Requirements.

In accordance with Subsections 58-68-301(1)(a)(i),
submissions by the applicant of information maintained by
practitioner data banks shall include the following:

(1)  American Osteopathic Association Profile or American
Medical Association Profile;

(2)  Federation of State Medical Boards Disciplinary
Inquiry form; and

(3)  National Practitioner Data Bank Report of Action.

R156-68-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-68-302(1)(g), the
required licensing examination sequence is the following:

(a)  the NBOME parts I, II and III; or
(b)  the NBOME parts I, II and the NBOME COMPLEX

Level III; or
(c)  the NBOME part I and the NBOME COMLEX Level

II and III; or
(d)  the NBOME COMLEX Level I, II and III; or
(e)  the FLEX components I and II on which the applicant

shall achieve a score of not less than 75 on each component; or
(f)  the NBME examination parts I, II and III on which the

applicant shall achieve a score of not less than 75 on each part;
or

(g)  the USMLE, steps 1, 2 and 3 on which the applicant
shall achieve a score of not less than 75 on each step; or

(h)  the LMCC examination, Parts 1 and 2; or
(i)  the NBME part I or the USMLE step 1 and the NBME

part II or the USMLE step 2 and the NBME part II or the
USMLE step 3; or

(j)  the FLEX component 1 and the USMLE step 3; or
(k)  the NBME part I or the USMLE step 1 and the NBME

part II or the USMLE step 2 and the FLEX component 2.
(2)  In accordance with Subsection 58-68-302(2)(c), the

passing score on the SPEX examination is at least a score of 75.
(3)  In accordance with Subsection 58-68-302(2)(c), the

medical specialty certification shall be current certification in an
AOA or ABMS member specialty board.

R156-68-302c.  Qualifications for Licensure - Requirements
for Admission to the Examinations.

(1)  Admission to the NBOME examination shall be in
accordance with policies and procedures of the NBOME.  The
division and the board have no responsibility for or ability to
facilitate an individual’s admission to the NBOME examination.

(2)  Admission to the USMLE steps 1 and 2 shall be in
accordance with policies and procedures of the FSMB and the
NBME.  The division and the board have no responsibility for
or ability to facilitate an individual’s admission to steps 1 and 2
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of the USMLE.
(3)  Requirements for admission to the USMLE step 3 are:
(a)  completion of the education requirements as set forth

in Subsection 58-68-302(1)(d) and (e);
(b)  passing scores on USMLE steps 1 and 2, or the FLEX

component I, or the NBME parts I and II;
(c)  have passed the first USMLE step taken, either 1 or 2,

within seven years; and
(d)  have not failed a combination of USMLE step 3, FLEX

component II and NBME part III, three times.
(4)  Candidates who fail a combination of USMLE step 3,

FLEX component II and NBME part III three times must
successfully complete additional education as required by the
board before being allowed to retake the USMLE step 3.

R156-68-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 68, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-68-304.  Qualified Continuing Professional Education.
(1)  The qualified continuing professional education set

forth in Subsection 58-68-304(1) shall consist of 40 hours in
category 1 offerings as established by the AOA or ACCME in
each preceding two year licensure cycle.

(2)  The standard for qualified continuing professional
education is that it consist of offerings or courses approved by
institutions accredited by the AOA or ACCME to approve
continuing medical education.

(3)  Documentation of completed qualified continuing
professional education shall consist of any of the following:

(a)  certificates from sponsoring agencies;
(b)  transcripts of participation on applicable institutions

letterhead; and
(c)  "CME Self-Reporting Log".
(4)  Participation in an AOA or ACGME approved

residency program shall be considered to meet the continuing
education requirement in a pro-rata amount equal to any part of
that two year period.

R156-68-306.  Exemptions From Licensure.
In accordance with Subsection 58-1-307(1), exemptions

from licensure as an osteopathic physician include the
following:

(1)  any physician excepted from licensure, who engages in
prescribing, dispensing, or administering a controlled substance
outside of a hospital, shall be required to apply for and obtain a
Utah Controlled Substance License as a condition precedent to
them administering, dispensing or prescribing a controlled
substance;

(2)  any physician appointed to a graduate medical
education or training program which is not accredited by the
AOA or ACGME, for which exception from licensure is
requested under the provisions of Subsection 58-1-307(1)(c),
shall apply for registration with and receive approval of the
division and board as a condition precedent to that individual

engaging in any activity included in the practice of osteopathic
medicine;

(3)  any person engaged in a competent public screening
program making measures of physiologic conditions including
serum cholesterol, blood sugar and blood pressure, shall be
exempt from licensure and shall not be considered to be
engaged in the practice of osteopathic medicine conditioned
upon compliance with all of the following:

(a)  all instruments or devices used in making measures are
approved by the Food and Drug Administration of the U.S.
Department of Health, to the extent approval is required, and the
instruments and devices are used in accordance with those
approvals;

(b)  the facilities and testing protocol meet any standards
or personnel training requirements of the Utah Department of
Health;

(c)  unlicensed personnel shall not interpret results of
measures or tests nor shall they make any recommendation with
respect to treatment or the purchase of any product;

(d)  licensed personnel shall act within the lawful scope of
practice of their license classification;

(e)  unlicensed personnel shall conform to the referral and
follow-up protocol approved by the Utah Department of Health
for each measure or test; and

(f)  information provided to those persons measured or
tested for the purpose of permitting them to interpret their own
test results shall be only that approved by the Utah Department
of Health.

(4)  non-licensed public officials not having emergency
medical technician (EMT) certification who are designated by
appropriate county officials as first responders may be issued
and allowed to carry the Mark I automatic antidote injector kits
and may administer the antidote to himself or his designated
first response "buddy".  Prior to being issued the kits, the
certified first responders would successfully complete the
Army/FEMA course on the "Use of Auto-Injectors by Civilian
Emergency Medical Personnel".  The kits would be issued to the
responder only by his employing government agency and
procured through the Utah Division of Comprehensive
Emergency Management.  No other individuals, whether
licensed or not, shall prescribe or issue these antidote kits.

R156-68-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  the prescribing for oneself any Schedule II or III

controlled substance; however, nothing in these rules shall be
interpreted by the division or the board to prevent a licensee
from using, possessing, or administering to himself a Schedule
II or III controlled substance which was legally prescribed for
him by a licensed practitioner acting within his scope of
licensure when it is used in accordance with the prescription
order and for the use for which it was intended;

(2)  knowingly, prescribing, selling, giving away or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away or administer any scheduled controlled
substance as defined in Title 58, Chapter 37 to a drug dependent
person, as defined in Subsection 58-37-2(14) unless permitted
by law and when it is prescribed, dispensed, or administered
according to a proper medical diagnosis and for a condition
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indicating the use of that controlled substance is appropriate;
(3)  knowingly engaging in billing practices which are

abusive and represent charges which are grossly excessive for
services rendered;

(4)  directly or indirectly giving or receiving any fee,
commission, rebate or other compensation for professional
services not actually and personally rendered or supervised;
however, nothing in this section shall preclude the legal
relationships within lawful professional partnerships,
corporations, or associations or the relationship between an
approved supervising physician and physician assistants or
advanced practice nurses supervised by them;

(5)  knowingly failing to transfer a copy of pertinent and
necessary medical records or a summary thereof to another
physician when requested to do so by the subject patient or by
his legally designated representative;

(6)  failing to furnish to the board information requested by
the board which is known by a licensee with respect to the
quality and adequacy of medical care rendered to patients by
osteopathic physicians licensed under the Utah Osteopathic
Medical Practice Act;

(7)  failing as an operating surgeon to perform adequate
pre-operative and primary post-operative care of the surgical
condition for a patient in accordance with the standards and
ethics of the profession or to arrange for competent primary
post-operative care of the surgical condition by a licensed
physician and surgeon or osteopathic physician who is equally
qualified to provide that care;

(8)  billing a global fee for a procedure without providing
the requisite care;

(9)  supervising the providing of breast screening by
diagnostic mammography services or interpreting the results of
breast screening by diagnostic mammography to or for the
benefit of any patient without having current certification or
current eligibility for certification by the American Osteopathic
Board of Radiology or the American Board of Radiology.
However, nothing in this subsection shall be interpreted to
prevent a licensed physician from reviewing the results of any
breast screening by diagnostic mammography procedure upon
a patient for the purpose of considering those results in
determining appropriate care and treatment of that patient if the
results are interpreted by a physician qualified under this
subsection and a timely written report is prepared by the
interpreting physician in accordance with the standards and
ethics of the profession;

(10)  failing of a licensee under Title 58, Chapter 68,
without just cause to repay as agreed any loan or other
repayment obligation legally incurred by the licensee to fund the
licensee’s education or training as an osteopathic physician;

(11)  failing of a licensee under Title 58, Chapter 68,
without just cause to comply with the terms of any written
agreement in which the licensee’s education or training as an
osteopathic physician is funded in consideration for the
licensee’s agreement to practice in a certain locality or type of
locality or to comply with other conditions of practice following
licensure;

(12)  a physician providing services to a department of
health by participating in a system under which the physician
provides the department with completed and signed

prescriptions without the name and address of the patient, or
date the prescription is provided to the patient when the
prescription form is to be completed by authorized registered
nurses employed by the department of health which services are
not in accordance with the provisions of Section 58-17a-620;
and

(13)  engaging in alternative medical practice except as
provided in Section R156-68-603.

R156-68-602.  Medical Records.
In accordance with Subsection 58-68-803(1), medical

records shall be maintained to be consistent with the following:
(1)  all applicable laws, regulations, and rules; and
(2)  the Code of Medical Ethics of the Council on Ethical

and Judicial Affairs as published in the AMA Policy
Compendium, 1996 edition, which is hereby incorporated by
reference.

R156-68-603.  Alternate Medical Practice.
(1)  A licensed osteopathic physician may engage in

alternate medical practices as defined in Subsection R156-68-
102(2) and shall not be considered to be engaged in
unprofessional conduct on the basis that it is not in accordance
with generally accepted professional or ethical standards as
unprofessional conduct defined in Subsection 58-1-501(2)(b),
if the licensed osteopathic physician:

(a)  possesses current generally accepted written
documentation, which in the opinion of the board, demonstrates
the treatment or therapy has reasonable potential to be of benefit
to the patient to whom the therapy or treatment is to be given;

(b)  possesses the education, training, and experience to
competently and safely administer the alternate medical
treatment or therapy;

(c)  has advised the patient with respect to the alternate
medical treatment or therapy, in writing, including:

(i)  that the treatment or therapy is not in accordance with
generally recognized standards of the profession;

(ii)  that on the basis of current generally accepted medical
evidence, the physician and surgeon finds that the treatment or
therapy presents no greater threat to the health, safety, or
welfare of the patient than prevailing generally recognized
standard medical practice; and

(iii)  that the prevailing generally recognized standard
medical treatment or therapy for the patient’s condition has been
offered to be provided, or that the physician and surgeon will
refer the patient to another physician and surgeon who can
provide the standard medical treatment or therapy; and

(d)  has obtained from the patient a voluntary informed
consent consistent with generally recognized current medical
and legal standards for informed consent in the practice of
medicine, including:

(i)  evidence of advice to the patient in accordance with
Subsection (c); and

(ii)  whether the patient elects to receive generally
recognized standard treatment or therapy combined with
alternate medical treatment or therapy, or elects to receive
alternate medical treatment or therapy only.

(2)  Alternate medical practice includes the practice of
homeopathic medicine.
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R156.  Commerce, Occupational and Professional Licensing.
R156-69.  Dentist and Dental Hygienist Practice Act Rules.
R156-69-101.  Title.

These rules are known as the "Dentist and Dental Hygienist
Practice Act Rules."

R156-69-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 69,

as used in Title 58, Chapters 1 and 69 or these rules:
(1)  "ACLS" means Advanced Cardiac Life Support.
(2)  "ADA" means the American Dental Association.
(3)  "ADA CERP" means American Dental Association

Continuing Education Recognition Program.
(4)  "BCLS" means Basic Cardiac Life Support.
(5)  "ADHA" means the American Dental Hygienists’

Association.
(6)  "CPR" means cardiopulmonary resuscitation.
(7)  "CRDTS" means the Central Regional Dental Testing

Service, Inc.
(8)  "Competency" means displaying special skill or

knowledge derived from training and experience.
(9)  "Conscious sedation" means a minimally depressed

level of consciousness that retains the patient’s ability to
independently and continuously maintain an airway and respond
appropriately to physical stimulation and verbal command,
produced by a pharmacologic or non-pharmacologic method, or
a combination thereof.

(10)  "Deep sedation" means a controlled state of depressed
consciousness, accompanied by partial loss of protective
reflexes, including inability to respond purposefully to verbal
command, produced by a pharmacologic or non-pharmacologic
method, or combination thereof.

(11)  "General anesthesia" means a controlled state of
unconsciousness accompanied by partial or complete loss of
protective reflexes, including inability to independently maintain
an airway and respond purposefully to physical stimulation or
verbal command, produced by a pharmacologic or non-
pharmacologic method or a combination thereof.

(12)  "NERB" means Northeast Regional Board of Dental
Examiners, Inc.

(13)  "SRTA" means Southern Regional Testing Agency,
Inc.

(14)  "Unprofessional conduct," as defined in Title 58
Chapters 1 and 69, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-69-502.

(15)  "UDA" means Utah Dental Association.
(16)  "UDHA" means Utah Dental Hygienists’ Association.
(17)  "WREB" means the Western Regional Examining

Board.

R156-69-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 69.

R156-69-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-69-201.  Classifications of Anesthesia and Analgesia
Permits - Dentist.

In accordance with Subsection 58-69-301(4)(a), a dentist
may be issued an anesthesia and analgesia permit in the
following classifications:

(1)  class I permit;
(2)  class II permit;
(3)  class III permit; and
(4)  class IV permit.

R156-69-202.  Qualifications for Anesthesia and Analgesia
Permits - Dentist.

In accordance with Subsection 58-69-301(4)(b), the
qualifications for anesthesia and analgesia permits are:

(1)  for a class I permit:
(a)  current licensure as a dentist in Utah; and
(b)  documentation of current CPR or BCLS certification;
(2)  for a class II permit:
(a)  current licensure as a dentist in Utah;
(b)  documentation of current BCLS certification;
(c)  evidence of having successfully completed training in

the administration of nitrous oxide conscious sedation which
conforms to the Guidelines for Teaching the Comprehensive
Control of Pain and Anxiety in Dentistry, Parts I, II, or III, of
the American Dental Association, July 1993, which is
incorporated by reference; and

(d)  certification that the applicant will comply with the
scope of practice as set forth in Subsection R156-69-601(2);

(3)  for a class III permit:
(a)  compliance with Subsections (1)(a) and (2) above;
(b)  evidence of current Advanced Cardiac Life Support

(ACLS) certification;
(c)  evidence of holding a current Utah controlled

substance license in good standing and a current Drug
Enforcement Administration (DEA) Registration in good
standing;

(d)  evidence of having successfully completed
comprehensive predoctoral or post doctoral training in the
administration of parenteral conscious sedation which conforms
to the Guidelines for Teaching the Comprehensive Control of
Pain and Anxiety in Dentistry, Part III, of the American Dental
Association, July 1993, and a letter from the course director
documenting competency in performing parenteral conscious
sedation; and 60 hours of didactic education in sedation and
successful completion of 20 cases; and

(e)  certification that the applicant will comply the scope of
practice as set forth in Subsection R156-69-601(3); and

(4)  for a class IV permit:
(a)  compliance with Subsections (1), (2), and (3) above;
(b)  evidence of current ACLS certification;
(c)  evidence of having successfully completed advanced

training in the administration of general anesthesia and deep
sedation consisting of not less than one year in a program which
conforms to the Guidelines for Teaching the Comprehensive
Control of Pain and Anxiety in Dentistry, Part II, of the
American Dental Association, July 1993, and a letter from the
course director documenting competency in performing general
anesthesia and deep sedation;

(d)  documentation of successful completion of advanced
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training in obtaining a health history, performing a physical
examination and diagnosis of a patient consistent with the
administration of general anesthesia or deep sedation; and

(e)  certification that the applicant will comply with the
scope of practice as set forth in Subsection R156-69-601(4).

R156-69-203.  Classification of Anesthesia and Analgesia
Permits - Dental Hygienist.

In accordance with Subsection 58-69-301(4)(a), a dental
hygienist may be issued an anesthesia and analgesia permit in
the classification of local anesthesia.

R156-69-204.  Qualifications for Anesthesia and Analgesia
Permits - Dental Hygienist.

In accordance with Subsection 58-69-301(4)(b), the
qualifications for a local anesthesia permit are the following:

(1)  current Utah licensure as a dental hygienist or
documentation of meeting all requirements for licensure as a
dental hygienist;

(2)  successful completion of a program of training in the
administration of local anesthetics accredited by the
Commission on Dental Accreditation of the ADA; and

(3)  passing score on the WREB examination in
anesthesiology; or

(4)  documentation of having a current, active license to
administer local anesthesia in another state in the United States.

R156-69-302a.  Qualifications for Licensure - Education
Requirements for Graduates of Dental or Dental Hygiene
Schools Located Outside the United States.

The satisfactory documentation of compliance with the
licensure requirement set forth in Subsections 58-69-
302(1)(d)(ii) and 58-69-302(3)(d)(ii) shall be a report submitted
to the division by the International Credentialing Associates,
Inc. confirming that the applicant’s dental school or dental
hygiene school has met the accreditation standards.

R156-69-302b.  Qualifications for Licensure - Examination
Requirements - Dentist.

In accordance with Subsections 58-69-302(1)(f) and (g),
the examination requirements for licensure as a dentist are
established as the following:

(1)  the Utah Dentist and Dental Hygienist Law
Examination with a passing score of at least 75; and

(2)
(a)  the WREB examination with a passing score as

established by the WREB; or
(b)  the NERB examination with a passing score as

established by the NERB; or
(c)  the SRTA examination with a passing score as

established by the SRTA; or
(d)  the CRDTS examination with a passing score as

established by the CRDTS.

R156-69-302c.  Qualifications for Licensure - Examination
Requirements - Dental Hygienist.

In accordance with Subsections 58-69-302(3)(f) and (g),
the examination requirements for licensure as a dental hygienist
are established as the following:

(1)  the Utah Dentist and Dental Hygienist Law
Examination with a passing score of at least 75; and

(2)
(a) the WREB examination with a passing score as

established by the WREB; or
(b)  the NERB examination with a passing score as

established by the NERB; or
(c)  the SRTA examination with a passing score as

established by the SRTA; or
(d)  the CRDTS examination with a passing score as

established by the CRDTS.

R156-69-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 69, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-69-304a.  Continuing Education - Dentist and Dental
Hygienist.

In accordance with Section 58-69-304, qualified
continuing professional education requirements are established
as the following:

(1)  All licensed dentists and dental hygienists shall
complete 30 hours of qualified continuing professional
education during each two year period of licensure.

(2)  Qualified continuing professional education hours for
licensees who have not been licensed for the entire two year
period will be prorated from the date of licensure.

(3)  A licensee shall be responsible for maintaining
competent records of completed qualified continuing
professional education for a period of four years after close of
the two year period to which the records pertain.  It is the
responsibility of the licensee to maintain such information with
respect to qualified continuing professional education to
demonstrate it meets the requirements under this section.

(4)  Qualified continuing professional education shall
consist of clinically oriented institutes, seminars, lectures,
conferences, workshops, various forms of mediated instruction,
and programmed learning.

(5)
(a) Qualified continuing professional education shall be

approved by the Academy of General Dentistry or ADA CERP;
or

(b)  sponsored or presented by the ADA or any subgroup
thereof, the ADHA or any subgroup thereof, an accredited
dental, dental hygiene, or dental postgraduate program, a
government agency, a recognized dental or health care
professional association, or a peer study club.

(6)  Qualified continuing professional education does not
include courses in practice management.

(7)  Any licensee with a class III or IV anesthesia permit
must complete at least 15 hours of continuing education related
to parenteral anesthesia every two years.  These 15 hours may
be part of the 30 hours required in Subsection (1).

R156-69-502.  Unprofessional Conduct.
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"Unprofessional Conduct" includes the following:
(1)  failing to provide continuous in-operatory observation

by a trained dental patient care staff member for any patient
under nitrous oxide administration;

(2)  advertising or being listed under a specialty heading
when having not completed an ADA accredited educational
program beyond the dental degree in one or more recognized
areas: dental public health, endodontics, oral pathology, oral and
maxillofacial surgery, orthodontics, pediatric dentistry,
periodontics and prosthodontics;

(3)  engaging in practice as a dentist or dental hygienist
without prominently displaying a copy of the current Utah
license;

(4)  failing to personally maintain current CPR or BCLS
certification, or employing patient care staff who fail to maintain
current CPR or BCLS certification;

(5)  providing consulting or other dental services under
anonymity;

(6)  engaging in unethical or illegal billing practices or
fraud, including:

(a)  reporting an incorrect treatment date for the purpose of
obtaining payment;

(b)  reporting charges for services not rendered;
(c)  incorrectly reporting services rendered for the purpose

of obtaining payment;
(d)  generally representing a charge to a third party that is

different from that charged the patient; and
(7)  failing to establish and maintain appropriate records of

treatment rendered to all patients for a period of seven years.

R156-69-601.  Scope of Practice - Anesthesia and Analgesia
Permits.

In accordance with Subsection 58-69-301(4)(a), the scope
of practice permitted under each classification of anesthesia and
analgesia permit includes the following:

(1)  A dentist with a class I permit:
(a)  may administer or supervise the administration of any

legal form of non-drug induced conscious sedation or drug
induced conscious sedation except:

(i)  that which employs the administration of inhalation
agents including nitrous oxide; and

(ii)  the administration of any drug for sedation by any
parenteral route; and

(b)  shall maintain and ensure that all patient care staff
maintain current CPR certification.

(2)  A dentist with a class II permit:
(a)  may administer or supervise the administration of

nitrous oxide induced conscious sedation in addition to the
privileges granted one holding a Class I permit; and

(b)  shall ensure that:
(i)  every patient under nitrous oxide administration is

under continuous in-operatory observation by a member of the
dental patient care staff;

(ii)  nitrous oxide and oxygen flow rates and sedation
duration and clearing times are appropriately documented in
patient records;

(iii)  reasonable and prudent controls are in place and
followed in regard to nitrous oxide to ensure the health and
safety of patients, dental office personnel, and the general

public;
(iv)  the dental facility is equipped with adequate and

appropriate equipment, in good working order, to assess vital
signs; and

(v)  equipment used in the administration of nitrous oxide
has a scavenging system and that all gas delivery units have an
oxygen fail-safe system.

(3)  A dentist with a class III permit:
(a)  may administer or supervise the administration of

parenteral conscious sedation in addition to the privileges
granted one holding a Class I and Class II permit; and

(b)  shall ensure that:
(i)  the dental facility has adequate and appropriate

monitoring equipment, including pulse oximetry, current
emergency drugs, and equipment capable of delivering oxygen
under positive pressure;

(ii)  the patient’s heart rate, blood pressure, respirations and
responsiveness are checked at specific intervals during the
anesthesia and recovery period and that these observations are
appropriately recorded in the patient record;

(iii)  the dental facility is equipped to treat emergencies
providing immediate access to advanced airway equipment, and
resuscitation medications;

(iv)  the above equipment is inspected annually by a
certified technician and is calibrated and in good working order;

(v)  inhalation agents’ flow rates and sedation duration and
clearing times are appropriately documented in patient records;
and

(vi)  a minimum of two persons, with one person constantly
monitoring the patient, are present during the administration of
parenteral conscious sedation as follows:

(A)  an operating permittee dentist and a BCLS certified
assistant trained and qualified to monitor appropriate and
required physiologic parameters;

(B)  an operating dentist and a permittee dentist; or
(C)  an operating permittee dentist and another licensed

professional qualified to administer this class of anesthesia.
(4)  A dentist with a class IV permit;
(a)  may administer or supervise the administration of

general anesthesia or deep sedation in addition to the privileges
granted one holding a class I, II and III permit; and

(b)  shall ensure that:
(i)  the dental facility is equipped with precordial

stethoscope for continuous monitoring of cardiac function and
respiratory work, electrocardiographic monitoring and pulse
oximetry, means of monitoring blood pressure, and temperature
monitoring; the preceding or equivalent monitoring of the
patient will be used for all patients during all general anesthesia
or deep sedation procedures; in addition, temperature
monitoring will be used for children;

(ii)  the dental facility is equipped to treat emergencies
providing immediate access to advanced airway equipment,
resuscitation medications, and defibrillator;

(iii)  the above equipment is inspected annually by a
certified technician and is calibrated and in good working order;
and

(iv)  three qualified and appropriately trained individuals
are present during the administration of general anesthesia or
deep sedation as follows:
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(A)  an operating dentist holding a permit under this
classification, an anesthesia assistant trained to observe and
monitor the patient using the equipment required above, and an
individual to assist the operating dentist;

(B)  an operating dentist, an assistant to the dentist and a
dentist holding a permit under this classification; or

(C)  another licensed professional qualified to administer
this class of anesthesia and an individual to assist the operating
dentist.

(5)  Any dentist administering any anesthesia to a patient
which results in, either directly or indirectly, the death or
adverse event resulting in hospitalization of a patient shall
submit a complete report of the incident to the board within 30
days.

R156-69-602.  Practice of Dental Hygiene.
In accordance with Subsection 58-69-102(7)(a)(ix), other

practices of dental hygiene include performing laser bleaching.

R156-69-603.  Use of Unlicensed Individuals as Dental
Assistants.

In accordance with Section 58-69-803, the standards
regulating the use of unlicensed individuals as dental assistants
are that an unlicensed individual shall not, under any
circumstance:

(1)  render definitive treatment diagnosis;
(2)  place, condense, carve, finish or polish restorative

materials, or perform final cementation;
(3)  cut hard or soft tissue or extract teeth;
(4)  remove stains, deposits, or accretions, except as is

incidental to polishing teeth coronally with a rubber cup;
(5)  initially introduce nitrous oxide and oxygen to a patient

for the purpose of establishing and recording a safe plane of
analgesia for the patient, except under the direct supervision of
a licensed dentist;

(6)  remove bonded materials from the teeth with a rotary
dental instrument or use any rotary dental instrument within the
oral cavity except to polish teeth coronally with a rubber cup;

(7)  take jaw registrations or oral impressions for supplying
artificial teeth as substitutes for natural teeth, except for
diagnostic or opposing models for the fabrication of temporary
or provisional restorations or appliances;

(8)  correct or attempt to correct the malposition or
malocclusion of teeth, or make an adjustment that will result in
the movement of teeth upon an appliance which is worn in the
mouth;

(9)  perform sub-gingival instrumentation;
(10)  render decisions concerning the use of drugs, their

dosage or prescription; or
(11)  expose radiographs without having taken and passed

by examination a radiology course approved by the board.

R156-69-604.  Radiology Course for Unlicensed Individuals
as Dental Assistants.

In accordance with Section 58-69-803 and Subsection 58-
54-4.3(2), the radiology course in Subsection R156-69-603(11)
shall include radiology theory consisting of:

(1)  orientation to radiation technology;
(2)  terminology;

(3)  radiographic dental anatomy and pathology (cursory);
(4)  radiation physics (basic);
(5)  radiation protection to patient and operator;
(6)  radiation biology including interaction of ionizing

radiation on cells, tissues and matter;
(7)  factors influencing biological response to cells and

tissues to ionizing radiation and cumulative effects of x-
radiation;

(8)  intraoral and extraoral radiographic techniques;
(9)  processing techniques including proper disposal of

chemicals; and
(10)  infection control in dental radiology.

KEY:  licensing, dentists, dental hygienists*
July 5, 2001 58-69-101
Notice of Continuation July 5, 2001 58-1-106(1)

58-1-202(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-71.  Naturopathic Physician Practice Act Rules.
R156-71-101.  Title.

These rules are known as the "Naturopathic Physician
Practice Act Rules."

R156-71-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 71,

as used in Title 58, Chapters 1 and 71, or these rules:
(1)  "Approved clinical experience program" or "residency

program" as used in Subsections 58-71-302(1)(e) and 58-71-
304.2(1)(b), means a minimum 12 month program associated
with a naturopathic medical school or college accredited by the
Council of Naturopathic Medical Education.

(2)  "Direct supervision" as used in Subsection 58-71-
304.2(1)(b), means the supervising naturopathic physician,
physician and surgeon, or osteopathic physician is responsible
for the naturopathic activities and services performed by the
naturopathic physician intern and is normally present in the
facility and when not present in the facility is available by voice
communication to direct and control the naturopathic activities
and services performed by the naturopathic physician intern.

(3)  "Direct and immediate supervision" of a medical
naturopathic assistant ("assistant") as used in Subsections 58-71-
102(6) and 58-71-305(7), means that the licensed naturopathic
physician is responsible for the activities and services performed
by the assistant and will be in the facility and immediately
available for advice, direction and consultation.

(4)  "Naturopathic physician intern" or "intern" means an
individual who qualifies for a temporary license under Section
58-71-304.2 to engage in a naturopathic physician residency
program recognized by the division under the direct supervision
of an approved naturopathic physician, physician and surgeon,
or osteopathic physician.

(5)  "NPLEX" means the Naturopathic Physicians
Licensing Examinations.

(6)  "Qualified continuing education," as used in these
rules, means continuing education that meets the standards set
forth in Subsection R156-71-304.

(7)  "Unprofessional conduct," as defined in Title 58,
Chapters 1 and 71, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-71-502.

R156-71-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 71.

R156-71-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-71-202.  Naturopathic Physician Formulary.
(1)  In accordance with Subsections 58-71-102(8) and 58-

71-202, the naturopathic physician formulary which consists of
noncontrolled substance legend medications deemed appropriate
for the scope of practice of naturopathic physicians, the
prescription of which is approved by the Division in
collaboration with the Naturopathic Formulary Advisory Peer

Committee, consists of the following legend drugs, listed by
category:

Adrenergic Stimulators, limited to: Albuterol, Epinephrine,
and Metaproteranol;

Amino Acids;
Anesthetics (local);
Antiemetics;
Antifungals, limited to: Nystatin and Fluconazole;
Antigout;
Antihistamines;
Anti-inflammatories, except DMARDS;
Antimicrobials (oral), limited to: Pencillins, 1st and 2nd

generation Cephalosporins, Tetracyclines, Macrolides, Azalides,
Lincosamines, Metronidazole, Hydantoins, and Sulfas;

Antimicrobials (ophthamologic), limited to: Sulfas and
Macrolides;

Antimicrobials (topical);
Antivirals, limited to Acyclovir;
Biologics, limited to: Skin Testing, CDC recommended

Immunizations, Toxoids, and Immunoglobulin;
Contraceptives, except implants and injections;
Corticosteroids (oral or topical), except Opthamologic

Preparations;
Diabetic Agents, limited to: Insulin, and oral

Hypoglycemics, except Thiazolidinediones;
Diuretics, limited to: Thiazide or Loop;
Electrolyte and Fluid Replacements;
Enzymes, limited to: Digestive and Proteolytic;
H2 Blockers;
Hormones (oral or topical), limited to: Estrogen,

Progestins, and Thyroid;
Migraine Preparations, limited to: Ergotamines and

Sumatriptin;
Minerals: Macro and Micro;
Osteoporosis agents, limited to: Calcitonin and Raloxifene;
Proton-Pump Inhibitors;
Urinary Antispasmodics;
Vitamins;
Other:  Methergine and Pitocin, limited to use only after

the uterus has been emptied;
Silver Nitrate.
(2)  New categories or classes of drugs will need to be

approved as part of the formulary prior to
prescribing/administering.

(3)  The licensed naturopathic physician has the
responsibility to be knowledgeable about the medication being
prescribed or administered.

R156-71-302.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-71-302(1)(f) and 58-
71-302(2)(c), the licensing examination sequence required for
licensure is as follows:

(1)  NPLEX Basic Science Series, the State of Washington
Basic Science Series or the State of Oregon Basic Science
Series;

(2)  NPLEX Clinical Series;
(3)  NPLEX Homeopathy;
(4)  NPLEX Minor Surgery; and
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(5)  the Utah Naturopathic Physician Practice Act Law and
Rule Examination.

R156-71-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 71 is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-71-304.  Qualified Continuing Education.
(1)  In accordance with Subsection 58-71-304(1)(a),

qualified continuing education shall consist of 24 hours of
qualified continuing professional education in each preceding
two year period of licensure.

(2)  If a licensee allows his license to expire and the
application for reinstatement is received by the division within
two years after the expiration date the applicant shall:

(a)  submit documentation of having completed 24 hours of
qualified continuing professional education required for the
previous renewal period; and

(b)  submit documentation of having completed a pro rata
amount of qualified continuing professional education based
upon one hour of qualified continuing professional education
for each month the license was expired for the current renewal
period.

(3)  If the application for reinstatement is received by the
division more than two years after the date the license expired,
the applicant shall complete a minimum of 24 hours of qualified
continuing professional education and additional hours as
determined by the board to clearly demonstrate the applicant is
currently competent to engage in naturopathic medicine.

(4)  The standards for qualified continuing education are as
follows:

(a)  content must be relevant to naturopathic practice and
consistent with the laws and rules of this state;

(b)  under sponsorship of:
(i)  an approved college or university; or
(ii)  a professional association or organization representing

a licensed profession whose program objectives are related to
naturopathic practice;

(c)  learning objectives must be reasonably and clearly
stated;

(d)  teaching methods must be clearly stated and
appropriate;

(e)  faculty must be qualified, both in experience and in
teaching expertise;

(f)  there must be a written post course or program
evaluation; and

(g)  documentation of attendance must be provided.
(5)  Qualified continuing education shall consist of at least

10 hours of seminars, conferences or workshops addressing case
management and prescribing of legend drugs.

(6)  Audits of a licensee’s continuing education hours may
be done on a random basis by the division in collaboration with
the board.

(7)  A licensee shall be responsible for maintaining
competent records of completed qualified professional education

for a period of two years after close of the two year period to
which the records pertain.  It is the responsibility of the licensee
to maintain this information with respect to qualified
professional education to demonstrate it meets the requirements
under this section.

(8)  The division in collaboration with the board may grant
a waiver of continuing education requirements to a waiver
applicant who documents he is engaged in full time activities or
is subjected to circumstances which prevent the licensee from
meeting the continuing professional education requirements
established under this section.  A waiver may be granted for a
period of up to four years.  However, it is the responsibility of
the licensee to document the reasons and justify why the
requirement could not be met.

R156-71-502.  Unprofessional Conduct.
"Unprofessional conduct" includes failure to comply with

the approved formulary.

KEY:  licensing, naturopaths, naturopathic physician*
July 5, 2001 58-71-101

58-1-106(1)
58-1-202(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-73.  Chiropractic Physician Practice Act Rules.
R156-73-101.  Title.

These rules are known as the "Chiropractic Physician
Practice Act Rules".

R156-73-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 73,

as used in Title 58, Chapters 1 and 73, or these rules:
(1)  "Clinical acupuncture" means the application of

mechanical, thermal, manual, and/or electrical stimulation of
acupuncture points and meridians, including the insertion of
needles, by a chiropractic physician that has demonstrated
competency and training by completing a recognized course that
is sponsored by an institution or organization approved to
sponsor continuing education, as defined in Section R156-73-
303b.

(2)  "Indirect supervision" means the supervising licensed
chiropractic physician shall be available for immediate voice
contact by telephone, radio, or other means and shall provide
daily face to face consultation and review of cases at the
chiropractic facility for the chiropractic intern, temporarily
licensed or unlicensed person being supervised.

(3)  "Preceptorship" means a supervised training program
established by a written contract between a chiropractic college
or university whose program or institution is accredited by the
Council on Chiropractic Education, Inc., and a licensee for the
purpose of providing chiropractic training to a student enrolled
in the chiropractic college or university while under the
supervision of a licensee.

(4)  "Unprofessional conduct", as defined in Title 58,
Chapters 1 and 73, is further defined in accordance with
Subsection 58-1-203(5), in Section R156-73-501.

R156-73-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 73.

R156-73-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-73-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Subsection 58-73-302(1)(d), graduation
from a chiropractic college or university whose program or
institution is accredited by the Council on Chiropractic
Education, Inc., is evidence of having satisfactorily completed
at least two years of general study in a college or university.

R156-73-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-73-302(1)(f)(i), the
approved written clinical competency examination is the
National Chiropractic Board Part 3 or the Special Purposes
Examination for Chiropractic (SPEC) administered by the
National Board of Chiropractic Examiners.  The passing score
shall be established by the National Board of Chiropractic

Examiners.
(2)  In accordance with Subsection 58-73-302(1)(f)(iii), the

approved practical examination is the National Chiropractic
Board Part 4 (practical examination) administered by the
National Board of Chiropractic Examiners.  The passing score
shall be established by the National Board of Chiropractic
Examiners.

R156-73-303.  Temporary License.
In accordance with Subsections 58-1-303(1)(a) and 58-73-

302(2), an endorsement applicant may be issued a temporary
license under the following conditions:

(1)  The licensee shall work under the indirect supervision
of a chiropractic physician approved by the division.

(2)  The supervising chiropractic physician shall:
(a)  be available at all times to provide advice, instruction

and consultation;
(b)  assume responsibility for all chiropractic activities and

services performed by the temporary licensee; and
(c)  supervise no more than two persons at any given time.
(3)  The temporary license may not be renewed or extended

for any purpose.
(4)  Any change in supervising chiropractic physician shall

be preapproved by the division.

R156-73-303a.  Continuing Education - Renewal
Requirement.

(1)  In accordance with Subsection 58-73-303(2), each
licensee shall complete 24 hours of continuing education in
each preceding two year period of licensure.

(2)  The required number of hours of continuing education
for an individual who first becomes licensed during the two year
period shall be prorated to the part of that two year period
during which the person is licensed.

R156-73-303b.  Continuing Education - Standards.
(1)  The standards for continuing education are as follows:
(a)  the content must be relevant to chiropractic practice

and consistent with the laws and rules of this state;
(b)  the course must be under the sponsorship of or

approved by:
(i)  a chiropractic college or university whose doctor of

chiropractic program is accredited by the Council on
Chiropractic Education, Inc.;

(ii)  a professional association or organization representing
a licensed profession whose program objectives relate to the
practice of chiropractic; or

(iii)  the licensing agency of another state;
(c)  learning objectives must be reasonably and clearly

stated;
(d)  teaching methods must be clearly stated and

appropriate;
(e)  faculty must be qualified, both in experience and in

teaching expertise;
(f)  documentation of attendance must be provided; and
(g)  there shall be no more than four clock hours related to

chiropractic practice marketing.
(2)  A licensee shall be responsible for maintaining

competent records of completed continuing education for a
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period of two years after close of the two year period to which
the records pertain.

R156-73-304.  Preceptorship - Approved Form of
Supervision.

In accordance with Subsection 58-73-304(2), the approved
form of supervision is defined, clarified or established as
follows:

(1)  the supervising preceptor shall:
(a)  be currently licensed in good standing in Utah;
(b)  have entered into a written contract with an approved

college or university to provide chiropractic training to a
preceptee; and

(c)  remain on the premises at all times while the preceptee
is performing any clinical procedures.

R156-73-308.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 73, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-73-501.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  keeping the office, instruments, laboratory, equipment,

appliances or supplies in an unsafe or unsanitary condition;
(2)  engaging in advertising which is misleading because of

omission of necessary material information, which contains false
or misleading statements, or which otherwise operates to
deceive;

(3)  engaging in or abetting deceptive or fraudulent billing
practices;

(4)  engaging in sexual contact with a patient, with or
without patient consent, within 12 months of last treatment;

(5)  engaging in sexual activities or contact with a former
patient, with or without consent, after 12 months of last
treatment if there is a risk of exploitation or potential harm to
the former patient;

(6)  engaging in behaviors in a patient/doctor relationship,
including verbal, intended to sexually arouse any person or
encourage sexual activity;

(7)  failing to keep the division informed of a current
address and telephone number;

(8)  advertising acupuncture services or practicing clinical
acupuncture techniques beyond the scope of the certification
held; and

(9)  advertising as an "acupuncturist" either verbally or in
print.

R156-73-502.  Chiropractic Assistant.
In accordance with Subsection 58-73-102(3), a chiropractic

assistant may perform activities related to the practice of
chiropractic in accordance with the following:

(1)  The supervising chiropractic physician shall:
(a)  be currently licensed in Utah;
(b)  be responsible for the chiropractic activities and

services performed by the assistant; and

(c)  always be available to provide advice, instruction and
consultation.

(2)  The supervising chiropractic physician shall never
delegate the following to a chiropractic assistant:

(a)  adjustment of the articulation of the spinal column;
(b)  diagnosis of the articulation of the spinal column;
(c)  manipulation of the articulation of the spinal column;

and
(d)  therapeutic positioning of the articulation of the spinal

column.

R156-73-601.  Scope of Practice.
The requirements to demonstrate competency and training

to perform clinical acupuncture include:
(1)  completing a recognized course sponsored by an

institution or organization approved to sponsor continuing
education, as defined in Section R156-73-303b, consisting of at
least 100 classroom hours of instruction and passing a certifying
examination.

(2)  Beginning January 1, 2002, for licensees who have not
previously met the requirements listed in Subsection (1), the
requirements to demonstrate competency and training to
perform clinical acupuncture shall be:

(a)  completing a recognized course sponsored by an
institution or organization approved to sponsor continuing
education, as defined in Section R156-73-303b, consisting of at
least 200 classroom hours of instruction and passing a certifying
examination; or

(b)  completing a recognized course sponsored by an
institution or organization approved to sponsor continuing
education, as defined in Section R156-73-303b, consisting of at
least 100 classroom hours of instruction, passing a certifying
examination, and completing 100 hours of clinical experience
under the indirect supervision of a licensed health care provider
who has met the requirements in Subsection (1) or (2)(a), and
has practiced clinical acupuncture for at least two years.

R156-73-602.  Advisory Peer Committee Created -
Membership - Duties.

In accordance with Subsection 58-73-602(3), there is
created the Quality and Standards Committee as an advisory
peer committee to the Chiropractic Physician Licensing Board
consisting of five chiropractic physicians licensed and in good
standing in Utah who are qualified by education, training and
experience to competently act in quality care review.

KEY:  chiropractors, licensing, chiropractic physician*
July 5, 2001 58-73-101
Notice of Continuation July 5, 2001 58-1-106(1)

58-1-202(1)
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R251.  Corrections, Administration.
R251-101.  Corrections Advisory Council Bylaws.
R251-101-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63-46a(3),
Rulemaking; 64-13-4.1, Creation of Corrections Advisory
Council; 64-13-10, Department Duties; and 64-13-25, Standards
for Programs.

(2)  The purpose of the rule is to define the parameters of
membership, responsibility, and function of the Corrections
Advisory Council.

R251-101-2.  Definitions.
(1) "Council members" means citizens of the State of Utah,

appointed by the Governor with the advice and consent of the
Senate to advise the Executive Director of the Department.

(2) "Department" means Department of Corrections.

R251-101-3.  Name.
The name of this body shall be the Utah State Corrections

Advisory Council.

R251-101-4.  Quorum.
A quorum of four members of the Council present shall be

necessary to conduct the business of the Council.

R251-101-5.  Officers and Elections.
(1)  Each year, the Council shall elect a chairperson and a

vice chairperson from its membership.  They shall be elected to
take office June 1 by secret ballot by a majority of those present
at the meeting immediately previous to the June 1 date.  No
member may serve more than two consecutive terms in any one
office unless the governor deems an additional term is in the
best interest of the state.  Only those members who have
signified their consent to serve if elected shall be nominated for
or elected to any office.

(2)  A vacancy in the office of chairperson shall be filled
for an unexpired term of that office by the vice chairperson.  A
vacancy in the office of vice chairperson shall be filled for the
remainder of the unexpired term by a member of the Council
elected by a majority of the Council members present at the next
Council meeting.

R251-101-6.  Duties of Officers.
(1)  The chairperson shall preside and conduct all meetings

of the Council.
(2)  The vice chairperson shall act as assistant to the

chairperson and perform duties as may be assigned to him by the
chairperson and shall possess all the powers and perform all the
duties of the chairperson in the absence or disability of that
officer to act.

(3)  Both officers shall perform the duties prescribed in the
parliamentary authority in addition to those outlined in these
bylaws.

R251-101-7.  Meetings.
(1)  The Council shall meet a minimum of six times a year,

with a meeting scheduled during each regular session of the
Legislature.  Additional meetings may be scheduled upon other
occasions as the chairperson may deem necessary, or upon the

request of any four members of the Council.  Public notice shall
be given in accordance with Section 52-4-6.

(2)  Four members of the Council shall constitute a quorum
for the transaction of its business.

(3)  Each member present at any meeting of the Council
shall be entitled to one vote.  There shall be no voting by proxy
at any of the meetings of the Council or any committees thereof.

(4)  All meetings of the Council are open to the public
unless closed pursuant to the provisions of the Open and Public
Meetings Act, Sections 52-4-4 and 52-4-5.

(5)  When because of unforeseen circumstances it is
necessary to hold an emergency meeting to consider matters of
any emergency or urgent nature, the best notice practicable shall
be given.  No emergency meeting shall be held unless an
attempt has been made to notify all members of the Council and
a majority votes in the affirmative to hold the meeting.

R251-101-8.  Membership.
In the event a member of the Council misses three

consecutive meetings unexcused, it shall be the discretion of the
Council to recommend to the Governor replacement of the
member.

R251-101-9.  Committees.
(1)  Special ad hoc committees may be created at the

discretion of the Council to serve for a specified period of time.
The Council chairperson will appoint the committee
membership and chairperson, and shall be an ex-officio member
of all special committees.

(2)  Advisory committees related to any aspect of the
corrections system may be established at the discretion of the
Council.  Membership on committees shall be appointed by the
Council, and the chairperson of the committee will be appointed
by the Council chairperson.  The Council chairperson shall be
an ex-officio member or may appoint an ex-officio member of
the committee from the membership of the Council.

R251-101-10.  Staff.
The director of the department shall provide staff assistance

and any information necessary for the Council to fulfill its
statutory responsibilities, including assisting the Council in
determining conflict of interest or potential conflict of interest.

R251-101-11.  Amendments.
Proposed changes to the bylaws may be presented at any

regular meeting of the Council and must be approved by the
majority vote of the members present at the meeting.
Amendments become effective immediately upon ratification.

R251-101-12.  Parliamentary Authority.
Robert’s Rules of Order, Revised, shall govern the Council

and its committees in all cases in which they are applicable and
in which they are not in conflict with these bylaws.

KEY:  corrections
1992 63-46a-3
Notice of Continuation August 1, 2001 64-13-4.1

64-13-10
64-13-25
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R251.  Corrections, Administration.
R251-104.  Declaratory Orders.
R251-104-1.  Purpose.

As required by Section 63-46b-21, UCA, the purpose of
this rule is to define policy, procedures and requirements
governing the submission, review, and disposition of petitions
for declaratory orders determining the applicability of statutes,
rules, and orders within the jurisdiction of the Department.

R251-104-2.  Authority.
This rule is required by Title 63, Chapter 46b, the Utah

Administrative Procedures Act, and is enacted under the
authority of Section 63-46b-21.

R251-104-3.  Definitions.
"Applicability" means whether a statute, rule or order

should be applied to a given circumstance, and if so, how the
statute, rule or order should be applied.

"Declaratory order" means an administrative interpretation
or explanation of rights, status and other legal relations under a
statute, rule or order.

"Department" means Utah Department of Corrections.

R251-104-4.  Policy.
It is the policy of the Department that:
(1)  any interested person may petition the Department for

a declaratory order regarding statutes, orders, and rules which
pertain to the jurisdiction of the Department;

(2)  the Department shall provide forms, content and filing
instructions to any person wishing to submit a petition for a
declaratory order;

(3)  the Department shall not review a petition for a
declaratory order that is:

(a)  not within the jurisdiction of the agency;
(b)  irrelevant or immaterial; or
(c)  otherwise excluded by state or federal law;
(4)  the Department shall not review the petition if the

person requesting the declaratory order has participated in an
adjudicative proceeding concerning the same issue within 12
months of the date of the present request;

(5)  the petition shall be reviewed and a declaratory order
or progress report shall be issued by the Executive
Director/designee within 30 days of receipt of the request;

(6)  unless the petitioner and the Department agree in
writing to an extension, or if the Department has not issued a
declaratory order within 60 days after the receipt of the request
for the declaratory order, the petition is to be considered as
having been denied; and

(7)  a declaratory order issued pursuant to Section 63-46b-
21(6) has the same status and binding effect as any other order
issued in an adjudicative proceeding.

KEY:  corrections, right of petition, appellate procedures
1993 63-46b-21
Notice of Continuation August 1, 2001
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R251.  Corrections, Administration.
R251-702.  Inmate Communication: Telephones.
R251-702-1.  Authority and Purpose.

(1)  This rule is authorized by Section 64-13-10.
(2)  The purpose of this rule is to provide the policy,

procedures, and requirements for the use of and access to inmate
communication systems in the Department’s prison facilities.

R251-702-2.  Definitions.
(1)  "Collect" means a billing process which allows a call

to be billed to the receiver of a call.
(2)  "Department" means Utah Department of Corrections.
(3)  "Emergency" means a death or life-threatening illness

or accident of an immediate family member.
(4)  "Legal call" means calls made to the courts, attorneys

or other approved legal advisor.
(5)  "Members" means Utah Department of Corrections

employees.

R251-702-3.  Policy.
It is the policy of the Department that:
(1)  calls made on institutional telephones designated for

general inmate use may be intercepted, tape-recorded and
monitored;

(2)  members shall not monitor inmate legal calls;
(3)  inmates who intend to call an attorney shall notify

members in order to obtain access to a telephone that will not be
monitored;

(4)  legal calls should not exceed thirty minutes;
(5)  attorney/representatives desiring to speak with an

inmate client may leave a message, and the inmate may be
allowed to return the call using the legal access procedure
outlined;

(6)  inmates are not allowed to receive incoming calls; and
(7)  inmate calls shall be billed collect except in a case of

verifiable emergency.

KEY:  corrections, inmates, prisons
June 6, 1997 64-13-10
Notice of Continuation August 1, 2001
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R251.  Corrections, Administration.
R251-708.  Perimeter Patrol.
R251-708-1.  Authority and Purpose.

(1)  This rule is authorized under Section 64-13-10 and 64-
13-14.

(2)  The purpose of this rule is to provide the Department’s
policies and procedures for perimeter patrol of prison facilities.

R251-708-2.  Definitions.
"Contraband" means any material, substance or other item

not approved by the Department administration to be in the
possession of inmates.

"Perimeter patrols" means correctional officers assigned to
observe and maintain security around the boundary of the
prison.

"Prison" means Utah State Prison at Draper, Utah and
Central Utah Correctional Facility at Gunnison, Utah.

R251-708-3.  Policy.
(1)  The Department shall maintain perimeter patrols to:
(a)  provide security;
(b)  prevent escape;
(c)  restrict access to Prison property;
(d)  control visitor traffic;
(e)  provide escape pursuit when necessary;
(f)  maintain order; and
(g)  prevent introduction of contraband.
(2)  Perimeter patrols shall assist the facilitation of traffic

through the secure perimeter at various access points by
verifying the identity of persons at those points.

(3)  Perimeter patrols shall:
(a)  respond to all persons including hunters, walkers,

joggers, off-road vehicle riders, and other vehicles on prison
property or immediately adjacent areas;

(b)  investigate any suspicious person or circumstance; and
(c)  arrest or cite violators when required.
(4)  Perimeter patrols shall not allow non-prison personnel

to wait in vehicles in parking lots or other areas of prison
property.

(5)  Perimeter patrols shall investigate unoccupied vehicles
on or near the prison perimeter and may impound any vehicle
which appears to present a security risk to the prison.

KEY:  corrections, prisons, security measures
January 21, 1997 64-13-10
Notice of Continuation July 12, 2001 64-13-14
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R251.  Corrections, Administration.
R251-711.  Admission and Intake.
R251-711-1.  Authority and Purpose.

(1)  This rule is authorized under Section 64-13-10, 64-13-
14, and 64-13-15.

(2)  The purpose of this rule is to provide admission and
intake policies applying to individuals committed to the Utah
State Prison.

R251-711-2.  Policy.
It is the policy of the Department that:
(1)  persons committed to the Utah State Prison should be

received at the Draper facility during the hours of 0700-1730
Monday through Friday, if possible;

(2)  if it is not possible to deliver inmates to the Draper
facility during the normal receiving hours, or if exigent
circumstances are present, the Draper facility shall receive them
at any time;

(3)  for central and southern Utah commitments, male
inmates should be received at the Central Utah Correctional
facility during the hours of 0800-1700 Monday through Friday,
if possible;

(4)  if it is not possible to deliver male inmates to the
Central Utah Correctional facility during the normal receiving
hours, they may be taken to the Draper facility as described in
(1) and (2) above;

(5)  money and personal property shall be inventoried and
receipted by the receiving and transporting officers in the
presence of the inmate;

(6)  inmates may release property for personal pickup by a
relative or friend, or they may mail the property at their own
expense; and

(7)  if property has not been mailed out or picked up within
30 days, it shall be donated to a charitable organization.

KEY:  corrections, prisons
October 18, 1996 64-13-10
Notice of Continuation July 12, 2001 64-13-14

64-13-15
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R251.  Corrections, Administration.
R251-712.  Release.
R251-712-1.  Authority and Purpose.

(1)  This rule is authorized under Sections 64-13-7 and 64-
13-10.

(2)  The purpose of this rule is to provide the Department’s
policy regarding inmates leaving the institution on parole,
termination, expiration of sentence, or being released to a
detainer.

R251-712-2.  Definitions.
"Detainer" means a hold on an inmate by another

institution or jurisdiction who still has legal jurisdiction over the
inmate in order to regain custody once released from the Utah
State Prison.

R251-712-3.  Policy.
It is the policy of the Department that:
(1)  release transactions at the prison shall conform to

statutory and other legal requirements;
(2)  inmates leaving the prison, either on parole or to

another jurisdiction shall be verified as to eligibility for release
from the Utah State Prison;

(3)  the Board of Pardons and Parole is the releasing
authority for all inmates; and

(4)  if an inmate is to be released to a detainer, it shall be
the responsibility of the receiving agency to make arrangements
for housing and transportation.

KEY:  corrections, prisons
1994 64-13-7
Notice of Continuation July 12, 2001 64-13-10
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R277.  Education, Administration.
R277-451.  The State School Building Program.
R277-451-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "ADM" means Average Daily Membership of students.
C.  "Capital Outlay Foundation Program" means a program

that provides a minimum dollar generation guarantee, per ADM,
for every district willing to levy a tax of .0024 per dollar of
taxable value on real property.

D.  "Assessed valuation" means the assessed value of real
property certified by the State Tax Commission to the Board
each year.

E.  "Derived assessed valuation" means current collections
of tax levy (no prior year penalties or redemptions) divided by
the same year tax rates.

F.  "Foundation level" means the guaranteed pro-rated
amount per ADM to the extent of funds available distributed to
school districts by the Board.

G.  "Loan" means a transaction which takes money from a
Board account and places it in a school district account with the
full legal intention by a school district that it be repaid to the
account from which it was taken.

H.  "Accounts receivable" means any amount due the
Board from a school district for which payment has not been
received by the Board.

I. "Fiscal year (FY)" means the twelve month period from
July 1 through June 30 during which state funds are distributed.

J.  "Superintendent" means the State Superintendent of
Public Instruction.

K.  "USOE" means the Utah State Office of Education.

R277-451-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests general control and supervision of public
education in the Board, Sections 53A-19-101 through 105
which direct local school boards to develop budgets, provide for
appropriate plans to be filed with the Superintendent and
maintain reserves consistent with the law; Sections 53A-21-102
and 53A-21-104 which direct the Board to provide financial
assistance to school districts to meet critical school building and
debt service needs and provide standards toward that end, and
Section 53A-1-401(3) which permits the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to specify the eligibility
requirements and the procedures for distributing funds
appropriated for the capital outlay foundation program and for
providing short-term loans to districts for capital outlay projects
in school building construction and renovation.

R277-451-3.  Capital Outlay Foundation Program.
A.  A district may receive state school building funds under

the capital outlay foundation program established in Section
53A-21-102(1) if the amount raised by levying a tax rate of
.0024 does not generate revenues above the foundation level
established per ADM when the legislative appropriation is
entered into the formula.

B.  To qualify for capital outlay foundation funds, a school
district shall levy a property tax rate up to 0.002400 designated
specifically for capital outlay and debt service:

(1)  school districts levying less than the full 0.002400 tax
rate for capital outlay and debt service shall receive proportional
funding under the capital foundation program based upon the
percentage of the 0.002400 tax rate levied by the district;

(2)  the amount of capital foundation funds to which a
school district would otherwise be entitled under the Capital
Outlay Foundation program may not be reduced as a
consequence of changes in the certified tax rate under Section
59-2-924 due to changes in property valuation for a period of
two tax years from the effective date of any such change in the
certified tax rate.

C.  The USOE shall support the foundation program to
assist the qualifying district in reaching the foundation level.

R277-451-4.  Capital Outlay Loan Program.
A.  A district may receive capital outlay loan program

funds under Section 53A-21-102 which establishes a capital
outlay loan program to provide short-term help to districts, for
a period not to exceed five years, for school building
construction and renovation.

B.  To be a priority qualifier for the capital outlay loan
program, a district shall meet all of the following requirements:

(1)  demonstrate an ability and commitment as
demonstrated by a local board vote to set the levy at the rate
needed to repay the loan within the time period prescribed by
the loan agreement; and

(2)  levy a tax rate for capital outlay and debt service above
the state average; and

(3)  demonstrate a district need that is better met through
the loan fund than through more traditional means for providing
school building construction or renovation or both.

C.  If a district does not meet the criteria for a priority
qualifier and the needs of the priority qualifiers are met, the loan
application of districts not meeting this criterion may be
considered, if the district commits to levying at or above the
state average for the next tax year.  In the case of a natural
disaster or other emergency, this requirement may be waived by
the Superintendent.

D.  A district applying for a short term loan under this rule
shall make a formal application which includes:

(1)  the emergency condition or the condition that exists
that would be better met through the loan fund rather than
through more traditional means for providing school building
construction or renovation or both;

(2)  the amount of loan sought;
(3)  the proposed repayment schedule, not to exceed five

years;
(4)  the history of the last five years of loans or special

supplementary funds received by the district from the USOE;
(5)  minutes of the local board meeting recording the

affirmative vote to levy the needed tax; and
(6)  a signed agreement that if the district should default on

a loan payment, the Superintendent may deduct the loan
payment and added interest from the calculated per district state
distribution after 90 days.

E.  The loan request and repayment conditions shall be
approved by the Superintendent or his designee.

KEY:  educational facilities, education finance
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R277.  Education, Administration.
R277-470.  Distribution of Funds for Charter Schools.
R277-470-1.  Definitions.

A.  "ADM" means average daily membership.
B.  "Board" means the Utah State Board of Education.
C.  "Charter schools" means schools approved by local

boards of education under Section 53A-1a-515 and this rule or
by the Board under Section 53A-1a-505.

D.  "On-going funds" means funds that are appropriated
annually with the expectation that the funds will continue to be
appropriated annually.

E.  "One-time funds" means funds that are appropriated
with the expectation that they may not be appropriated in
subsequent years.

F.  "USOE" means the Utah State Office of Education.
G.  "Weighted Pupil Unit (WPU)" means the unit of

measure that is computed in accordance with the Minimum
School Program Act for the purpose of distributing revenue on
a uniform basis for each pupil.

R277-470-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution, Article

X, Section 3 which vests general control and supervision over
public education in the Board, Section 53A-1a-513(1)(b)(i)
which directs the Board to adopt rules to provide a funding
formula to pay school districts for charter school students,
Section 53A-1a-513(2)(a) which directs the Board to adopt rules
relating to the transportation of students to and from charter
schools, Section 53A-1a-502 which directs the Board to provide
a timeline allowing prospective charter schools to seek
sponsorship first from local boards and then from the Board, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to establish procedures for
authorizing and funding charter schools, to establish a timeline
for the application process, and to establish a timeline for
remedying charter school deficiencies and remediation
procedures.

R277-470-3.  Charter School Approval Timeline.
A.  Applicants desiring to be recognized as charter schools

under Section 53A-1a-502 et seq. shall first apply to the local
school board in which the charter school will be located for
approval.

B.  For the 2001-2002 school year, prospective charter
schools shall apply in writing to the local school board before
July 1.

C.  Upon receiving a completed application from a
prospective charter school, a local board shall have 45 calendar
days to provide written acceptance or rejection of the charter
school application.  A prospective charter school may submit a
revised application consistent with Section 53A-1a-515(5)(b)
and (c).

D.  If a local board rejects a prospective charter school, the
prospective charter school may make written application to the
Board between July 1 and August 15.

E.  The Board shall accept or reject the charter school
application in writing as soon as possible after receipt of the
application, but no later than September 15.

F.  Local boards and the Board may take additional time to
work with a prospective charter school to help the school meet
outlined criteria and allow the school to begin operating in the
2001-2002 or 2002-2003 school year.

G.  The timeline for prospective charter schools for the
2002-2003 school year shall vary from the 2001-2002 timelines
as follows:

(1)  Prospective charter schools may submit applications to
a local board until April 1, 2002.

(2)  A local board shall have 45 calendar days to provide
written acceptance or rejection.

(3)  If rejected, prospective charter schools may apply to
the Board before May 15.

(4)  The Board shall respond as soon as possible but no
later than July 15.

R277-470-4.  Funding Through WPUs.
A.  State funding for Board sponsored charter school

students shall be paid by the USOE to charter schools directly.
B.  School districts shall distribute to local board

sponsored charter schools, upon request and verification of data,
the WPU and other state funds for each eligible charter school
student.

R277-470-5.  Federal Funds.
If the school district receives funding and the charter

school provides requisite services, then the charter school shall
receive proportional funds for eligible students, upon
application to the district, for the following programs:

(1)  Individuals with Disabilities Act (students with IEP’s
only);

(2)  Title I - Basic Grant (free and reduced lunch eligible
students);

(3)  Title II - Professional Development (total students and
disadvantaged students);

(4)  Impact Aid (students who qualify);
(5)  Title VI (total number of students);
(6)  Safe and Drug Free Schools (students who qualify);
(7)  Bilingual Education - Subpart I (based on the number

of students receiving services);
(8)  School Dropout Demonstration Act; and
(9)  Goals 2000.

R277-470-6.  Start Up Funds.
The Board may allocate start-up funds to eligible charter

schools from monies appropriated by the Legislature or received
from the federal government for that purpose.

R277-470-7.  Residency for Funding Purposes.
A.  For purposes of state and federal funding, a charter

school student is considered a resident of the district in which
the charter school is located if the school was chartered by a
local board.  Schools chartered by the Board shall receive WPU
funds directly from the Board.

B.  The local per student portion is allocated as follows:
(1)  For students who are residents of the district and attend

schools chartered by the district, the district shall pay the local
per student portion to the school.

(2)  For students who are NOT residents of the district and
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attend a district-chartered school, the student’s resident district
shall pay 1/2 of the local per student portion; the state shall pay
the remaining 1/2 of the local district per student portion to the
charter school.

(3)  For students who enroll in Board-chartered schools, the
student’s resident district shall pay 1/2 of the local per student
portion to the charter school; the state shall pay the remaining
1/2 of the local per student portion directly to the charter school.

(4)  Funds shall be paid by the Board to supplement the
local per student portion to both district-chartered and Board-
chartered schools to the extent of funds available.

R277-470-8.  Ongoing Funds.
A.  Ongoing funds shall be distributed to charter schools

based on data submitted by the charter schools.  Data shall
include names of students, addresses, resident districts, grades,
birth dates, immunization data, and special program
applications, as necessary.  The Board shall distribute these
funds consistent with distribution policies to school districts.

B.  Distributions for September and October shall be made
to charter schools based on data submitted to the Board five
school days after the beginning of the school year, as determined
by the approved charter.  If school begins later than September,
the distribution for the first two months will be based on data
submitted for the first five days of school.

C.  Charter schools that provide verification of appropriate
professional staff as defined under Section 53A-1a-512(3) by
November 14 shall receive designated professional staff
funding.

D.  The remaining distributions shall be made based on
enrollment data as of the charter school’s first school day of the
preceding month.

E.  Charter schools shall receive their annual entitlement in
12  payments.

F.  Monthly payments shall be adjusted entitling the charter
school to the appropriate percentage of its eligible funding for
the school year, based on projected ADM for the year.

G.  Necessary final calculations and adjustments shall be
made by June 30 of each year.

R277-470-9.  Funding for Transportation.
A.  Charter schools are not eligible for to-and-from school

transportation funds.
B.  A charter school transporting students is subject to Utah

law under Section 41-6-115.
C.  A school district may provide transportation for charter

school students on a space-available basis on approved routes.
(1)  Districts may not incur increased costs or displace

eligible students to transport charter school students.
(2)  A charter school student shall board and leave the bus

only at existing designated stops on approved bus routes or at
identified destination schools.

(3)  A charter school student shall board and leave the bus
at the same stop each day.

R277-470-10.  Remediation Procedures and Timelines.
A.  The local board or the Board under which a school is

chartered shall review a school’s compliance with its charter and
applicable state law and district policies.

B.  Following the review process, the chartering board
shall:

(1)  provide written notice within 20 school days of the
review to the charter school of operational inconsistencies with
the school’s charter or of evidence of noncompliance with state
law, rules or district policies.

(2)  allow the charter school 20 school days following
notice of inconsistencies or violations to present documentation
of an action plan to remedy the identified inconsistencies or
violations.

C.  If the same problem is identified in a second review, the
school shall be notified that unless evidence of compliance is
presented within 10 school days, the school shall be placed on
probation until the next scheduled review.

D.  If the problem exists at the next review, the charter
school shall receive written notification that its charter will not
be renewed for the next semester or school year, whichever is
possible considering the need to reassign students and
employees.

E.  The chartering board shall provide whatever resources
or assistance are possible to assist the charter school in
remedying deficiencies and successfully serving students.

KEY:  education, charter schools*
August 1, 2001 Art X, Sec 3
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R277.  Education, Administration.
R277-478.  Block Grant Funding.
R277-478-1.  Definitions.

A.  "Adult basic education" means a program funded
through the state using state and federal funds to provide
instruction for adults whose inability to compute or speak, read,
or write the English language below the ninth grade level
substantially impairs their ability to find or retain employment
commensurate with their real ability.

B.  "Alternative Language Services (ALS)" means
researched-based, instructional programs that are compatible
with the Board’s PRINCIPLES OF EQUITY FOR UTAH’S
PUBLIC SCHOOLS and that meet the needs of children
speaking a language other than English in the public school
system.  Programs shall be designed to enable students to
achieve competence in English and to meet school grade-
promotion and graduation requirements as determined by the
Board and school districts.

C.  "Alternative Middle School Program" means an
educational placement outside of the traditional school setting
for students ages 11-15 that integrates middle school
characteristics outlined in Section 53A-11-909(5).

D.  "Block grant funding formula" means a plan for the
distribution of funds to school districts based upon a district’s
total WPUs in K-12, and the necessarily existent small schools
portion of the Minimum School Basic program.

E.  "Board" means the Utah State Board of Education.
F.  "Character education" means any program or activity

integrated into the Core Curriculum which is designed to teach
students principles of character that will help them avoid high
risk behaviors and learn to function as caring, productive
citizens in society.

G.  "Educational Technology Initiative" means a program
as outlined in Section 53A-1-701.

H.  "Experimental and Developmental Program" means a
program that is in the testing, research or expansion stage that
demonstrates the potential to improve education.

I.  "Fiscal Year (FY)" means the twelve month period from
July 1 through June 30 during which state funds are distributed.

J.  "Highly Impacted Schools" means schools with
identified risk-factors for student success including: high student
mobility, high percentage of students eligible for free school
lunch, high percentage of ethnically diverse students, high
percentage of student with limited English proficiency, and large
percentage of students from single parent families.

K.  "Homeless student" means a student who meets the
federal definition of homeless for purpose of funding under the
McKinney Act, 42 USCA, Sections 11431 through 11434.

L.  "Incentives for Excellence" is a program providing for
programs, practices, learning materials, and equipment which
have direct impact upon the instruction of students and which
result in increased student performance in the Core Curriculum.

M.  "Math, Engineering, Science Achievement program
(MESA)" means a course or courses offered during the regular
school day or a club held after school that involves identified
students and addresses identified district objectives with
designated minority and female students.

N.  "Professional development" means activities approved
under R277-501 for the purpose of satisfying requirements of

Section 53A-6-104 for educator license renewal.
O.  "Request for proposal (RFP)" means a competitive

application process used to identify programs that best meet
requirements established by the Board.

P.  "USOE" means the Utah State Office of Education.

R277-478-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution, Article

X, Section 3, which vests general control and supervision of
public education in the Board, and Section 53A-1-401(3) which
permits the Board to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to establish criteria and
procedures for distributing discretionary block grant funds and
to provide for appropriate monitoring, reporting, and
accountability.

R277-478-3.  Local Discretionary Block Grant Programs.
A.  Districts may allocate any amount received for

programs within this block to other programs within this block.
B.  Districts shall adhere to identified law, rules or criteria

for all programs for which the local board of education chooses
to expend block grant funds.

C.  Programs for which local discretionary block grant
funds may be spent include:

(1)  Truancy Intervention and Prevention as defined and
outlined in R277-607;

(2)  Character Education as defined and outlined in Section
53A-13-101(4) and R277-465.  Additionally, monies shall be
used to provide inservice training to teachers on the use and
teaching of character education materials and to acquaint
teachers with the requirements in the Utah Constitution and
state statutes to teach qualities of character.

(3)  Alternative Middle School programs as defined and
outlined in Section 53A-11-909;

(4)  Unrestricted Local Program - monies may be used for
the following:

(a)  maintenance and operation costs;
(b)  capital outlay and debt service; or
(c)  a combination of maintenance and operation costs and

capital outlay and debt service.
(d)  Expenditures shall meet criteria and accountability

standards consistent with the purposes of this rule and
(e)  be reported to the Board in annual budget and financial

reports.
(5)  Incentives for Excellence
(a)  A school district shall use its allocation to promote a

strong partnership between public education and private
enterprise, to seek additional financial support from the business
community, and to enhance its educational excellence; and

(b)  School districts are encouraged under this program to
develop projects that rely on matching private and public
monies to promote educational excellence.

(6)  Educational Technology Initiative as defined and
outlined by Sections 53A-1-701 through 707;

(a)  Monies may be used to maintain existing programs and
for inservice programs required to implement the technology;
and

(b)  Each school district shall develop a comprehensive
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inservice plan and report expenditures for teacher training to the
USOE.

(7)  School Nurses as defined and outlined by Section 53A-
11-204;

(8)  Experimental and Developmental Programs as defined
and outlined by Sections 53A-15-103, 53A-17a-132 and R277-
416;

(9)  Reading Initiative as defined and outlined in Section
53A-1-606.5;

(10)  Local discretionary program; expenditures shall:
(a)  meet criteria and accountability standards consistent

with the purposes of this rule.
(b)  be reported to the Board in annual budget and financial

reports.

R277-478-4.  Special Populations Block Grant Programs.
A.  Except for programs for which funds are awarded

through the RFP process, districts may allocate any amount
received for Special Population Programs to other programs
within the Special Population Programs’ category.  Funds may
also be used to supplement RFP programs.

B.  Districts shall adhere to identified law, rules or criteria
for all programs for which the local board of education chooses
to expend Special Population Program funding.

C.  RFP programs include:
(1)  FACT (Families, Agencies, and Communities

Together);
(2)  Gang Prevention and Intervention;
(3)  Youth-in-custody - a district shall serve all populations

identified in the law; and
(4)  MESA (Math, Engineering, and Science

Achievement).
D.  Non-RFP programs include:
(1)  Alternative language Services as defined and outlined

in R277-716;
(2)  Highly Impacted Schools as defined and outlined in

Section 53A-15-701 and R277-464;
(3)  Adult Education as defined and outlined in Sections

53A-15-401, 53A-17a-119 and R277-733;
(4)  Regular At-risk as defined and outlined in Section

53A-17a-121 and R277-760;
(5)  Homeless and Minority as defined and outlined in

Section 53A-17a-121(4) and R277-616;
(6)  Accelerated Learning programs (including Gifted and

Talented, Advanced Placement, and Concurrent Enrollment) as
defined and outlined in Section 53A-17a-120, R277-711, R277-
712 and R277-713; and

(7)  Pregnancy prevention - upon submission of a program
consistent with Sections 53A-13-101, 76-7-321 through 325,
R277-752 and this rule.

R277-478-5.  Professional Development and Career Ladders.
A.  The Board shall distribute funds for teacher

professional development programs and teacher career ladders
to school districts.

B.  Career ladder programs shall be funded under and
consistent with:

(1)  Sections 53A-9-101 through 105,
(2)  Section 53A-17a-124, and

(3)  R277-526.
C.  $10,000,000 of the professional development

appropriation shall be distributed to school districts for teacher
professional development days beyond the regular school year.

(1)  For purposes of this appropriation, each district shall
add two days designated for professional development to its
annual calendar beginning with the 2001-2002 school year.

(2)  Professional development days shall be scheduled by
the district and approved by the local board of education.

(3)  Funding for professional development days shall be
used to implement and train educators for the Utah Performance
Assessment System for Students consistent with Section 53A-3-
701(5)(a)(i).

(4)  Districts/schools are encouraged to use existing
professional development models that are based on research and
best practice to provide training for educators.

(5)  Districts/schools are encouraged to work with other
districts or schools that have common characteristics and goals
to maximize resources and funding where possible.

(6)  The funds received by a district from this appropriation
shall be used to pay classroom teachers for the two additional
days and may include other licensed employees as identified by
the district.

R277-478-6.  Hold Harmless Funds.
Districts shall spend hold harmless funds received under

Section 53A-17a-131.16 for local discretionary block programs
or consistent with professional development criteria.

KEY:  educational expenditures, block grant funding*
August 1, 2001 Art X Sec 3

53A-1-401(3)
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R277.  Education Administration.
R277-479.  Expenditure of Appropriation for District
Services.
R277-479-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "District Services" means the following programs:

Regional Service Centers, Contingency Fund, Reading
Improvement Scholarship Program, and Board Staff
Development Funding.

C.  "Regional Service Centers" means the four area centers
designated to serve school districts in cooperative projects such
as purchasing, media services, in-service, and special education.
These centers service small and rural districts or both in the
northeast, southeast, southwest, and central areas of Utah.

D.  "USOE" means the Utah State Office of Education.

R277-479-2.  Authority and Purpose.
A.  This rule is authorized by Article X, Section 3 of the

Utah Constitution, which places general control and supervision
of the public schools under the Board, Section 53A-1-402(1)(f)
which directs the Board to adopt rules regarding the minimum
school program, and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify the amount of
funds to be spent by the USOE for the programs designated as
District Services.

R277-479-3.  Regional Service Centers.
A.  The USOE shall designate a sum from the amount

appropriated for District Services for the Regional Service
Centers.

B.  Each Regional Service Center shall receive an equal
amount of the total funds allocated by the USOE.

C.  Funds shall be distributed to an agent district
designated by each Regional Service Center.

D.  Regional Service Centers shall follow accounting and
reporting procedures established by the Board.

R277-479-4.  Contingency Fund.
A.  The USOE shall designate a sum from the amount

appropriated for District Services as a contingency fund for any
or all of the following:

(1)  to stabilize the value of the weighted pupil unit;
(2)  to maintain program levels in districts that may

experience unanticipated and unforeseen losses of students;
(3)  to equalize programs in districts where a strict

application of the law provides inequity;
(4)  to pay the added costs when Utah students attend

school out of state;
(5)  to assist in the operation of the laboratory school at

Utah State University, through the allocation of monies for a
teacher career ladder program at the school; or

(6)  other uses as approved by the Board.

R277-479-5.  Reading Improvement Scholarship Program.
The USOE shall designate a sum from the amount

appropriated for District Services to implement the Reading
Improvement Scholarship Program as outlined in R277-476,
Incentives for Elementary Reading Program.

R277-479-6.  Staff Development.
A.  The USOE shall designate a sum from the amount

appropriated for District Services for Staff Development for
school teachers, including instruction in methods which
incorporate the Core Curriculum, with emphasis on language
arts/reading, mathematics, science, and other areas, the use of
technology as an instructional tool, and the development of
teacher skills in the use of new assessment tools that
demonstrate student competency.

B.  The office shall use the appropriation to improve access
to schooling for all students by training teachers to provide a
personalized education plan to meet the needs of each child.

KEY:  educational expenditures, school district services*
August 1, 2001 Art X Sec 3

53A-1-402(1)(f)
53A-1-401(3)
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R277.  Education, Administration.
R277-526.  Career Ladders in Education.
R277-526-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Career Ladder plan" means a compensation system

developed by a school district, with cooperation from parents,
educators, and school administrators of the district, which is
designed to require, recognize and reward quality performance
of educators.  A Career Ladder plan may also further
professional development for licensed educators.

C.  "Career Ladder Levels" means a component of a Career
Ladder consisting of multiple levels to which an educator is
assigned.  Assignment, compensation, and progress within the
system are dependent upon individual qualifications.

D.  "Career Ladder committee" means a group of citizens,
parents, educators and administrators designated by a local
board.

E.  "Educator" means a licensed person who is paid on the
teachers’ salary schedule and whose primary function is to
provide instructional or counseling services to students in the
public schools.

F.  "Educator Evaluation System" means a procedure
developed by a school district, with cooperation from parents,
educators, and school administrators of the district, which
provides a reasonably fair, consistent, and objective evaluation
of educator performance.

G.  "Educator Performance" means the functional ability of
an educator as determined by instructional competency, teaching
effectiveness, or student progress.

H.  "Extended Contract Days" means an element of a
Career Ladder which provides for additional paid, non-teaching
days beyond the regular school year.

I.  "Individual Extended Contract" means the extension of
an individual contract of an educator.

J.  "Job Enlargement/Extra Pay for Extra Work" means an
element of a career ladder which provides additional
compensation to individual educators or teams of educators for
instruction and curriculum-related responsibilities which are in
addition to regular duties and address district or building goals.

K.  "LEAs" means local education agencies, Utah Schools
for the Deaf and the Blind, Edith Bowen Laboratory School and
Applied Technology Centers.

L.  "Line of Evidence" means data used to verify educator
performance.  This may include peer reviews, student progress
data, parent or student survey results, administrator evaluation,
or other verification of performance.

M.  "Performance Bonus" means a component of a career
ladder which provides compensation to educators who, through
a formal evaluation process, are judged to be outstanding in
regular classroom performance.

N.  "USOE" means the Utah State Office of Education.
O.  "Per diem" means payment for food and lodging as

determined by the current district rate.
P.  "Daily stipend" means the educator’s rate of pay as

determined by the individual’s per hour or per day salary
schedule or a flat rate not to exceed the state maximum of
$250.00 per day.

Q.  "Eligible teacher trainer" means a licensed Utah
educator designated to provide training, mentoring or services

to other school district employees using Career Ladder funds.
R.  "Costs for eligible teacher trainers" means per diem and

daily stipends.
S.  "Induction program" means a program of guidance and

evaluation for teachers during their provisional employment.
T.  "Mentor" means a licensed teacher, trained to guide a

new teacher during her probationary teaching period.

R277-526-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X Section 3 which vests general control and supervision of the
public schools in the Board, Section 53A-1-401(3) which allows
the Board to adopt rules in accordance with its responsibilities,
and Section 53A-9-102(1) which directs the Board to adopt
policies and guidelines about the Career Ladder program.

B.  This rule defines standards and procedures by which
school districts may receive funds administered by the Board for
Career Ladders.  Career Ladder programs shall increase student
performance by:  (1)  enhancing teacher job performance; (2)
identifying and rewarding excellent classroom instruction; (3)
enriching the learning climate, and; (4)  restructuring the
instructional process to enhance the organizational effectiveness
at the school and district levels.

R277-526-3.  Plan Approval, Application, and Modification.
A.  The Board shall grant final approval for funding to

Career Ladder plans which meet all Board and statutory
standards.

B.  The State Superintendent of Public Instruction, or a
designee, shall develop forms and procedures, and establish
deadlines for administration of the Career Ladder Program.  The
Superintendent may, upon written request, waive deadlines for
reasons consistent with law or the express purpose of this rule.

C.  Funds may be used to pay the actual cost of substitutes
for educators released to perform necessary Career Ladder tasks
specified in the approved Career Ladder plan.

D.  Any modification of a Board-approved Career Ladder
plan shall be approved in writing by the Career Ladder
committee, the local board, and the Board.

R277-526-4.  Career Ladder Committee.
A.  Under the direction of the local board of education,

each district shall establish a Career Ladder committee.
B.  A district shall establish a plan for selecting Career

Ladder committee members and shall set terms of service for
members.

C.  The committee shall develop, implement, and evaluate
the district’s Career Ladder plan.

D.  The Career Ladder plan shall include provisions for
communication between the Career Ladder committee and
educators, administrators, parents, and others.

E.  Applications for Career Ladder funds shall include
documentation that the plan was developed with cooperative
action among citizens, educators, school administrators, and the
local board.

R277-526-5.  Career Ladder Plan Components.
A.  A Career Ladder plan may provide for performance

bonuses.  If an LEA chooses to use Career Ladder money for
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performance bonuses for teachers, the school district shall have
or develop a plan that describes qualification procedures and
includes a remuneration schedule.  Plans may provide for teams
of educators to earn performance bonuses based on qualitative
and quantitative assessment of student progress.

B.  Each plan shall present a Career Ladder level system
with multiple levels beyond the basic license.  The plan shall
include nomenclature, criteria for placement, job descriptions,
and a remuneration schedule for Career Ladder levels.

(1)  Advancement on Ladder levels is contingent upon
effective teaching performance.

(2)  Each plan shall describe how teaching performance
shall be measured and how student progress shall be evaluated.

C.  A plan may include funds for Job Enlargement/Extra
Pay for Extra Work.  If this segment is included in the Career
Ladder plan, the plan shall describe the procedures and
application process for assigning appropriate responsibilities.
Job enlargement positions shall be related to the Core
Curriculum and shall not be solely administrative or
extracurricular in nature.

D.  The plan may include funds for extended non-teaching
days for all eligible educators for instruction and curriculum
related responsibilities which address district or school goals.

E.  A district Career Ladder plan may designate funds for
in-service to include per diem expenses, daily stipends and costs
for eligible consultants and teacher trainers.

F.  Plans may include a program of guidance and
evaluation for teachers during their provisional employment
periods.  If a district chooses to include a teacher induction
component, the plan may include provisions for training,
mentoring, monitoring and evaluating provisional teacher
effectiveness and for assessing student progress.

R277-526-6.  Career Ladder Educator Evaluation System.
A.  Each district shall use an educator evaluation system to

evaluate its educators for placement, participation, and
advancement on the Career Ladder.  The educator evaluation
system shall be consistent with Section 53A-10-101 through 111
which requires the participation by classroom teachers and
administrators in development of the evaluation program at the
district level.

B.  A written description of the system shall be available to
educators and the school community.

R277-526-7.  Career Ladder Plan Evaluation.
A.  A Career Ladder plan shall be reviewed and evaluated

annually.
B.  Annual evaluations shall include documentation, shall

account for funds expended, shall describe progress toward
identified Career Ladder goals and shall be sent to the State
Superintendent.

C.  Career Ladder plans shall be revised, as necessary, to
reflect changes in legislation.

R277-526-8.  Reports.
A.  The Board shall require an annual report from each

participating district due on June 30 of each year.
B.  The report shall include the Career Ladder plan

evaluation for the current school year ending June 30, a plan for

the upcoming year and other information requested by the State
Superintendent.

R277-526-9.  Negotiations.
A.  Neither the Career Ladder appropriation to a school

district nor the Board’s Career Ladder standards are subject to
negotiations between a local board and its employees.

B. District negotiations concerning Career Ladders shall be
limited to and consistent with 53A-17a-124(2)(c).

KEY:  education, faculty, professional competency
August 1, 2001 Art X Sec 3
Notice of Continuation October 20, 1997 53A-1-401(3)

53A-9-102(1)
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R277.  Education, Administration.
R277-717.  Math, Engineering, Science Achievement
(MESA).
R277-717-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Designated Minority Students" means African

American students, Asian students, Native American/Alaskan
students, Hispanic/Latino students, or Pacific Islander students.

C.  "District or School Plan" means a plan outlined in
writing, including budget and evaluation components developed
by each school district receiving MESA funding or, if so
determined by the district, by each recipient school.

D.  "Math, Engineering, Science Achievement (MESA)"
program means a course or courses offered during the regular
school day or a club held after school that involves identified
students and addresses identified district objectives with
designated minority and female students.

E.  "MESA Public Education Committee" means a
committee composed of the MESA coordinators in school
districts that received MESA funds in the previous fiscal year.

F.  "USOE" means the Utah State Office of Education.

R277-717-2.  Authority and Purpose.
A.  This rule is authorized Utah Constitution, Article X,

Section 3, which vests general control and supervision of public
education in the Board, Section 53A-4-202 which assigns to the
Board the responsibility for developing standards and
administering funds for a program promoting educational
excellence, Section 53A-1-401(3) which permits the Board to
adopt rules in accordance with its responsibilities, and Section
53A-17a-121 which appropriates funding for programs for at
risk youth.

B.  This rule establishes standards and procedures to direct
recipient districts or schools to develop plans to encourage the
participation of underrepresented minority and female students
who traditionally have participated in math, engineering, and
science classes disproportionately to white males.

R277-717-3.  Plan Criteria.
A.  District or school plans shall identify objectives and

activities to address MESA objectives.
B.  The objectives of the MESA organization are:
(1)  to increase the number of minority and female students

who pursue course work in mathematics, engineering, and
science areas;

(2)  to provide a program that will motivate students to take
better advantage of existing educational opportunities;

(3)  to increase graduation rates of underrepresented
students from high school;

(4)  to strengthen the self-image of minority and female
students relating to their success in mathematics and science
courses, and to enable them to become successful role models
for other students;

(5)  to provide students the opportunity to relate and
associate with successful role models; and

(6)  to coordinate the efforts of public schools, colleges and
universities, the USOE, industries, professional and community
groups, and others in the development and maintenance of
academic support programs to increase the participation of

minority and female students in the fields of mathematics and
science.

C.  Courses shall include secondary courses that place
target students on a college preparation track for post high
school opportunities in mathematics and science.

D.  Examples of MESA activities include:
(1)  regularly scheduled after-school meetings with

advisors to hear guest presenters;
(2)  tutoring sessions, including study aids;
(3)  field trips;
(4)  hands-on activities designed to introduce students to

career possibilities, curriculum options or additional courses of
study;

(5)  career opportunities;
(6)  community service designed to address school interest

and attendance issues as well as to introduce minority and
female students to math, science, engineering-related
businesses/activities and opportunities for high school and the
future; and

(7)  internships or work experiences in identified areas
which may be encouraged by student stipends or academic
credit or both.

E.  A MESA plan shall include an assessment or evaluation
component which:

(1)  may be funded and conducted by an outside evaluator.
(2)  may be conducted internally.
(3)  may request assistance from the USOE.
(4)  shall include:
(a)  an accounting for funds spent consistent with

objectives identified in the plan;
(b)  a program narrative; and
(c)  specific numbers or examples of increased participation

or success in math, science, engineering courses/activities by
minority and female students.

R277-717-4.  Budget.
A.  Budget items shall be tied to objectives.
B.  The budget may include payments to compensate

schools for school fees directly related to successful
participation by minority or female students in identified MESA
courses or activities.

C.  Districts or schools are encouraged to consider
additional course alternatives for identified students including:

(1)  ATC classes;
(2)  community school classes;
(3)  concurrent enrollment;
(4)  advanced placement courses.

R277-717-5.  Plan Applications.
A.  Plan applications shall be submitted annually by school

districts.
B.  Plan applications shall be submitted to the USOE

onforms provided by the USOE and consistent with USOE
timelines.

C.  State funding may require matching funding from local
or federal sources.  Applications may require identification of
matching funds.

D.  Districts shall submit applications consistent with this
rule and compete for existing funds.  Final funding decisions
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shall be made by the MESA Public Education Committee.

R277-717-6.  Miscellaneous.
A.  Continued funding shall be determined by USOE

review of program evaluations.
B.  Continued funding shall consider the persistence and

regularity of efforts in conjunction with increased numbers of
successful students in identified courses and activities.

C.  MESA courses and activities shall be open to interested
participants of both genders and all ethnicities.  Continued or
increased funding shall be based on successful participation of
identified minority and female students.

D.  Development of a MESA plan or resulting programs are
appropriate career ladder projects under R277-526.  District
career ladder funding could be counted as matching local
funding.

KEY:  minority education, mathematics, engineering, science
August 1, 2001 Art X Sec 3

53A-1-401(3)
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R307.  Environmental Quality, Air Quality.
R307-101.  General Requirements.
R307-101-1.  Foreword.

Chapter 19-2 and the rules adopted by the Air Quality
Board constitute the basis for control of air pollution sources in
the state.  These rules apply and will be enforced throughout the
state, and are recommended for adoption in local jurisdictions
where environmental specialists are available to cooperate in
implementing rule requirements.

National Ambient Air Quality Standards (NAAQS),
National Standards of Performance for New Stationary Sources
(NSPS), National Prevention of Significant Deterioration of Air
Quality (PSD) standards, and the National Emission Standards
for Hazardous Air Pollutants (NESHAPS) apply throughout the
nation and are legally enforceable in Utah.

R307-101-2.  Definitions.
Except where specified in individual rules, definitions in

R307-101-2 are applicable to all rules adopted by the Air
Quality Board.

"Actual Area of Nonattainment" means an area which is
shown by monitored data or modeling actually to exceed the
National Ambient Air Quality Standards (Boundaries are
established in the Utah State Implementation Plan).

"Actual Emissions" means the actual rate of emissions of
a pollutant from an emissions unit determined as follows:

(1)  In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit
actually emitted the pollutant during a two-year period which
precedes the particular date and which is representative of
normal source operations.  The Executive Secretary shall allow
the use of a different time period upon a determination that it is
more representative of normal source operation.  Actual
emissions shall be calculated using the unit’s actual operating
hours, production rates, and types of materials processed, stored,
or combusted during the selected time period.

(2)  The Executive Secretary may presume that source-
specific allowable emissions for the unit are equivalent to the
actual emissions of the unit.

(3)  For any emission unit, other than an electric utility
steam generating unit specified in (4), which has not begun
normal operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

(4)  For an electric utility steam generating unit (other than
a new unit or the replacement of an existing unit) actual
emissions of the unit following the physical or operational
change shall equal the representative actual annual emissions of
the unit, provided the source owner or operator maintains and
submits to the executive secretary, on an annual basis for a
period of 5 years from the date the unit resumes regular
operation, information demonstrating that the physical or
operational change did not result in an emissions increase.  A
longer period, not to exceed 10 years, may be required by the
executive secretary if the executive secretary determines such a
period to be more representative of normal source post-change
operations.

"Acute Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - ceiling (TLV-C) has been adopted by the American

Conference of Governmental Industrial Hygienists in its
"Threshold Limit Values for Chemical Substances and Physical
Agents and Biological Exposure Indices, pages 15 - 72 (2000)."

"Air Contaminant" means any particulate matter or any gas,
vapor, suspended solid or any combination of them, excluding
steam and water vapors (Section 19-2-102(1)).

"Air Contaminant Source" means any and all sources of
emission of air contaminants whether privately or publicly
owned or operated (Section 19-2-102(2)).

"Air Pollution" means the presence in the ambient air of
one or more air contaminants in such quantities and duration
and under conditions and circumstances, as is or tends to be
injurious to human health or welfare, animal or plant life, or
property, or would unreasonably interfere with the enjoyment of
life or use of property as determined by the standards, rules and
regulations adopted by the Air Quality Board (Section 19-2-
104).

"Air Quality Related Values" means, as used in analyses
under R307-401-4(1), Public Notice, those special attributes of
a Class I area, assigned by a federal Land Manager, that are
adversely affected by air quality.

"Allowable Emissions" means the emission rate of a source
calculated using the maximum rated capacity of the source
(unless the source is subject to enforceable limits which restrict
the operating rate, or hours of operation, or both) and the
emission limitation established pursuant to R307-401-6.

"Ambient Air" means the surrounding or outside air
(Section 19-2-102(4)).

"Appropriate Authority" means the governing body of any
city, town or county.

"Asphalt or Asphalt Cement" means the dark brown to
black cementitious material (solid, semisolid, or liquid in
consistency) of which the main constituents are bitumens which
occur naturally or as a residue of petroleum refining.

"Atmosphere" means the air that envelops or surrounds the
earth and includes all space outside of buildings, stacks or
exterior ducts.

"Authorized Local Authority" means a city, county, city-
county or district health department; a city, county or
combination fire department; or other local agency duly
designated by appropriate authority, with approval of the state
Department of Health; and other lawfully adopted ordinances,
codes or regulations not in conflict therewith.

"Baseline Date":
(1)  Major source baseline date means:
(a)  In the case of particulate matter and sulfur dioxide,

January 6, 1975, and
(b)  In the case of nitrogen dioxide, February 8, 1988.
(2)  Minor source baseline date means the earliest date after

the trigger date on which the first complete application under 40
CFR 52.21 or R307-405 is submitted by a major source or
major modification subject to the requirements of 40 CFR 52.21
or R307-405.  The minor source baseline is the date after which
emissions from all new or modified sources consume or expand
increment, including emissions from major and minor sources
as well as any or all general commercial, residential, industrial,
and other growth.  The trigger date is:

(a)  In the case of particulate matter and sulfur dioxide,
August 7, 1977, and
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(b)  In the case of nitrogen dioxide, February 8, 1988.
"Best Available Control Technology (BACT)" means an

emission limitation and/or other controls to include design,
equipment, work practice, operation standard or combination
thereof, based on the maximum degree or reduction of each
pollutant subject to regulation under the Clean Air Act and/or
the Utah Air Conservation Act emitted from or which results
from any emitting installation, which the Air Quality Board, on
a case-by-case basis taking into account energy, environmental
and economic impacts and other costs, determines is achievable
for such installation through application of production processes
and available methods, systems and techniques, including fuel
cleaning or treatment or innovative fuel combustion techniques
for control of each such pollutant.  In no event shall applications
of BACT result in emissions of any pollutants which will exceed
the emissions allowed by Section 111 or 112 of the Clean Air
Act.

"Board" means Air Quality Board.  See Section 19-2-
102(6)(a).

"Breakdown" means any malfunction or procedural error,
to include but not limited to any malfunction or procedural error
during start-up and shutdown, which will result in the
inoperability or sudden loss of performance of the control
equipment or process equipment causing emissions in excess of
those allowed by approval order or Title R307.

"BTU" means British Thermal Unit, the quantity of heat
necessary to raise the temperature of one pound of water one
degree Fahrenheit.

"Calibration Drift" means the change in the instrument
meter readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is the same known upscale value.

"Carbon Adsorption System" means a device containing
adsorbent material (e.g., activated carbon, aluminum, silica gel),
an inlet and outlet for exhaust gases, and a system for the proper
disposal or reuse of all VOC adsorbed.

"Carcinogenic Hazardous Air Pollutant" means any
hazardous air pollutant that is classified as a known human
carcinogen (A1) or suspected human carcinogen (A2) by the
American Conference of Governmental Industrial Hygienists in
its "Threshold Limit Values for Chemical Substances and
Physical Agents and Biological Exposure Indices, pages 15 - 72
(2000)."

"Chronic Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - time weighted average (TLV-TWA) having no
threshold limit value - ceiling (TLV-C) has been adopted by the
American Conference of Governmental Industrial Hygienists in
its "Threshold Limit Values for Chemical Substances and
Physical Agents and Biological Exposure Indices, pages 15 - 72
(2000)."

"Clean Air Act" means federal Clean Air Act as amended
in 1990.

"Clean Coal Technology" means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will
achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
the generation of electricity, or process steam which was not in

widespread use as of November 15, 1990.
"Clean Coal Technology Demonstration Project" means a

project using funds appropriated under the heading "Department
of Energy-Clean Coal Technology," up to a total amount of
$2,500,000,000 for commercial demonstration of clean coal
technology, or similar projects funded through appropriations
for the Environmental Protection Agency.  The Federal
contribution for a qualifying project shall be at least 20 percent
of the total cost of the demonstration project.

"Clearing Index" means an indicator of the predicted rate
of clearance of ground level pollutants from a given area.  This
number is calculated by the National Weather Service from
daily measurements of temperature lapse rates and wind speeds
from ground level to 10,000 feet.  The State has been divided
into three separate air quality areas for purposes of the clearing
index system:

(1)  Area 1 includes those valleys below 6500 feet above
sea level and west of the Wasatch Mountain Range and
extending south through the Wasatch and Aquarius Plateaus to
the Arizona border.  Included are the Salt Lake, Utah, Skull and
Escalante Valleys and valleys of the Sevier River Drainage.

(2)  Area 2 includes those valleys below 6500 feet above
sea level and east of the Wasatch Mountain Range.  Included are
Cache Valley, the Uintah Basin, Castle Valley and valleys of the
Green, Colorado, and San Juan Rivers.

(3)  Area 3 includes all valleys and areas above 6500 feet
above sea level.

"Commence" as applied to construction of a major source
or major modification means that the owner or operator has all
necessary pre-construction approvals or permits and either has:

(1)  Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed within
a reasonable time; or

(2)  Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial loss to the owner or operator, to undertake a program
of actual construction of the source to be completed within a
reasonable time.

"Compliance Schedule" means a schedule of events, by
date, which will result in compliance with these regulations.

"Construction" means any physical change or change in the
method of operation including fabrication, erection, installation,
demolition, or modification of a source which would result in a
change in actual emissions.

"Control Apparatus" means any device which prevents or
controls the emission of any air contaminant directly or
indirectly into the outdoor atmosphere.

"Department" means Utah State Department of
Environmental Quality.  See Section 19-1-103(1).

"Electric Utility Steam Generating Unit" means any steam
electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 MW electrical output to any utility
power distribution system for sale.  Any steam supplied to a
steam distribution system for the purpose of providing steam to
a steam-electric generator that would produce electrical energy
for sale is also considered in determining the electrical energy
output capacity of the affected facility.

"Emission" means the act of discharge into the atmosphere
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of an air contaminant or an effluent which contains or may
contain an air contaminant; or the effluent so discharged into the
atmosphere.

"Emissions Information" means, with reference to any
source operation, equipment or control apparatus:

(1)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics
related to air quality of any air contaminant which has been
emitted by the source operation, equipment, or control
apparatus;

(2)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics (to the
extent related to air quality) of any air contaminant which, under
an applicable standard or limitation, the source operation was
authorized to emit (including, to the extent necessary for such
purposes, a description of the manner or rate of operation of the
source operation), or any combination of the foregoing; and

(3)  A general description of the location and/or nature of
the source operation to the extent necessary to identify the
source operation and to distinguish it from other source
operations (including, to the extent necessary for such purposes,
a description of the device, installation, or operation constituting
the source operation).

"Emission Limitation" means a requirement established by
the Board or the Administrator, EPA, which limits the quantity,
rate or concentration of emission of air pollutants on a
continuous emission reduction including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction (Section 302(k)).

"Emissions Unit" means any part of a stationary source
which emits or would have the potential to emit any pollutant
subject to regulation under the Clean Air Act.

"Enforceable" means all limitations and conditions which
are enforceable by the Administrator, including those
requirements developed pursuant to 40 CFR Parts 60 and 61,
requirements within the State Implementation Plan and R307,
any permit requirements established pursuant to 40 CFR 52.21
or R307-401.

"EPA" means Environmental Protection Agency.
"Executive Director" means the Executive Director of the

Utah Department of Environmental Quality.  See Section 19-1-
103(2).

"Executive Secretary" means the Executive Secretary of the
Board.

"Existing Installation" means an installation, construction
of which began prior to the effective date of any regulation
having application to it.

"Facility" means machinery, equipment, structures of any
part or accessories thereof, installed or acquired for the primary
purpose of controlling or disposing of air pollution.  It does not
include an air conditioner, fan or other similar device for the
comfort of personnel.

"Fireplace" means all devices both masonry or factory built
units (free standing fireplaces) with a hearth, fire chamber or
similarly prepared device connected to a chimney which
provides the operator with little control of combustion air,
leaving its fire chamber fully or at least partially open to the
room.  Fireplaces include those devices with circulating systems,
heat exchangers, or draft reducing doors with a net thermal

efficiency of no greater than twenty percent and are used for
aesthetic purposes.

"Fugitive Dust" means particulate, composed of soil and/or
industrial particulates such as ash, coal, minerals, etc., which
becomes airborne because of wind or mechanical disturbance of
surfaces.  Natural sources of dust and fugitive emissions are not
fugitive dust within the meaning of this definition.

"Fugitive Emissions" means emissions from an installation
or facility which are neither passed through an air cleaning
device nor vented through a stack or could not reasonably pass
through a stack, chimney, vent, or other functionally equivalent
opening.

"Garbage" means all putrescible animal and vegetable
matter resulting from the handling, preparation, cooking and
consumption of food, including wastes attendant thereto.

"Gasoline" means any petroleum distillate, used as a fuel
for internal combustion engines, having a Reid vapor pressure
of 4 pounds or greater.

"Hazardous Air Pollutant (HAP)" means any pollutant
listed by the EPA as a hazardous air pollutant in conformance
with Section 112(b) of the Clean Air Act.  A list of these
pollutants is available at the Division of Air Quality.

"Heavy Fuel Oil" means a petroleum product or similar
material with a boiling range higher than that of diesel fuel.

"Household Waste" means any solid or liquid material
normally generated by the family in a residence in the course of
ordinary day-to-day living, including but not limited to garbage,
paper products, rags, leaves and garden trash.

"Incinerator" means a combustion apparatus designed for
high temperature operation in which solid, semisolid, liquid, or
gaseous combustible wastes are ignited and burned efficiently
and from which the solid and gaseous residues contain little or
no combustible material.

"Indirect Source" means a building, structure or installation
which attracts or may attract mobile source activity that results
in emission of a pollutant for which there is a national standard.

"Installation" means a discrete process with identifiable
emissions which may be part of a larger industrial plant.
Pollution equipment shall not be considered a separate
installation or installations.

"LPG" means liquified petroleum gas such as propane or
butane.

"Major Modification" means any physical change in or
change in the method of operation of a major source that would
result in a significant net emissions increase of any pollutant.
A net emissions increase that is significant for volatile organic
compounds shall be considered significant for ozone.  Within
Salt Lake and Davis Counties or any nonattainment area for
ozone, a net emissions increase that is significant for nitrogen
oxides shall be considered significant for ozone.  Within areas
of nonattainment for PM10, a significant net emission increase
for any PM10 precursor is also a significant net emission
increase for PM10.  A physical change or change in the method
of operation shall not include:

(1)  routine maintenance, repair and replacement;
(2)  use of an alternative fuel or raw material by reason of

an order under section 2(a) and (b) of the Energy Supply and
Environmental Coordination Act of 1974, or by reason of a
natural gas curtailment plan pursuant to the Federal Power Act;
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(3)  use of an alternative fuel by reason of an order or rule
under section 125 of the federal Clean Air Act;

(4)  use of an alternative fuel at a steam generating unit to
the extent that the fuel is generated from municipal solid waste;

(5)  use of an alternative fuel or raw material by a source:
(a)  which the source was capable of accommodating before

January 6, 1975, unless such change would be prohibited under
any enforceable permit condition; or

(b)  which the source is otherwise approved to use;
(6)  an increase in the hours of operation or in the

production rate unless such change would be prohibited under
any enforceable permit condition;

(7)  any change in ownership at a source
(8)  the addition, replacement or use of a pollution control

project at an existing electric utility steam generating unit,
unless the executive secretary determines that such addition,
replacement, or use renders the unit less environmentally
beneficial, or except:

(a)  when the executive secretary has reason to believe that
the pollution control project would result in a significant net
increase in representative actual annual emissions of any criteria
pollutant over levels used for that source in the most recent air
quality impact analysis in the area conducted for the purpose of
Title I of the Clean Air Act, if any, and

(b)  the executive secretary determines that the increase will
cause or contribute to a violation of any national ambient air
quality standard or PSD increment, or visibility limitation.

(9)  the installation, operation, cessation, or removal of a
temporary clean coal demonstration project, provided that the
project complies with:

(a)  the Utah State Implementation Plan; and
(b)  other requirements necessary to attain and maintain the

national ambient air quality standards during the project and
after it is terminated.

"Major Source" means, to the extent provided by the
federal Clean Air Act as applicable to R307:

(1)  any stationary source of air pollutants which emits, or
has the potential to emit, one hundred tons per year or more of
any pollutant subject to regulation under the Clean Air Act; or

(a)  any source located in a nonattainment area for carbon
monoxide which emits, or has the potential to emit, carbon
monoxide in the amounts outlined in Section 187 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 187 of the federal Clean Air Act; or

(b)  any source located in Salt Lake or Davis Counties or
in a nonattainment area for ozone which emits, or has the
potential to emit, VOC or nitrogen oxides in the amounts
outlined in Section 182 of the federal Clean Air Act with respect
to the severity of the nonattainment area as outlined in Section
182 of the federal Clean Air Act; or

(c)  any source located in a nonattainment area for PM10
which emits, or has the potential to emit, PM10 or any PM10
precursor in the amounts outlined in Section 189 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 189 of the federal Clean Air Act.

(2)  any physical change that would occur at a source not
qualifying under subpart 1 as a major source, if the change
would constitute a major source by itself;

(3)  the fugitive emissions and fugitive dust of a stationary

source shall not be included in determining for any of the
purposes of these R307 rules whether it is a major stationary
source, unless the source belongs to one of the following
categories of stationary sources:

(a)  Coal cleaning plants (with thermal dryers);
(b)  Kraft pulp mills;
(c)  Portland cement plants;
(d)  Primary zinc smelters;
(e)  Iron and steel mills;
(f)  Primary aluminum or reduction plants;
(g)  Primary copper smelters;
(h)  Municipal incinerators capable of charging more than

250 tons of refuse per day;
(i)  Hydrofluoric, sulfuric, or nitric acid plants;
(j)  Petroleum refineries;
(k)  Lime plants;
(l)  Phosphate rock processing plants;
(m)  Coke oven batteries;
(n)  Sulfur recovery plants;
(o)  Carbon black plants (furnace process);
(p)  Primary lead smelters;
(q)  Fuel conversion plants;
(r)  Sintering plants;
(s)  Secondary metal production plants;
(t)  Chemical process plants;
(u)  Fossil-fuel boilers (or combination thereof) totaling

more than 250 million British Thermal Units per hour heat
input;

(v)  Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w)  Taconite ore processing plants;
(x)  Glass fiber processing plants;
(y)  Charcoal production plants;
(z)  Fossil fuel-fired steam electric plants of more than 250

million British Thermal Units per hour heat input;
(aa)  Any other stationary source category which, as of

August 7, 1980, is being regulated under section 111 or 112 of
the federal Clean Air Act.

"Modification" means any planned change in a source
which results in a potential increase of emission.

"National Ambient Air Quality Standards (NAAQS)"
means the allowable concentrations of air pollutants in the
ambient air specified by the Federal Government (Title 40, Code
of Federal Regulations, Part 50).

"Net Emissions Increase" means the amount by which the
sum of the following exceeds zero:

(1)  any increase in actual emissions from a particular
physical change or change in method of operation at a source;
and

(2)  any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable.  For purposes of
determining a "net emissions increase":

(a)  An increase or decrease in actual emissions is
contemporaneous with the increase from the particular change
only if it occurs between the date five years before construction
on the particular change commences; and the date that the
increase from the particular change occurs.

(b)  An increase or decrease in actual emissions is
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creditable only if it has not been relied on in issuing a prior
approval for the source which approval is in effect when the
increase in actual emissions for the particular change occurs.

(c)  An increase or decrease in actual emission of sulfur
dioxide, nitrogen oxides or particulate matter which occurs
before an applicable minor source baseline date is creditable
only if it is required to be considered in calculating the amount
of maximum allowable increases remaining available.  With
respect to particulate matter, only PM10 emissions will be used
to evaluate this increase or decrease.

(d)  An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old
level.

(e)  A decrease in actual emissions is creditable only to the
extent that:

(i)  The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new level
of actual emissions;

(ii)  It is enforceable at and after the time that actual
construction on the particular change begins; and

(iii)  It has approximately the same qualitative significance
for public health and welfare as that attributed to the increase
from the particular change.

(iv)  It has not been relied on in issuing any permit under
R307-401 nor has it been relied on in demonstrating attainment
or reasonable further progress.

(f)  An increase that results from a physical change at a
source occurs when the emissions unit on which construction
occurred becomes operational and begins to emit a particular
pollutant.  Any replacement unit that requires shakedown
becomes operational only after a reasonable shakedown period,
not to exceed 180 days.

"New Installation" means an installation, construction of
which began after the effective date of any regulation having
application to it.

"Nonattainment Area" means for any pollutant, "an area
which is shown by monitored data or which is calculated by air
quality modeling (or other methods determined by the
Administrator, EPA to be reliable) to exceed any National
Ambient Air Quality Standard for such pollutant" (Section 171,
Clean Air Act).  Such term includes any area designated as
nonattainment under Section 107, Clean Air Act.

"Offset" means an amount of emission reduction, by a
source, greater than the emission limitation imposed on such
source by these regulations and/or the State Implementation
Plan.

"Opacity" means the capacity to obstruct the transmission
of light, expressed as percent.

"Open Burning" means any burning of combustible
materials resulting in emission of products of combustion into
ambient air without passage through a chimney or stack.

"Owner or Operator" means any person who owns, leases,
controls, operates or supervises a facility, an emission source, or
air pollution control equipment.

"PSD" Area means an area designated as attainment or
unclassifiable under section 107(d)(1)(D) or (E) of the federal
Clean Air Act.

"PM10 Nonattainment Area" means Salt Lake County,
Utah County, or Ogden City.

"PM10 Particulate Matter" means particulate matter with
an aerodynamic diameter less than or equal to a nominal 10
micrometers as measured by an EPA reference or equivalent
method.

"PM10 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physical changes that convert it into
particulate matter, specifically PM10.  It includes sulfur dioxide
and nitrogen oxides.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415.

"Peak Ozone Season" means June 1 through August 31,
inclusive.

"Person" means an individual, trust, firm, estate, company,
corporation, partnership, association, state, state or federal
agency or entity, municipality, commission, or political
subdivision of a state.  (Subsection 19-2-103(4)).

"Pollution Control Project" means any activity or project
at an existing electric utility steam generating unit for purposes
of reducing emissions from such unit.  Such activities or
projects are limited to:

(1)  The installation of conventional or innovative
pollution control technology, including but not limited to
advanced flue gas desulfurization, sorbent injection for sulfur
dioxide and nitrogen oxides controls and electrostatic
precipitators;

(2)  An activity or project to accommodate switching to a
fuel which is less polluting than the fuel used prior to the
activity or project, including, but not limited to natural gas or
coal reburning, or the cofiring of natural gas and other fuels for
the purpose of controlling emissions;

(3)  A permanent clean coal technology demonstration
project conducted under Title II, sec. 101(d) of the Further
Continuing Appropriations Act of 1985 (sec. 5903(d) of title 42
of the United States Code), or subsequent appropriations, up to
a total amount of $2,500,000,000 for commercial demonstration
of clean coal technology, or similar projects funded through
appropriations for the Environmental Protection Agency; or

(4)  A permanent clean coal technology demonstration
project that constitutes a repowering project.

"Potential to Emit" means the maximum capacity of a
source to emit a pollutant under its physical and operational
design.  Any physical or operational limitation on the capacity
of the source to emit a pollutant including air pollution control
equipment and restrictions on hours of operation or on the type
or amount of material combusted, stored, or processed shall be
treated as part of its design if the limitation or the effect it would
have on emissions is enforceable.  Secondary emissions do not
count in determining the potential to emit of a stationary source.

"Process Level" means the operation of a source, specific
to the kind or type of fuel, input material, or mode of operation.

"Process Rate" means the quantity per unit of time of any
raw material or process intermediate consumed, or product
generated, through the use of any equipment, source operation,
or control apparatus.  For a stationary internal combustion unit
or any other fuel burning equipment, this term may be expressed
as the quantity of fuel burned per unit of time.

"Production Equipment Exhaust System" means a device
for collecting and directing out of the work area VOC fugitive
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emissions from reactor openings, centrifuge openings, and other
vessel openings for the purpose of protecting employees from
excessive VOC exposure.

"Reactivation of a Very Clean Coal-Fired Electric Utility
Steam Generating Unit" means any physical change in the
method of operation associated with the commencement of
commercial operations by a coal-fired utility unit after a period
of discontinued operation where the unit:

(1)  Has not been in operation for the two-year period prior
to the enactment of the Clean Air Act Amendments of 1990, and
the emissions from such unit continue to be carried in the
emission inventory at the time of enactment;

(2)  Was equipped prior to shutdown with a continuous
system of emissions control that achieves a removal efficiency
for sulfur dioxide of no less than 85 percent and a removal
efficiency for particulates of no less than 98 percent;

(3)  Is equipped with low-NOx burners prior to the time of
commencement of operations following reactivation; and

(4)  Is otherwise in compliance with the requirements of the
Clean Air Act.

"Reactor" means any vat or vessel, which may be jacketed
to permit temperature control, designed to contain chemical
reactions.

"Reasonable Further Progress" means annual incremental
reductions in emission of an air pollutant which are sufficient to
provide for attainment of the NAAQS by the date identified in
the State Implementation Plan.

"Refuse" means solid wastes, such as garbage and trash.
"Regulated air pollutant" means any of the following:
(a)  Nitrogen oxides or any volatile organic compound;
(b)  Any pollutant for which a national ambient air quality

standard has been promulgated;
(c)  Any pollutant that is subject to any standard

promulgated under Section 111 of the Act, Standards of
Performance for New Stationary Sources;

(d)  Any Class I or II substance subject to a standard
promulgated under or established by Title VI of the Act,
Stratospheric Ozone Protection;

(e)  Any pollutant subject to a standard promulgated under
Section 112, Hazardous Air Pollutants, or other requirements
established under Section 112 of the Act, including Sections
112(g), (j), and (r) of the Act, including any of the following:

(i)  Any pollutant subject to requirements under Section
112(j) of the Act, Equivalent Emission Limitation by Permit.  If
the Administrator fails to promulgate a standard by the date
established pursuant to Section 112(e) of the Act, any pollutant
for which a subject source would be major shall be considered
to be regulated on the date 18 months after the applicable date
established pursuant to Section 112(e) of the Act;

(ii)  Any pollutant for which the requirements of Section
112(g)(2) of the Act (Construction, Reconstruction and
Modification) have been met, but only with respect to the
individual source subject to Section 112(g)(2) requirement.

"Repowering" means replacement of an existing coal-fired
boiler with one of the following clean coal technologies:
atmospheric or pressurized fluidized bed combustion, integrated
gasification combined cycle, magnetohydrodynamics, direct and
indirect coal-fired turbines, integrated gasification fuel cells, or
as determined by the Administrator, in consultation with the

Secretary of Energy, a derivative of one or more of these
technologies, and any other technology capable of controlling
multiple combustion emissions simultaneously with improved
boiler or generation efficiency and with significantly greater
water reduction relative to the performance of technology in
widespread commercial use as of November 15, 1990.

(1)  Repowering shall also include any oil and/or gas-fired
unit which has been awarded clean coal technology
demonstration funding as of January 1, 1991, by the Department
of Energy.

(2)  The executive secretary shall give expedited
consideration to permit applications for any source that satisfies
the requirements of this definition and is granted an extension
under section 49 of the Clean Air Act.

"Representative Actual Annual Emissions" means the
average rate, in tons per year, at which the source is projected to
emit a pollutant for the two-year period after a physical change
or change in the method of operation of unit, (or a different
consecutive two-year period within 10 years after that change,
where the executive secretary determines that such period is
more representative of source operations), considering the effect
any such change will have on increasing or decreasing the
hourly emissions rate and on projected capacity utilization.  In
projecting future emissions the executive secretary shall:

(1)  Consider all relevant information, including but not
limited to, historical operational data, the company’s own
representations, filings with the State of Federal regulatory
authorities, and compliance plans under title IV of the Clean Air
Act; and

(2)  Exclude, in calculating any increase in emissions that
results from the particular physical change or change in the
method of operation at an electric utility steam generating unit,
that portion of the unit’s emissions following the change that
could have been accommodated during the representative
baseline period and is attributable to an increase in projected
capacity utilization at the unit that is unrelated to the particular
change, including any increased utilization due to the rate of
electricity demand growth for the utility system as a whole.

"Residence" means a dwelling in which people live,
including all ancillary buildings.

"Residential Solid Fuel Burning" device means any
residential burning device except a fireplace connected to a
chimney that burns solid fuel and is capable of, and intended for
use as a space heater, domestic water heater, or indoor cooking
appliance, and has an air-to-fuel ratio less than 35-to-1 as
determined by the test procedures prescribed in 40 CFR 60.534.
It must also have a useable firebox volume of less than 6.10
cubic meters or 20 cubic feet, a minimum burn rate less than 5
kilograms per hour or 11 pounds per hour as determined by test
procedures prescribed in 40 CFR 60.534, and weigh less than
800 kilograms or 362.9 pounds.  Appliances that are described
as prefabricated fireplaces and are designed to accommodate
doors or other accessories that would create the air starved
operating conditions of a residential solid fuel burning device
shall be considered as such.  Fireplaces are not included in this
definition for solid fuel burning devices.

"Salvage Operation" means any business, trade or industry
engaged in whole or in part in salvaging or reclaiming any
product or material, including but not limited to metals,
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chemicals, shipping containers or drums.
"Secondary Emissions" means emissions which would

occur as a result of the construction or operation of a major
source or major modification, but do not come from the major
source or major modification itself.

Secondary emissions must be specific, well defined,
quantifiable, and impact the same general area as the source or
modification which causes the secondary emissions.  Secondary
emissions include emissions from any off-site support facility
which would not be constructed or increase its emissions except
as a result of the construction or operation of the major source
or major modification.  Secondary emissions do not include any
emissions which come directly from a mobile source such as
emissions from the tailpipe of a motor vehicle, from a train, or
from a vessel.

Fugitive emissions and fugitive dust from the source or
modification are not considered secondary emissions.

"Significant" means:
(1)  In reference to a net emissions increase or the potential

of a source to emit any of the following pollutants, a rate of
emissions that would equal or exceed any of the following rates:

Carbon monoxide:  100 ton per year (tpy);
Nitrogen oxides:  40 tpy;
Sulfur dioxide:  40 tpy;
PM10 Particulate matter:  15 tpy;
Particulate matter:  25 tpy;
Ozone:  40 tpy of volatile organic compounds;
Lead:  0.6 tpy.
(2)  For purposes of R307-405 it shall also additionally

mean for:
(a)  A rate of emissions that would equal or exceed any of

the following rates:
Asbestos:  0.007 tpy;
Beryllium:  0.0004 tpy;
Mercury:  0.1 tpy;
Vinyl Chloride:  1 tpy;
Fluorides:  3 tpy;
Sulfuric acid mist:  7 tpy;
Hydrogen Sulfide:  10 tpy;
Total reduced sulfur (including H2S):  10 tpy;
Reduced sulfur compounds (including H2S):  10 tpy;
Municipal waste combustor organics (measured as total

tetra- through octa-chlorinated dibenzo-p-dioxins and
dibenzofurans):  3.2 grams per year (3.5 x 10-6 tons per year);

Municipal waste combustor metals (measured as particulate
matter):  14 megagrams per year (15 tons per year);

Municipal waste combustor acid gases (measured as sulfur
dioxide and hydrogen chloride):  36 megagrams per year (40
tons per year);

Municipal solid waste landfill emissions (measured as
nonmethane organic compounds):  45 megagrams per year (50
tons per year);

(b)  In reference to a net emissions increase or the potential
of a source to emit a pollutant subject to regulation under the
Clean Air Act not listed in (1) and (2) above, any emission rate.

(c)  Notwithstanding the rates listed in (1) and (2) above,
any emissions rate or any net emissions increase associated with
a major source or major modification, which would construct
within 10 kilometers of a Class I area, and have an impact on

such area equal to or greater than 1 ug/cubic meter, (24-hour
average).

"Solid Fuel" means wood, coal, and other similar organic
material or combination of these materials.

"Solvent" means organic materials which are liquid at
standard conditions (Standard Temperature and Pressure) and
which are used as dissolvers, viscosity reducers, or cleaning
agents.

"Source" means any structure, building, facility, or
installation which emits or may emit any air pollutant subject to
regulation under the Clean Air Act and which is located on one
or more continuous or adjacent properties and which is under
the control of the same person or persons under common
control.  A building, structure, facility, or installation means all
of the pollutant-emitting activities which belong to the same
industrial grouping.  Pollutant-emitting activities shall be
considered as part of the same industrial grouping if they belong
to the same "Major Group" (i.e. which have the same two-digit
code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (US
Government Printing Office stock numbers 4101-0065 and 003-
005-00176-0, respectively).

"Stack" means any point in a source designed to emit
solids, liquids, or gases into the air, including a pipe or duct but
not including flares.

"Standards of Performance for New Stationary Sources"
means the Federally established requirements for performance
and record keeping (Title 40 Code of Federal Regulations, Part
60).

"State" means Utah State.
"Synthesized Pharmaceutical Manufacturing" means the

manufacture of pharmaceutical products by chemical synthesis.
"Temporary" means not more than 180 calendar days.
"Temporary Clean Coal Demonstration Project" means a

clean coal technology demonstration project that is operated for
a period of 5 years or less, and which complies with the Utah
State Implementation Plan and other requirements necessary to
attain and maintain the national ambient air quality standards
during the project and after it is terminated.

"Threshold Limit Value - Ceiling (TLV-C)" means the
airborne concentration of a substance which may not be
exceeded, as adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, pages 15 - 72 (2000)."

"Threshold Limit Value - Time Weighted Average (TLV-
TWA)" means the time-weighted airborne concentration of a
substance adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, pages 15 - 72 (2000)."

"Total Suspended Particulate (TSP)" means minute
separate particles of matter, collected by high volume sampler.

"Toxic Screening Level" means an ambient concentration
of an air contaminant equal to a threshold limit value - ceiling
(TLV- C) or threshold limit value -time weighted average (TLV-
TWA) divided by a safety factor.

"Trash" means solids not considered to be highly
flammable or explosive including, but not limited to clothing,
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rags, leather, plastic, rubber, floor coverings, excelsior, tree
leaves, yard trimmings and other similar materials.

"Vertically Restricted Emissions Release" means the
release of an air contaminant through a stack or opening whose
flow is directed in a downward or horizontal direction due to the
alignment of the opening or a physical obstruction placed
beyond the opening, or at a height which is less than 1.3 times
the height of an adjacent building or structure, as measured from
ground level.

"Vertically Unrestricted Emissions Release" means the
release of an air contaminant through a stack or opening whose
flow is directed upward without any physical obstruction placed
beyond the opening, and at a height which is at least 1.3 times
the height of an adjacent building or structure, as measured from
ground level.

"Volatile Organic Compound (VOC)" as defined in 40
CFR Subsection 51.100(s)(1), as published on July 1, 1998, is
hereby adopted and incorporated by reference.

"Waste" means all solid, liquid or gaseous material,
including, but not limited to, garbage, trash, household refuse,
construction or demolition debris, or other refuse including that
resulting from the prosecution of any business, trade or industry.

"Zero Drift" means the change in the instrument meter
readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is zero.

KEY:  air pollution, definitions*
July 12, 2001 19-2-104
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R307.  Environmental Quality, Air Quality.
R307-405.  Permits:  Prevention of Significant Deterioration
of Air Quality (PSD).
R307-405-1.  Definitions.

The following additional definitions apply to R307-405:
"Baseline Area" means any intrastate area (and every part

thereof) designated as attainment or unclassifiable under Section
107(d)(1)(D) or (E) of the federal Clean Air Act in which the
major source or major modification establishing the minor
source baseline date would construct or would have an air
quality impact equal to or greater than 1 ug/m3 (annual average)
of the pollutant for which the minor source baseline date is
established.

(1)  Area redesignations under section 107(d)(1) (D) or (E)
of the federal Clean Air Act cannot intersect or be smaller than
the area of impact of any major stationary source or major
modification which:

(a)  Establishes a minor source baseline date; or
(b)  Is subject to 40 CFR 52.21 or R307-405, and would be

constructed in the same state as the state proposing the
redesignation.

"Baseline Concentration" means that ambient concentration
level which exists in the baseline area at the time of the
applicable minor source baseline date.

"Major Modification" means any physical change in or
change in the method of operation of a major stationary source
that would result in a significant net emissions increase of any
pollutant subject to regulation under the Clean Air Act.

(1)  Any net emissions increase that is significant for
volatile organic compounds shall be considered significant for
ozone.

(2)  A physical change or change in the method of
operation shall not include:

(a)  routine maintenance, repair, and replacement;
(b)  use of an alternative fuel or raw material by reason of

an order under section 2(a) and (b) of the Energy Supply and
Environmental Coordination Act of 1974 (or any superseding
legislation), or by reason of a natural gas curtailment plan
pursuant to the Federal Power Act;

(c)  use of an alternative fuel by reason of an order or rule
under section 125 of the Clean Air Act;

(d)  use of an alternative fuel at a steam generating unit to
the extent that the fuel is generated from municipal solid waste;

(e)  use of an alternative fuel or raw material by a source
which:

(i)  the source was capable of accommodating before
January 6, 1975, unless such change would be prohibited under
any federally enforceable permit condition; or

(ii)  the source is approved to use;
(f)  an increase in the hours of operation or in the

production rate, unless such change would be prohibited under
any federally enforceable permit condition;

(g)  any change in ownership at a source
(h)  the addition, replacement or use of a pollution control

project at an existing electric utility steam generating unit,
unless the executive secretary determines that such addition,
replacement, or use renders the unit less environmentally
beneficial, or except:

(i)  when the executive secretary has reason to believe that

the pollution control project would result in a significant net
increase in representative actual annual emissions of any criteria
pollutant over levels used for that source in the most recent air
quality impact analysis in the area conducted for the purpose of
Title I of the Clean Air Act, if any, and

(ii)  the executive secretary determines that the increase
will cause or contribute to a violation of any national ambient
air quality standard or PSD increment, or visibility limitation.

(i)  the installation, operation, cessation, or removal of a
temporary clean coal demonstration project, provided that the
project complies with:

(i)  the Utah State Implementation Plan; and
(ii)  other requirements necessary to attain and maintain the

national ambient air quality standards during the project and
after it is terminated.

(j)  the installation or operation of a permanent clean coal
technology project that constitutes repowering, provided that the
project does not result in an increase in the potential to emit of
any regulated pollutant emitted by the unit.  This exemption
shall apply on a pollutant-by-pollutant basis.

(k)  the reactivation of a very clean coal-fired electric
utility steam generating unit.

"Major Source" means:
(1)  any of the following sources of air pollutants which

emits, or has the potential to emit, 100 tons per year or more of
any pollutant subject to regulation under the Clean Air Act:
Fossil fuel-fired steam electric plants of more than 250 million
British thermal units per hour heat input, coal cleaning plants
(with thermal dryers), kraft pulp mills, portland cement plants,
primary zinc smelters, iron and steel mill plants, primary
aluminum ore reduction plants, primary copper smelters,
municipal incinerators capable of charging more than 250 tons
of refuse per day, hydrofluoric, sulfuric, and nitric acid plants,
petroleum refineries, lime plants, phosphate rock processing
plants, coke oven batteries, sulfur recovery plants, carbon black
plants (furnace process), primary lead smelters, fuel conversion
plants, sintering plants, secondary metal production plants,
chemical process plants, fossil fuel boilers (or combination
thereof) totaling more than 250 million British thermal units per
hour heat input, petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels, taconite ore
processing plants, glass fiber processing plants, and charcoal
production plants;

(2)  any other source which emits, or has the potential to
emit, 250 tons per year or more of any air pollutant; or

(3)  a source which does not otherwise qualify as a major
source as defined in this paragraph, but which is physically
changed, which change itself would constitute a major source.

(4)  a source which is major for volatile organic
compounds is major for ozone.

(5)  The fugitive emissions and fugitive dust of a stationary
source shall not be included in determining for any of the
purposes of this section whether it is a major stationary source,
unless the source belongs to one of the following categories of
stationary sources:

(a)  Coal cleaning plants (with thermal dryers);
(b)  Kraft pulp mills;
(c)  Portland cement plants;
(d)  Primary zinc smelters;
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(e)  Iron and steel mills;
(f)  Primary aluminum ore reduction plants;
(g)  Primary copper smelters;
(h)  Municipal incinerators capable of charging more than

250 tons of refuse per day;
(i)  Hydrofluoric, sulfuric, or nitric acid plants;
(j)  Petroleum refineries;
(k)  Lime plants;
(l)  Phosphate rock processing plants;
(m)  Coke oven batteries;
(n)  Sulfur recovery plants;
(o)  Carbon black plants (furnace process);
(p)  Primary lead smelters;
(q)  Fuel conversion plants;
(r)  Sintering plants;
(s)  Secondary metal production plants;
(t)  Chemical process plants;
(u)  Fossil-fuel boilers (or combination thereof) totaling

more than 250 million British thermal units per hour heat input;
(v)  Petroleum storage and transfer units with a total

storage capacity exceeding 300,000 barrels;
(w)  Taconite ore processing plants;
(x)  Glass fiber processing plants;
(y)  Charcoal production plants;
(z)  Fossil fuel-fired steam electric plants of more than 250

million British thermal units per hour heat input;
(aa)  Any other stationary source category which, as of

August 7, 1980, is being regulated under section 111 or 112 of
the Federal Clean Air Act.

R307-405-2.  Area Designations.
All areas of the State shall be designated as Class I, II, or

III.
(1)  Pursuant to section 162(a) of the federal Clean Air Act

the following areas are designated as mandatory Class I:
(a)  Arches National Park
(b)  Bryce Canyon National Park
(c)  Canyonlands National Park
(d)  Capitol Reef National Park
(e)  Zion National Park
(2)  Pursuant to section 162(b) of the federal Clean Air Act,

all other areas of the State are designated as Class II unless
redesignated as provided in R307-405-3 or are designated as
nonattainment areas.

R307-405-3.  Area Redesignation.
(1)  Within the restrictions and requirements of this

paragraph, the Board may submit to the Governor for decision
a recommendation to redesignate areas from any class to any
other class.

(2)  In accordance with Section 162(a) of the federal Clean
Air Act, areas designated as Class I under R307-405-2 may not
be redesignated.

(3)  In accordance with Section 164(a) of the federal Clean
Air Act, the following areas may be redesignated only as Class
I or II.

(a)  An area which as of August 7, 1977, exceeded 10,000
acres in size and was a national monument, a national primitive
area, a national preserve, a national recreation area, a national

wild and scenic river, a national wildlife refuge, a national
lakeshore or seashore; and

(b)  A national park or national wilderness area established
after August 7, 1977, which exceeds 10,000 acres in size.

(4)  Except as provided in (2), (3) and (6) the Board may
submit to the Governor for decision a recommendation to
redesignate areas of the State as Class III if:

(a)  There has been compliance with the requirements of
(5) below.

(b)  Such redesignation will not cause, or contribute to,
concentrations of any air pollutant which exceed any maximum
allowable increase permitted under the classification of any
other area or any national ambient air quality standard; and

(c)  Any permit application for any major source or major
modification which could receive an approval order only if the
area in question were redesignated as Class III, and any material
submitted as part of that notice of intent were available, insofar
as practicable, prior to any public hearing or redesignation.

In accordance with Section 164 of the federal Clean Air
Act, redesignations to Class III may be approved by the
Governor only after consultation with appropriate committees
of the legislature and if units of local government representing
a majority of the residents of the proposed area to be
redesignated enact ordinances concurring in the redesignation.

(5)  Prior to submittal to the Governor of a
recommendation to redesignate any area:

(a)  Notice shall be published in each daily newspaper in
the affected area and written notice shall be made to local
government units, other states, Indian governing bodies, Federal
Land Managers whose lands may be affected by the proposed
redesignation and public hearings shall be conducted in the
affected areas.  Such notice shall be made at least 30 days prior
to the public hearing and include a statement of the availability
of the discussion outlined in (b) below.  Prior to the issuance of
a notice under this paragraph respecting the redesignation of any
Federal lands, a written notice shall be given to the appropriate
Federal Land Manager who shall be afforded opportunity (not
to exceed 60 days) to confer with the Board respecting the
redesignation and to submit written comments and
recommendations.  In recommending redesignation of any area
with respect to which a Federal Land Manager has submitted
comments the Board shall publish a list of any inconsistency
between such redesignation and such comments and
recommendations together with the reasons for recommending
such redesignation against the recommendation of the Federal
Land Manager; and

(b)  A discussion of the reasons for the proposed
redesignation, including a satisfactory description and analysis
of the health, environmental, economic and social and energy
effects of the proposed redesignation, will be prepared and made
available for public inspection at least 30 days prior to the
hearing.  Any person who petitions the Board for redesignation
of an area may be required to prepare and submit this analysis
to the Board.

(6)  Lands within the exterior boundaries of reservations of
federally recognized Indian Tribes may be redesignated only by
the appropriate Indian body as provided in Section 164 of the
Clean Air Act.
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R307-405-4.  Increments and Ceilings.
(1)  In Class I, II, or III areas, the maximum allowable

increases in concentrations of sulfur dioxide, nitrogen dioxide
and particulate matter over baseline concentrations of such
pollutants are limited to the following:
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(2)  Variances to Class I areas will be allowed only after
compliance with the requirements of and within the increments
provided in Section 165 of the federal Clean Air Act, or in the
case of PM10 increments, only after compliance with the Title
40 of the Code of Federal Regulations, Section 51.166(p)(4) (as
amended-see the June 3, 1993 Federal Register notice, 58 FR
31637) which is hereby incorporated by reference.

(3)  In any area, no resultant concentration of any air
pollutant shall exceed the concentration permitted under either
the national secondary or primary ambient air quality standard
whichever concentration is lowest for the pollutant for a period
of exposure.

(4)  Exclusions from increment consumption.  The
following concentrations shall be excluded in determining
compliance with a maximum allowable increase:

(a)  Concentrations attributable to the increase in emissions
from sources which have converted from:

(i)  the use of petroleum products, natural gas, or both by
reason of an order in effect under sections 2(a) and (b) of the
Energy Supply and Environmental Coordination Act of 1974; or

(ii)  using natural gas by reason of a natural gas curtailment
plan in effect pursuant to the Federal Power Act, over the
emissions from such sources before the effective date of such an
order or plan.

No exclusion of such concentrations shall apply more than
five years after the effective date of the order or the plan.  If both
an order and plan are applicable, no such exclusion shall apply
more than five years after the later of such effective dates.

(b)  Concentrations of PM10 attributable to the increase in
emissions from construction or other temporary emission-related
activities.

(c)  Concentrations attributable to the temporary increase
in emissions of sulfur dioxide, nitrogen oxides or PM10 from
sources which are affected by plan revisions approved by EPA
as meeting the criteria specified in 40 CFR 51.166(f)(4).

R307-405-5.  Baseline Concentration and Date.
(1)  Baseline concentration.  A baseline concentration is

determined for each pollutant for which a minor source baseline

date is established and shall include:
(a)  The actual emissions representative of sources in

existence on the applicable minor source baseline date except as
provided in (2) below;

(b)  The allowable emissions of major sources which
commence construction before the major source baseline date,
but were not in operation by the applicable minor source
baseline date.

(2)  The following will not be included in the baseline
concentration and will affect the applicable maximum allowable
increase(s):

(a)  actual emissions from any major source on which
construction commenced after the major source baseline date,
and

(b)  actual emissions increases and decreases at any source
occurring after the minor source baseline date.

(3)  Baseline date.  The minor source baseline date is
established for each pollutant for which increments or other
equivalent measures have been established if:

(a)  the area in which the proposed source or modification
would construct is designated as attainment or unclassifiable
under section 107(d)(i)(D) or (E) of the federal Clean Air Act
for the pollutant on the date of its complete application under 40
CFR 52.21, or R307-405; and

(b)  in the case of a major source the pollutant would be
emitted in significant amounts, or, in the case of a major
modification, there would be a significant net emissions increase
of the pollutant.  With respect to particulate matter, significant
shall mean significant for PM10.

(4)(a)  Any minor source baseline date established
originally for increments of total suspended particulates shall
remain in effect and shall apply for purposes of determining the
amount of available PM10 increments, except that the executive
secretary may rescind any such minor source baseline date
where it can be shown to the executive secretary’s satisfaction
that the emissions increase from the major stationary source or
the net emissions increase from the major modification
responsible for triggering that date did not result in a significant
amount of PM10 emissions.

(b)  Any baseline area established originally for the
increments of total suspended particulates shall remain in effect
and shall apply for purposes of determining the amount of
available PM10 increments, except that such baseline area shall
not remain in effect if the executive secretary rescinds the
corresponding minor source baseline date in accordance with(a)
above.

R307-405-6.  PSD Areas - New Sources and Modifications.
(1)  Emission Limitations.  Any source constructed or

modified in a PSD area must meet all applicable emissions
requirements of R307 and the Utah State Implementation Plan.
A proposed source or modification which is not a major source
or major modification may be approved without meeting the
requirements in (2) below, provided such source meets all other
applicable requirements of these regulations.  The emission
limitations shall be stated as conditions of the approval order.

(2)  Major Source and Major Modification Review.  Every
new major source or major modification must be reviewed by
the Executive Secretary to determine the air quality impact of
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the source to include a determination whether the source will
cause or contribute to a violation of the maximum allowable
increases or the NAAQS in any area.  The determination of air
quality impact will be made as of the source’s projected start-up
date.  Such determination shall take into account all allowable
emissions of approved sources or modifications whether
constructed or not, and, to the extent practicable, the cumulative
effect on air quality of all sources and growth in the affected
area.

(a)  In addition to meeting all other requirements of these
regulations, any major source or major modification which
would be constructed in a PSD area, shall:

(i)  Provide the following additional information with the
notice of intent required pursuant to R307-401:

(A)  An analysis of the air quality impact of the source or
modification and a demonstration that allowable emissions
increases from the source or modification, in conjunction with
all other applicable emissions increases or reductions (including
secondary emissions), will not cause or contribute to a violation
of any maximum allowable increase over the baseline
concentration in any area or any NAAQS in any area.

(B)  An analysis of ambient air quality in the affected area
for each pollutant that a new source would have the potential to
emit in a significant amount, and for each pollutant for which a
modification would result in a significant net emissions increase.
With respect to any such pollutant for which no NAAQS exists,
the analysis shall contain such air quality monitoring data as the
Executive Secretary determines is necessary to assess ambient
air quality for that pollutant in any area that the emissions of that
pollutant would affect.  With respect to any such pollutant (other
than non-methane hydrocarbons) for which such a NAAQS does
exist, the analysis shall contain continuous air quality
monitoring data gathered for purposes of determining whether
emissions of that pollutant would cause or contribute to a
violation of the standard or any maximum allowable increase in
any area that the emissions of that pollutant would affect.  In
general, the continuous air quality monitoring data that is
required shall have been gathered over a period of at least one
year and shall represent at least the year preceding receipt of the
notice of intent, except that, if the Executive Secretary
determines that a complete and adequate analysis can be
accomplished with monitoring data gathered over a period
shorter than one year (but not to be less than four months), the
data that is required shall have been gathered over at least that
shorter period.  Any data used in the analysis must be gathered
using EPA reference methods or equivalent and quality
assurance procedures equivalent to 40 CFR Part 58, Appendix
B.  A monitoring plan will be submitted to the Executive
Secretary for approval prior to data collection.  The Executive
Secretary may grant exceptions or modifications to these
monitoring requirements when not inconsistent with federal law.

(C)  Upon request of the Executive Secretary, the air
quality impact of the source or modification, including
meteorological and topographical data necessary to estimate
such impact; and the air quality impact of any or all general
commercial residential, industrial, and other growth which has
occurred since the minor source baseline date in the area the
source or modification would affect.

(D)  An analysis of the air quality related impact of the

source or modification including an analysis of the impairment
to visibility, soils, and vegetation and the projected air quality
impact from general commercial, residential, industrial, and
other growth associated with the source or modification.  The
owner or operator need not provide an analysis of the impact on
vegetation having no significant commercial or recreational
value.

(ii)  After construction of the source or modification,
conduct such ambient air quality monitoring as the Executive
Secretary determines may be necessary to establish the effect
which the emissions from the source or modification may have
on the air quality in any area.

(b)  If the Executive Secretary finds that the emissions from
a proposed major source or major modification would cause a
violation of any maximum allowable increase over the baseline
concentration in any area, the Executive Secretary shall approve
the proposed source if and only if:

(i)  the new source or modification is required to meet a
more stringent emission limitation sufficient to avoid a violation
of the maximum allowable increase and/or

(ii)  the new source or modification has acquired sufficient
offset to avoid a violation of the maximum allowable increase,
and

(iii)  the new emission limitations for the proposed source
and for any affected existing sources are enforceable.

(c)  If the Executive Secretary finds that the emissions from
a proposed major source or major modification would
contribute to a known violation of any maximum allowable
increase over the baseline concentration in any area, the
Executive Secretary shall approve the proposed source if and
only if:

(i)  the new source or modification has acquired sufficient
emission offset so as to provide a positive net air quality benefit
in the affected area, and

(ii)  any new emission limitations for affected existing
sources are enforceable.

(3)  The requirements of (2)(a) above shall not apply to a
major source or major modification if:

(a)  The source is a portable stationary source which has
previously received a permit under this paragraph, and

(i)  The owner or operator proposes to relocate the source
and emissions of the source at the new location would be
temporary; and

(ii)  The emissions from the source would not exceed its
allowable emissions; and

(iii)  The emissions from the source would impact no Class
I area and no area where an applicable increment is known to be
violated;

(b)  The source or modification would be a non-profit
health or non-profit educational institution and the Board
approves a request that it be exempt from those requirements.

(c)  The source or modification would be a major source or
major modification only if fugitive emission and fugitive dust,
to the extent quantifiable, are considered in calculating the
potential to emit of the source or modification and the source
does not belong to any of the following categories:

(i)  Coal cleaning plants (with thermal dryers);
(ii)  Kraft pulp mills;
(iii)  Portland cement plants;
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(iv)  Primary zinc smelters;
(v)  Iron and steel mills;
(vi)  Primary aluminum or reduction plants;
(vii)  Primary copper smelters;
(viii)  Municipal incinerators capable of charging more

than 250 tons of refuse per day;
(ix)  Hydrofluoric, sulfuric, or nitric acid plants;
(x)  Petroleum refineries;
(xi)  Lime plants;
(xii)  Phosphate rock processing plants;
(xiii)  Coke oven batteries;
(xiv)  Sulfur recovery plants;
(xv)  Carbon black plants (furnace process);
(xvi)  Primary lead smelters;
(xvii)  Fuel conversion plants;
(xviii)  Sintering plants;
(xix)  Secondary metal production plants;
(xx)  Chemical process plants;
(xxi)  Fossil-fuel boilers (or combination thereof) totaling

more than 250 million British thermal units per hour heat input;
(xxii)  Petroleum storage and transfer units with a total

storage capacity exceeding 300,000 barrels;
(xxiii)  Taconite ore processing plants;
(xxiv)  Glass fiber processing plants;
(xxv)  Charcoal production plants;
(xxvi)  Fossil fuel-fired steam electric plants of more than

250 million British thermal units per hour heat input;
(xxvii)  Any other stationary source category which, as of

August 7, 1980, is being regulated under section 111 or 112 of
the federal Clean Air Act.

(d)  With respect to a particular pollutant, the allowable
emissions of that pollutant from the source, or the net emissions
increase of that pollutant from the modification:

(i)  would impact no Class I area and no area where an
applicable increment is known to be violated, and

(ii)  would be temporary.
(4)  The requirements of (2)(a) above as they relate to any

maximum allowable increase for a Class II area shall not apply
to a major modification at a source that was in existence on
March 1, 1978, if the net increase in allowable emissions for
each pollutant from the modification after the application of best
available control technology would be less than 50 tons per
year.

(5)(a)  The requirements of (2)(a)(i)(A) above pertaining to
the impact analysis shall not apply to a source or modification
with respect to any maximum allowable increase for nitrogen
oxides if the owner or operator of the source or modification
submitted a notice of intent before October 15, 1990, and the
Executive Secretary subsequently determined that the notice of
intent as submitted before that date was complete.

(b)  The requirements of (2)(a)(i)(A) above concerning an
analysis of the maximum allowable increase over the baseline
concentration shall not apply to a stationary source or
modification with respect to any maximum allowable increase
for PM10 if the owner or operator of the source or modification
submitted an application for a permit before December 15,
1994, and the executive secretary subsequently determined that
the application as submitted before that date was complete.
Instead, the applicable requirements shall be with respect to the

maximum allowable increases for total suspended particulates
as in effect on the date the application was submitted.  These
increments were, for the annual geometric mean: 5, 19, and 37
micrograms/cubic meter for Class I, II and III areas respectively
and, for the 24-hour maximum: 10, 37 and 75 micrograms/cubic
meter for Class I, II and III areas respectively.

(6)  Exemption - Monitoring Requirement
(a)  The Executive Secretary may grant exceptions or

modifications to the monitoring requirements in (2)(a)(i)(B)
above which are not inconsistent with federal law.

(b)  The Executive Secretary may exempt a stationary
source or modification from the requirements of (2)(a)(i)(B)
above with respect to monitoring for a particular pollutant if:

(i)  The emissions increase of the pollutant from the new
source or the net emissions increase of the pollutant from the
modification would cause, in any area, air quality impacts less
than the following amounts:

Carbon monoxide - 575 ug/m3, 8-hour average;
Nitrogen dioxide - 14 ug/m3, annual average;
PM10 - 10 micrograms/cubic meter, 24-hour average;
Sulfur dioxide - 13 ug/m3, 24-hour average;
Lead - 0.1 ug/m3, 24-hour average;
Mercury - 0.25 ug/m3, 24-hour average;
Beryllium - 0.0005 ug/m3, 24-hour average;
Ozone - No de minimis air quality level is provided for

ozone.  However, any proposed source or modification subject
to PSD with net increase of 100 tons per year or more of volatile
organic compounds subject to PSD would be required to
perform an ambient impact analysis including the gathering of
ambient air quality data;

Fluorides - 0.25 ug/m3, 24-hour average;
Vinyl chlorides - 15 ug/m3, 24-hour average;
Total reduced sulfur - 10 ug/m3, 1-hour average;
Hydrogen sulfide - 0.04 ug/m3, 1-hour average;
Reduced sulfur compounds - 10 ug/m3, 1-hour average; or
(ii)  The concentrations of the pollutant in the area that the

source or modification would affect are less than the
concentrations listed or the pollutant is not listed in (i) above.

R307-405-7.  Increment Violations.
Where the Board determines that an increment under

R307-405-4 is violated, the Board shall promulgate a plan and
implement regulations to eliminate the violation.

R307-405-8.  Banking of Emission Offset Credit in PSD
Areas.

Banking of emission offset credits in PSD areas will be
permitted.  To preserve banked emission reductions the
Executive Secretary must identify them in either the Utah SIP
or an order and shall provide a registry to identify the person,
private entity, or government authority that has the right to use
or allocate the banked emission reduction and to record any
transfer of or lien on these rights.

KEY:  air pollution, PSD*, Class I area*
July 12, 2001 19-2-104
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R313.  Environmental Quality, Radiation Control.
R313-12.  General Provisions.
R313-12-1.  Authority.

The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(3) and 19-3-104(6) and
Section 63-38-3.

R313-12-2.  Purpose and Scope.
It is the purpose of these rules to state such requirements as

shall be applied in the use of radiation, radiation machines, and
radioactive materials to ensure the maximum protection of the
public health and safety to all persons at, or in the vicinity of,
the place of use, storage, or disposal.  These rules are intended
to be consistent with the proper use of radiation machines and
radioactive materials.  Except as otherwise specifically provided,
these rules apply to all persons who receive, possess, use,
transfer, own or acquire any source of radiation, provided,
however, that nothing in these rules shall apply to any person to
the extent such person is subject to regulation by the U.S.
Nuclear Regulatory Commission.  See also Section R313-12-55.

R313-12-3.  Definitions.
As used in these rules, these terms shall have the

definitions set forth below.  Additional definitions used only in
a certain rule will be found in that rule.

"A1" means the maximum activity of special form
radioactive material permitted in a Type A package.

"A2" means the maximum activity of radioactive material,
other than special form radioactive material, low specific
activity, and surface contaminated object material permitted in
a Type A package.  These values are either listed in 10 CFR 71,
Appendix A, which is incorporated by reference in Section
R313-19-100 or may be derived in accordance with the
procedures prescribed in 10 CFR 71, Appendix A, which is
incorporated by reference in Section R313-19-100.

"Absorbed dose" means the energy imparted by ionizing
radiation per unit mass of irradiated material.  The units of
absorbed dose are the gray (Gy) and the rad.

"Accelerator produced material" means a material made
radioactive by a particle accelerator.

"Act" means Utah Radiation Control Act, Title 19, Chapter
3.

"Activity" means the rate of disintegration or
transformation or decay of radioactive material.  The units of
activity are the becquerel (Bq) and the curie (Ci).

"Adult" means an individual 18 or more years of age.
"Address of use" means the building that is identified on

the license and where radioactive material may be received, used
or stored.

"Agreement State" means a state with which the United
States Nuclear Regulatory Commission has entered into an
effective agreement under Section 274 b. of the Atomic Energy
Act of 1954, as amended (73 Stat. 689).

"Airborne radioactive material" means a radioactive
material dispersed in the air in the form of dusts, fumes,
particulates, mists, vapors, or gases.

"Airborne radioactivity area" means:  a room, enclosure, or
area in which airborne radioactive material exists in
concentrations:

(a)  In excess of the derived air concentrations (DACs),
specified in Rule R313-15, or

(b)  To such a degree that an individual present in the area
without respiratory protective equipment could exceed, during
the hours an individual is present in a week, an intake of 0.6
percent of the annual limit on intake (ALI), or 12 DAC hours.

"As low as reasonably achievable" (ALARA) means
making every reasonable effort to maintain exposures to
radiation as far below the dose limits as is practical, consistent
with the purpose for which the licensed or registered activity is
undertaken, taking into account the state of technology, the
economics of improvements in relation to state of technology,
the economics of improvements in relation to benefits to the
public health and safety, and other societal and socioeconomic
considerations, and in relation to utilization of nuclear energy
and licensed or registered sources of radiation in the public
interest.

"Area of use" means a portion of an address of use that has
been set aside for the purpose of receiving, using, or storing
radioactive material.

"Background radiation" means radiation from cosmic
sources; naturally occurring radioactive materials, including
radon, except as a decay product of source or special nuclear
material, and including global fallout as it exists in the
environment from the testing of nuclear explosive devices or
from past nuclear accidents such as Chernobyl that contribute to
background radiation and are not under the control of the
licensee.  "Background radiation" does not include sources of
radiation from radioactive materials regulated by the
Department under the Radiation Control Act or Rules.

"Becquerel" (Bq) means the SI unit of activity.  One
becquerel is equal to one disintegration or transformation per
second.

"Bioassay" means the determination of kinds, quantities or
concentrations, and in some cases, the locations of radioactive
material in the human body, whether by direct measurement, in
vivo counting, or by analysis and evaluation of materials
excreted or removed from the human body.  For purposes of
these rules, "radiobioassay" is an equivalent term.

"Board" means the Radiation Control Board created under
Section 19-1-106.

"Byproduct material" means:
(a)  a radioactive material, with the exception of special

nuclear material, yielded in or made radioactive by exposure to
the radiation incident to the process of producing or utilizing
special nuclear material; and

(b)  the tailings or wastes produced by the extraction or
concentration of uranium or thorium from any ore processed
primarily for its source material content, including discrete
surface wastes resulting from uranium or thorium solution
extraction processes.  Underground ore bodies depleted by these
solution extraction operations do not constitute "byproduct
material" within this definition.

"Calendar quarter" means not less than 12 consecutive
weeks nor more than 14 consecutive weeks.  The first calendar
quarter of the year shall begin in January, and subsequent
calendar quarters shall be arranged so that no day is included in
more than one calendar quarter and no day in any one year is
omitted from inclusion within a calendar quarter.  The method
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observed by the licensee or registrant for determining calendar
quarters shall only be changed at the beginning of a year.

"Calibration" means the determination of:
(a)  the response or reading of an instrument relative to a

series of known radiation values over the range of the
instrument; or

(b)  the strength of a source of radiation relative to a
standard.

"CFR" means Code of Federal Regulations.
"Chelating agent" means a chemical ligand that can form

coordination compounds in which the ligand occupies more than
one coordination position.  The agents include beta diketones,
certain proteins, amine polycarboxylic acids, hydroxycarboxylic
acids, gluconic acid, and polycarboxylic acids.

"Collective dose" means the sum of the individual doses
received in a given period of time by a specified population
from exposure to a specified source of radiation.

"Committed dose equivalent" (HT,50), means the dose
equivalent to organs or tissues of reference (T), that will be
received from an intake of radioactive material by an individual
during the 50-year period following the intake.

"Committed effective dose equivalent" (HE,50), is the sum
of the products of the weighting factors applicable to each of the
body organs or tissues that are irradiated and the committed
dose equivalent to each of these organs or tissues.

"Controlled area" means an area, outside of a restricted area
but inside the site boundary, access to which can be limited by
the licensee or registrant for any reason.

"Critical group" means the group of individuals reasonably
expected to receive the greatest exposure to residual
radioactivity for any applicable set of circumstances.

"Curie" means a unit of measurement of activity. One curie
(Ci) is that quantity of radioactive material which decays at the
rate of 3.7 x 1010 disintegrations or transformations per second
(dps or tps).

"Decommission" means to remove a facility or site safely
from service and reduce residual radioactivity to a level that
permits:

(a)  release of property for unrestricted use and termination
of the license; or

(b)  release of the property under restricted conditions and
termination of the license.

"Deep dose equivalent" (Hd), which applies to external
whole body exposure, means the dose equivalent at a tissue
depth of one centimeter (1000 mg/cm2).

"Department" means the Utah State Department of
Environmental Quality.

"Depleted uranium" means the source material uranium in
which the isotope uranium-235 is less than 0.711 weight percent
of the total uranium present.  Depleted uranium does not include
special nuclear material.

"Distinguishable from background" means that the
detectable concentration of a radionuclide is statistically
different from the background concentration of that radionuclide
in the vicinity of the site or, in the case of structures, in similar
materials using adequate measurement technology, survey, and
statistical techniques.

"Dose" is a generic term that means absorbed dose, dose
equivalent, effective dose equivalent, committed dose

equivalent, committed effective dose equivalent, or total
effective dose equivalent.  For purposes of these rules,
"radiation dose" is an equivalent term.

"Dose equivalent" (HT), means the product of the absorbed
dose in tissue, quality factor, and other necessary modifying
factors at the location of interest.  The units of dose equivalent
are the sievert (Sv) and rem.

"Dose limits" means the permissible upper bounds of
radiation doses established in accordance with these rules.  For
purpose of these rules, "limits" is an equivalent term.

"Effective dose equivalent" (HE), means the sum of the
products of the dose equivalent to each organ or tissue (HT), and
the weighting factor (wT,) applicable to each of the body organs
or tissues that are irradiated.

"Embryo/fetus" means the developing human organism
from conception until the time of birth.

"Entrance or access point" means an opening through
which an individual or extremity of an individual could gain
access to radiation areas or to licensed or registered radioactive
materials.  This includes entry or exit portals of sufficient size
to permit human entry, irrespective of their intended use.

"Executive Secretary" means the executive secretary of the
board.

"Explosive material" means a chemical compound,
mixture, or device which produces a substantial instantaneous
release of gas and heat spontaneously or by contact with sparks
or flame.

"EXPOSURE" when capitalized, means the quotient of dQ
by dm where "dQ" is the absolute value of the total charge of
the ions of one sign produced in air when all the electrons, both
negatrons and positrons, liberated by photons in a volume
element of air having a mass of "dm" are completely stopped in
air.  The special unit of EXPOSURE is the roentgen (R).  See
Section R313-12-20 Units of exposure and dose for the SI
equivalent.  For purposes of these rules, this term is used as a
noun.

"Exposure" when not capitalized as the above term, means
being exposed to ionizing radiation or to radioactive material.
For purposes of these rules, this term is used as a verb.

"EXPOSURE rate" means the EXPOSURE per unit of
time, such as roentgen per minute and milliroentgen per hour.

"External dose" means that portion of the dose equivalent
received from a source of radiation outside the body.

"Extremity" means hand, elbow, arm below the elbow,
foot, knee, and leg below the knee.

"Eye dose equivalent" means the external dose equivalent
to the lens of the eye at a tissue depth of 0.3 centimeter (300
mg/cm2).

"Facility" means the location within one building, vehicle,
or under one roof and under the same administrative control

(a)  at which the use, processing or storage of radioactive
material is or was authorized; or

(b)  at which one or more radiation-producing machines or
radioactivity-inducing machines are installed or located.

"Former United States Atomic Energy Commission (AEC)
or United States Nuclear Regulatory Commission (NRC)
licensed facilities" means nuclear reactors, nuclear fuel
reprocessing plants, uranium enrichment plants, or critical mass
experimental facilities where AEC or NRC licenses have been
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terminated.
"Generally applicable environmental radiation standards"

means standards issued by the U.S. Environmental Protection
Agency under the authority of the Atomic Energy Act of 1954,
as amended, that impose limits on radiation exposures or levels,
or concentrations or quantities of radioactive material, in the
general environment outside the boundaries of locations under
the control of persons possessing or using radioactive material.

"Gray" (Gy)  means the SI unit of absorbed dose.  One gray
is equal to an absorbed dose of one joule per kilogram.

"Hazardous waste" means those wastes designated as
hazardous by the U.S. Environmental Protection Agency rules
in 40 CFR Part 261.

"Healing arts" means the disciplines of medicine, dentistry,
osteopathy, chiropractic, and podiatry.

"High radiation area" means an area, accessible to
individuals, in which radiation levels could result in an
individual receiving a dose equivalent in excess of one mSv (0.1
rem), in one hour at 30 centimeters from a source of radiation or
from a surface that the radiation penetrates.  For purposes of
these rules, rooms or areas in which diagnostic x-ray systems are
used for healing arts purposes are not considered high radiation
areas.

"Human use" means the intentional internal or external
administration of radiation or radioactive material to human
beings.

"Individual" means a human being.
"Individual monitoring" means the assessment of:
(a)  dose equivalent, by the use of individual monitoring

devices or, by the use of survey data; or
(b)  committed effective dose equivalent by bioassay or by

determination of the time weighted air concentrations to which
an individual has been exposed, that is, DAC-hours.

"Individual monitoring devices" means devices designated
to be worn by a single individual for the assessment of dose
equivalent.  For purposes of these rules, individual monitoring
equipment and personnel monitoring equipment are equivalent
terms.  Examples of individual monitoring devices are film
badges, thermoluminescent dosimeters (TLD’s), pocket
ionization chambers, and personal air sampling devices.

"Inspection" means an official examination or observation
including, but not limited to, tests, surveys, and monitoring to
determine compliance with rules, orders, requirements and
conditions applicable to radiation sources.

"Interlock" means a device arranged or connected requiring
the occurrence of an event or condition before a second
condition can occur or continue to occur.

"Internal dose" means that portion of the dose equivalent
received from radioactive material taken into the body.

"License" means a license issued by the Executive
Secretary in accordance with the rules adopted by the Board.

"Licensee" means a person who is licensed by the
Department in accordance with these rules and the Act.

"Licensed or registered material" means radioactive
material, received, possessed, used or transferred or disposed of
under a general or specific license issued by the Executive
Secretary.

"Licensing state" means a state which has been
provisionally or finally designated as such by the Conference of

Radiation Control Program Directors, Inc., which reviews state
regulations to establish equivalency with the Suggested State
Regulations and ascertains whether a State has an effective
program for control of natural occurring or accelerator produced
radioactive material (NARM).  The Conference will designate
as Licensing States those states with regulations for control of
radiation relating to, and an effective program for, the regulatory
control of NARM.

"Limits".  See "Dose limits".
"Lost or missing source of radiation" means licensed or

registered sources of radiation whose location is unknown.  This
definition includes, but is not limited to, radioactive material
that has been shipped but has not reached its planned
destination and whose location cannot be readily traced in the
transportation system.

"Major processor" means a user processing, handling, or
manufacturing radioactive material exceeding Type A quantities
as unsealed sources or material, or exceeding four times Type B
quantities as sealed sources, but does not include nuclear
medicine programs, universities, industrial radiographers, or
small industrial programs.  Type A and B quantities are defined
in 10 CFR 71.4.

"Member of the public" means an individual except when
that individual is receiving an occupational dose.

"Minor" means an individual less than 18 years of age.
"Monitoring" means the measurement of radiation,

radioactive material concentrations, surface area activities or
quantities of radioactive material, and the use of the results of
these measurements to evaluate potential exposures and doses.
For purposes of these rules, radiation monitoring and radiation
protection monitoring are equivalent terms.

"NARM" means a naturally occurring or accelerator-
produced radioactive material.  It does not include byproduct,
source or special nuclear material.

"NORM" means a naturally occurring radioactive material.
"Natural radioactivity" means radioactivity of naturally

occurring nuclides.
"Nuclear Regulatory Commission" (NRC) means the U.S.

Nuclear Regulatory Commission or its duly authorized
representatives.

"Occupational dose" means the dose received by an
individual in the course of employment in which the individual’s
assigned duties for the licensee or registrant involve exposure to
sources of radiation, whether or not the sources of radiation are
in the possession of the licensee, registrant, or other person.
Occupational dose does not include doses received from
background radiation, from any medical administration the
individual has received, from exposure to individuals
administered radioactive material and released in accordance
with Section R313-32-75, from voluntary participation in
medical research programs, or as a member of the public.

"Package" means the packaging together with its
radioactive contents as presented for transport.

"Particle accelerator" means a machine capable of
accelerating electrons, protons, deuterons, or other charged
particles in a vacuum and of discharging the resultant particulate
or other radiation into a medium at energies usually in excess of
one MeV.

"Permit" means a permit issued by the Executive Secretary
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in accordance with the rules adopted by the Board.
"Permitee" means a person who is permitted by the

Department in accordance with these rules and the Act.
"Person" means an individual, corporation, partnership,

firm, association, trust, estate, public or private institution,
group, agency, political subdivision of this state, or another state
or political subdivision or agency thereof, and a legal successor,
representative, agent or agency of the foregoing.

"Personnel monitoring equipment," see individual
monitoring devices.

"Pharmacist" means an individual licensed by this state to
practice pharmacy.  See Sections 58-17a-101 through 58-17a-
801.

"Physician" means an individual licensed by this state to
practice medicine and surgery in all its branches.  See Sections
58-67-101 through 58-67-803.

"Practitioner" means an individual licensed by this state in
the practice of a healing art.  Examples would be, physician,
dentist, podiatrist, osteopath, and chiropractor.

"Protective apron" means an apron made of radiation-
attenuating materials used to reduce exposure to radiation.

"Public dose" means the dose received by a member of the
public from sources of radiation from licensed or registered
operations. Public dose does not include occupational dose or
doses received from background radiation, from any medical
administration the individual has received, from exposure to
individuals administered radioactive material and released in
accordance with Section R313-32-75, or from voluntary
participation in medical research programs.

"Pyrophoric material" means any liquid that ignites
spontaneously in dry or moist air at or below 130 degrees
Fahrenheit (54.4 degrees Celsius) or any solid material, other
than one classed as an explosive, which under normal conditions
is liable to cause fires through friction, retained heat from
manufacturing or processing, or which can be ignited and, when
ignited, burns so vigorously and persistently as to create a
serious transportation, handling, or disposal hazard.  Included
are spontaneously combustible and water-reactive materials.

"Quality factor" (Q) means the modifying factor, listed in
Tables 1 and 2 of Section R313-12-20 that is used to derive
dose equivalent from absorbed dose.

"Rad" means the special unit of absorbed dose.  One rad is
equal to an absorbed dose of 100 erg per gram or 0.01 joule per
kilogram

"Radiation" means alpha particles, beta particles, gamma
rays, x-rays, neutrons, high speed electrons, high speed protons,
and other particles capable of producing ions.  For purposes of
these rules, ionizing radiation is an equivalent term.  Radiation,
as used in these rules, does not include non-ionizing radiation,
like radiowaves or microwaves, visible, infrared, or ultraviolet
light.

"Radiation area" means an area, accessible to individuals,
in which radiation levels could result in an individual receiving
a dose equivalent in excess of 0.05 mSv (0.005 rem), in one
hour at 30 centimeters from the source of radiation or from a
surface that the radiation penetrates.

"Radiation machine" means a device capable of producing
radiation except those devices with radioactive material as the
only source of radiation.

"Radiation safety officer" means an individual who has the
knowledge and responsibility to apply appropriate radiation
protection rules and has been assigned such responsibility by the
licensee or registrant.

"Radiation source".  See "Source of radiation."
"Radioactive material" means a solid, liquid, or gas which

emits radiation spontaneously.
"Radioactivity" means the transformation of unstable

atomic nuclei by the emission of radiation.
"Radiobioassay".  See "Bioassay".
"Registrant" means any person who is registered with

respect to radioactive materials or radiation machines with the
Executive Secretary or is legally obligated to register with the
Executive Secretary pursuant to these rules and the Act.

"Registration" means registration with the Department in
accordance with the rules adopted by the Board.

"Regulations of the U.S. Department of Transportation"
means 49 CFR 100 through 189.

"Rem" means the special unit of any of the quantities
expressed as dose equivalent.  The dose equivalent in rem is
equal to the absorbed dose in rad multiplied by the quality
factor.  One rem equals 0.01 sievert (Sv).

"Research and development" means:
(a) theoretical analysis, exploration, or experimentation; or
(b) the extension of investigative findings and theories of

a scientific or technical nature into practical application for
experimental and demonstration purposes, including the
experimental production and testing of models, devices,
equipment, materials, and processes.  Research and
development does not include the internal or external
administration of radiation or radioactive material to human
beings.

"Residual radioactivity" means radioactivity in structures,
materials, soils, groundwater, and other media at a site resulting
from activities under the licensee’s control.  This includes
radioactivity from all licensed and unlicensed sources used by
the licensee, but excludes background radiation.  It also includes
radioactive materials remaining at the site as a result of routine
or accidental releases of radioactive material at the site and
previous burials at the site, even if those burials were made in
accordance with the provisions of Rule R313-15.

"Restricted area" means an area, access to which is limited
by the licensee or registrant for the purpose of protecting
individuals against undue risks from exposure to sources of
radiation.  A "Restricted area" does not include areas used as
residential quarters, but separate rooms in a residential building
may be set apart as a restricted area.

"Roentgen" (R) means the special unit of EXPOSURE.
One roentgen equals 2.58 x 10-4 coulombs per kilogram of air.
See EXPOSURE.

"Sealed source" means radioactive material that is
permanently bonded or fixed in a capsule or matrix designed to
prevent release and dispersal of the radioactive material under
the most severe conditions which are likely to be encountered
in normal use and handling.

"Shallow dose equivalent" (Hs) which applies to the
external exposure of the skin or an extremity, means the dose
equivalent at a tissue depth of 0.007 centimeter (seven mg per
cm2), averaged over an area of one square centimeter.
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"SI" means an abbreviation of the International System of
Units.

"Sievert" (Sv) means the SI unit of any of the quantities
expressed as dose equivalent.  The dose equivalent in sievert is
equal to the absorbed dose in gray multiplied by the quality
factor.  One Sv equals 100 rem.

"Site boundary" means that line beyond which the land or
property is not owned, leased, or otherwise controlled by the
licensee or registrant.

"Source container" means a device in which sealed sources
are transported or stored.

"Source material" means:
(a) uranium or thorium, or any combination thereof, in any

physical or chemical form, or
(b) ores that contain by weight one-twentieth of one

percent (0.05 percent), or more of, uranium, thorium, or any
combination of uranium and thorium.  Source material does not
include special nuclear material.

"Source material milling" means any activity that results in
the production of byproduct material as defined by (b) of
"byproduct material".

"Source of radiation" means any radioactive material, or a
device or equipment emitting or capable of producing ionizing
radiation.

"Special form radioactive material" means radioactive
material which satisfies the following conditions:

(a)  it is either a single solid piece or is contained in a
sealed capsule that can be opened only by destroying the
capsule;

(b)  the piece or capsule has at least one dimension not less
than five millimeters (0.197 inch); and

(c)  it satisfies the test requirements specified by the U.S.
Nuclear Regulatory Commission in 10 CFR 71.75.  A special
form encapsulation designed in accordance with the U.S.
Nuclear Regulatory Commission requirements in effect on June
30, 1983, and constructed prior to July 1, 1985, may continue to
be used.  A special form encapsulation designed in accordance
with the requirements of Section 71.4 in effect on March 31,
1996, (see 10 CFR 71 revised January 1, 1983), and constructed
before April 1, 1998, may continue to be used.  Any other
special form encapsulation must meet the specifications of this
definition.

"Special nuclear material" means:
(a)  plutonium, uranium-233, uranium enriched in the

isotope 233 or in the isotope 235, and other material that the
U.S. Nuclear Regulatory Commission, pursuant to the
provisions of section 51 of the Atomic Energy Act of 1954, as
amended, determines to be special nuclear material, but does not
include source material; or

(b)  any material artificially enriched by any of the
foregoing but does not include source material.

"Special nuclear material in quantities not sufficient to
form a critical mass" means uranium enriched in the isotope U-
235 in quantities not exceeding 350 grams of contained U-235;
uranium-233 in quantities not exceeding 200 grams; plutonium
in quantities not exceeding 200 grams or a combination of them
in accordance with the following formula:  For each kind of
special nuclear material, determine the ratio between the
quantity of that special nuclear material and the quantity

specified above for the same kind of special nuclear material.
The sum of such ratios for all of the kinds of special nuclear
material in combination shall not exceed one.  For example, the
following quantities in combination would not exceed the
limitation and are within the formula:

((175(Grams contained U-235)/350) + (50(Grams U-
233/200) + (50(Grams Pu)/200)) is equal to one.

"Survey" means an evaluation of the radiological
conditions and potential hazards incident to the production, use,
transfer, release, disposal, or presence of sources of radiation.
When appropriate, such evaluation includes, but is not limited
to, tests, physical examinations and measurements of levels of
radiation or concentrations of radioactive material present.

"Test" means the process of verifying compliance with an
applicable rule.

"These rules" means "Utah Radiation Control Rules".
"Total effective dose equivalent" (TEDE) means the sum

of the deep dose equivalent for external exposures and the
committed effective dose equivalent for internal exposures.

"Total organ dose equivalent" (TODE) means the sum of
the deep dose equivalent and the committed dose equivalent to
the organ receiving the highest dose as described in Subsection
R313-15-1107(1)(f).

"U.S. Department of Energy" means the Department of
Energy established by Public Law 95-91, August 4, 1977, 91
Stat. 565, 42 U.S.C. 7101 et seq., to the extent that the
Department exercises functions formerly vested in the U.S.
Atomic Energy Commission, its Chairman, members, officers
and components and transferred to the U.S. Energy Research
and Development Administration and to the Administrator
thereof pursuant to sections 104(b), (c), and (d) of Public Law
93-438, October 11, 1974, 88 Stat. 1233 at 1237, effective
January 19, 1975 known as the Energy Reorganization Act of
1974, and retransferred to the Secretary of Energy pursuant to
section 301(a) of Public Law 95-91, August 14, 1977, 91 Stat.
565 at 577-578, 42 U.S.C. 7151, effective October 1, 1977
known as the Department of Energy Organization Act.

"Unrefined and unprocessed ore" means ore in its natural
form prior to processing, like grinding, roasting, beneficiating
or refining.

"Unrestricted area" means an area, to which access is
neither limited nor controlled by the licensee or registrant.  For
purposes of these rules, "uncontrolled area" is an equivalent
term.

"Waste" means those low-level radioactive wastes that are
acceptable for disposal in a land disposal facility.  For the
purposes of this definition, low-level waste has the same
meaning as in the Low-Level Radioactive Waste Policy Act,
P.L. 96-573, as amended by P.L. 99-240, effective January 15,
1986; that is, radioactive waste:

(a) not classified as high-level radioactive waste, spent
nuclear fuel, or byproduct material as defined in Section 11e.(2)
of the Atomic Energy Act (uranium or thorium tailings and
waste) and

(b) classified by the U.S. Nuclear Regulatory Commission
as low-level radioactive waste consistent with existing law and
in accordance with (a) above.

"Waste collector licensees" means persons licensed to
receive and store radioactive wastes prior to disposal or persons
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licensed to dispose of radioactive waste.
"Week" means seven consecutive days starting on Sunday.
"Whole body" means, for purposes of external exposure,

head, trunk including male gonads, arms above the elbow, or
legs above the knees.

"Worker" means an individual engaged in work under a
license or registration issued by the Executive Secretary and
controlled by a licensee or registrant, but does not include the
licensee or registrant.

"Working level" (WL), means any combination of short-
lived radon daughters in one liter of air that will result in the
ultimate emission of 1.3 x 105 MeV of potential alpha particle
energy.  The short-lived radon daughters are, for radon-222:
polonium-218, lead-214, bismuth-214, and polonium-214; and
for radon 220:  polonium-216, lead-212, bismuth-212, and
polonium-212.

"Working level month" (WLM), means an exposure to one
working level for 170 hours.  2,000 working hours per year
divided by 12 months per year is approximately equal to 170
hours per month.

"Year" means the period of time beginning in January used
to determine compliance with the provisions of these rules.  The
licensee or registrant may change the starting date of the year
used to determine compliance by the licensee or registrant
provided that the decision to make the change is made not later
than December 31 of the previous year.  If a licensee or
registrant changes in a year, the licensee or registrant shall
assure that no day is omitted or duplicated in consecutive years.

R313-12-20.  Units of Exposure and Dose.
(1)  As used in these rules, the unit of EXPOSURE is the

coulomb per kilogram (C per kg).  One roentgen is equal to 2.58
x 10-4 coulomb per kilogram of air.

(2)  As used in these rules, the units of dose are:
(a)  Gray (Gy) is the SI unit of absorbed dose.  One gray is

equal to an absorbed dose of one joule per kilogram.  One gray
equals 100 rad.

(b)  Rad is the special unit of absorbed dose.  One rad is
equal to an absorbed dose of 100 erg per gram or 0.01 joule per
kilogram.  One rad equals 0.01 Gy.

(c)  Rem is the special unit of any of the quantities
expressed as dose equivalent.  The dose equivalent in rem is
equal to the absorbed dose in rad multiplied by the quality
factor.  One rem equals 0.01 Sv.

(d)  Sievert (Sv) is the SI unit of any of the quantities
expressed as dose equivalent.  The dose equivalent in sievert is
equal to the absorbed dose in gray multiplied by the quality
factor.  One Sv equals 100 rem.

(3)  As used in these rules, the quality factors for
converting absorbed dose to dose equivalent are shown in Table
1.
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(4)  If it is more convenient to measure the neutron fluence
rate than to determine the neutron dose equivalent rate in sievert
per hour or rem per hour, as provided in Subsection R313-12-
20(3), 0.01 Sv of neutron radiation of unknown energies may,
for purposes of these rules, be assumed to result from a total
fluence of 25 million neutrons per square centimeter incident
upon the body.  If sufficient information exists to estimate the
approximate energy distribution of the neutrons, the licensee or
registrant may use the fluence rate per unit dose equivalent or
the appropriate Q value from Table 2 to convert a measured
tissue dose in gray or rad to dose equivalent in sievert or rem.
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R313-12-40.  Units of Radioactivity.
For purposes of these rules, activity is expressed in the SI

unit of becquerel (Bq), or in the special unit of curie (Ci), or
their multiples, or disintegrations or transformations per unit of
time.

(1)  One becquerel (Bq) equals one disintegration or
transformation per second.

(2)  One curie (Ci) equals 3.7 x 1010 disintegrations or
transformations per second, which equals 3.7 x 1010 becquerel,
which equals 2.22 x 1012 disintegrations or transformations per
minute.
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R313-12-51.  Records.
(1)  A licensee or registrant shall maintain records showing

the receipt, transfer, and disposal of all sources of radiation.
(2)  Prior to license termination, each licensee authorized

to possess radioactive material with a half-life greater than 120
days, in an unsealed form, may forward the following records to
the Executive Secretary:

(a)  records of disposal of licensed material made under
Sections R313-15-1002 (including burials authorized before
January 28, 1981), R313-15-1003, R313-15-1004, and R313-
15-1005; and

(b)  records required by Subsection R313-15-1103(2)(d).
NOTE:  10 CFR 20.304 permitted burial of small quantities

of licensed materials in soil before January 28, 1981, without
specific U.S. Nuclear Regulatory Commission authorization.
See 20.304 contained in the 10 CFR, parts 0 to 199, edition
revised as of January 1, 1981.

(3)  If licensed activities are transferred or assigned in
accordance with Subsection R313-19-34(2), each licensee
authorized to possess radioactive material, with a half-life
greater than 120 days, in an unsealed form, shall transfer the
following records to the new licensee and the new licensee will
be responsible for maintaining these records until the license is
terminated:

(a)  records of disposal of licensed material made under
Sections R313-15-1002 (including burials authorized before
January 28, 1981), R313-15-1003, R313-15-1004, and R313-
15-1005; and

(b)  records required by Subsection R313-15-1103(2)(d).
(4)  Prior to license termination, each licensee may forward

the records required by Subsection R313-22-35(7) to the
Executive Secretary.

(5)  Additional records requirements are specified
elsewhere in these rules.

R313-12-52.  Inspections.
(1)  A licensee or registrant shall afford representatives of

the Executive Secretary, at reasonable times, opportunity to
inspect sources of radiation and the premises and facilities
wherein those sources of radiation are used or stored.

(2)  A licensee or registrant shall make available to
representatives of the Executive Secretary for inspection, upon
reasonable notice, records maintained pursuant to these rules.

R313-12-53.  Tests.
(1)  A licensee or registrant shall perform upon instructions

from a representative of the Board or the Executive Secretary or
shall permit the representative to perform reasonable tests as the
representative deems appropriate or necessary including, but not
limited to, tests of:

(a)  sources of radiation;
(b)  facilities wherein sources of radiation are used or

stored;
(c)  radiation detection and monitoring instruments; and
(d)  other equipment and devices used in connection with

utilization or storage of licensed or registered sources of
radiation.

R313-12-54.  Additional Requirements.

The Board may, by rule, or order, impose upon a licensee
or registrant requirements in addition to those established in
these rules that it deems appropriate or necessary to minimize
any danger to public health and safety or the environment.

R313-12-55.  Exemptions.
(1)  The Board may, upon application or upon its own

initiative, grant exemptions or exceptions from the requirements
of these rules as it determines are authorized by law and will not
result in undue hazard to public health and safety or the
environment.

(2)  U.S. Department of Energy contractors or
subcontractors and U.S. Nuclear Regulatory Commission
contractors or subcontractors operating within this state are
exempt from these rules to the extent that the contractor or
subcontractor under his contract receives, possesses, uses,
transfers, or acquires sources of radiation.  The following
contractor categories are included:

(a)  prime contractors performing work for the U.S.
Department of Energy at U.S. Government-owned or controlled
sites, including the transportation of sources of radiation to or
from the sites and the performance of contract services during
temporary interruptions of the transportation;

(b)  prime contractors of the U.S. Department of Energy
performing research in, or development, manufacture, storage,
testing or transportation of, atomic weapons or components
thereof;

(c)  prime contractors of the U.S. Department of Energy
using or operating nuclear reactors or other nuclear devices in
a United States Government-owned vehicle or vessel; and

(d)  any other prime contractor or subcontractor of the U.S.
Department of Energy or of the U.S. Nuclear Regulatory
Commission when the state and the U.S. Nuclear Regulatory
Commission jointly determine (i) that the exemption of the
prime contractor or subcontractor is authorized by law; and (ii)
that under the terms of the contract or subcontract, there is
adequate assurance that the work thereunder can be
accomplished without undue risk to the public health and safety.

R313-12-70.  Impounding.
Sources of radiation shall be subject to impounding

pursuant to Section 19-3-111.  Persons who have a source of
radiation impounded are subject to fees established in
accordance with the Legislative Appropriations Act for the
actual cost of the management and oversight activities
performed by representatives of the Executive Secretary.

R313-12-100.  Prohibited Uses.
(1)  A hand-held fluoroscopic screen using x-ray

equipment shall not be used unless it has been listed in the
Registry of Sealed Source and Devices or accepted for
certification by the U.S. Food and Drug Administration, Center
for Devices and Radiological Health.

(2)  A shoe-fitting fluoroscopic device shall not be used.

R313-12-110.  Communications.
All communications and reports concerning these rules,

and applications filed thereunder, should be addressed to the
Division of Radiation Control, P.O. Box 144850, 168 North



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 112

1950 West, Salt Lake City, Utah 84114-4850.

KEY:  definitions, units, inspections, exemptions
June 8, 2001 19-3-104
Notice of Continuation July 23, 2001 19-3-108
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R313.  Environmental Quality, Radiation Control.
R313-14.  Violations and Escalated Enforcement.
R313-14-1.  Introduction and Purpose.

(1)  The purpose of the radiation control inspection and
compliance program is to assure the radiological safety of the
public, radiation workers, and the environment by:

(a)  ensuring compliance with Utah Radiation Control rules
or license conditions;

(b)  obtaining prompt correction of violations;
(c)  deterring future violations; and
(d)  encouraging improvement of licensee, permittee or

registrant performance, including the prompt identification,
reporting, and correction of potential safety problems.

(2)  Consistent with the purpose of the radiation control
inspection and compliance program, prompt and vigorous
enforcement action shall be taken when dealing with licensees,
permittees or registrants who fail to demonstrate adherence to
these rules.  Enforcement action is dependent on the
circumstances of the case and may require that discretion be
exercised after consideration of these standards.  Sanctions have
been designed to ensure that a licensee, permittee or registrant
does not deliberately profit from violations of the Utah
Radiation Control rules.

R313-14-2.  Responsibilities.
(1)  The Board has authorized the Executive Secretary to:
(a)  enforce rules through the issuance of orders and assess

penalties in accordance with Section 19-3-109; and
(b)  impound radioactive material in accordance with

Section 19-3-111.
(2)  The Executive Secretary is authorized to issue Notices

of Violations.

R313-14-3.  Definitions.
As used in R313-14, the following definitions apply:
(1)  "Material False Statement" means a statement that is

false by omission or commission and is relevant to the
regulatory process.

(2)  "Requirement" means a legally binding requirement
such as a statute, rule, license condition, permit, registration,
technical specification, or order.

(3)  "Similar" means those violations which could have
been reasonably expected to have been prevented by the
licensee’s, permittee’s or registrant’s corrective action for a
previous violation.

(4)  "Willfulness" means the deliberate intent to violate or
falsify, and includes careless disregard for requirements.  Acts
which do not rise to the level of careless disregard are not
included in this definition.

R313-14-10.  Severity of Violations.
(1)  Violations are placed in one of two major categories.

These categories are:
(a)  electronically produced radiation operations; or
(b)  radioactive materials operations.
(2)  Regulatory requirements vary in public health and

environmental safety significance.  Therefore, it is essential that
the relative importance of violations be identified as the first
step in the enforcement process.  Based upon their relative

hazard, violations are assigned to one of five levels of severity.
(3)  Severity Level I is assigned to violations that are the

most significant and Severity Level V violations are the least
significant.  In general, violations that are included in Severity
Levels I and II involve actual or high potential impact on the
public.  Severity Level III violations are cause for significant
concern.  Severity Level IV violations are less serious but are of
more than minor concern, however, if left uncorrected, they
could lead to a more serious concern.  Severity Level V
violations are of minor safety or environmental concern.

(4)  The severity of a violation shall be characterized at the
level best suited to the significance of the particular violation.
A severity level may be increased if the circumstances
surrounding the violation involve careless disregard of
requirements, deception, or other indications of willfulness.  In
determining the specific severity level of a violation involving
willfulness, consideration will be given to factors like the
position of the person involved in the violation, the significance
of an underlying violation, the intent of the violator and the
economic advantage gained by the violation.  The relative
weight given to these factors in arriving at the appropriate
severity level is dependent on the circumstances of the violation.

(5)  The severity level assigned to material false statements
may be Severity Level I, II or III, depending on the
circumstances surrounding the statement.  In determining the
specific severity level of a violation involving material false
statements or falsification of records, consideration is given to
factors like the position of the person involved in the violation,
for example, a first line supervisor as opposed to a senior
manager, the significance of the information involved, and the
intent of the violator.  Negligence not amounting to careless
disregard would be weighted differently than careless disregard
or deliberateness.  The relative weight given to these factors in
arriving at the appropriate severity level is dependent on the
circumstances of the violation.

R313-14-15.  Enforcement Actions.
This Section describes the enforcement sanctions available

to the Executive Secretary and specifies the conditions under
which they are to be used.

(1)  Notice of Violation
(a)  A Notice of Violation is a written notice setting forth

one or more violations of a legally binding requirement.  The
notice normally requires the licensee, permittee or registrant to
provide a written statement describing:

(i)  corrective steps which have been taken by the licensee,
permittee or registrant and the results achieved;

(ii)  corrective steps which shall be taken to prevent
recurrence; and

(iii)  the date when full compliance will be achieved.
(b)  The Executive Secretary may require responses to

Notices of Violation to be under oath.  Normally, responses
under oath may be required only in connection with civil
penalties and orders.

(c)  A Notice of Violation is used by the Executive
Secretary as the method for formalizing the existence of a
violation.  The Notice may be the only enforcement action taken
or it may be used as a basis for other enforcement actions.
Licensee, permittee or registrant initiative for self-identification
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and correction of problems is encouraged.  The Executive
Secretary shall not generally issue Notices of Violation for a
violation that meets the five following tests:

(i)  it was identified by the licensee, permittee or registrant;
(ii)  it fits in Severity Level IV or V;
(iii)  it was reported, in writing, to the Executive Secretary;
(iv)  it was or will be corrected, including measures to

prevent recurrence, within a reasonable time; and
(v)  it was not a violation that could reasonably be expected

to have been prevented by the licensee’s, permittee’s or
registrant’s corrective action for a previous violation.

(d)  Licensees, permittees or registrants are not ordinarily
cited for violations resulting from matters outside of their
control, like equipment failures that were not avoidable by
reasonable quality assurance measures or management controls.
Generally however, licensees, permittees and registrants are held
responsible for the acts of their employees.  Accordingly, the
rules should not be construed to excuse personal errors.

(2)  Civil Penalty.
(a)  A civil penalty is a monetary penalty that may be

imposed for violation of Utah Radiation Control Rules or lawful
orders issued by the Executive Secretary.  Civil penalties are
designed to emphasize the need for lasting remedial action and
to deter future violations.  Generally, civil penalties are imposed
for Severity Level I violations, are imposed for Severity Level
II violations, in the absence of mitigating circumstances, are
considered for Severity Level III violations, and may be
imposed for Severity Level IV and V violations that are similar
to previous violations for which the licensee, permittee or
registrant failed to take effective corrective action.

(b)  The level of a civil penalty is established so that a
penalty does not exceed $5,000 per violation.  Except as
modified by provision of the next paragraphs, the base civil
penalties are as follows:
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(i)  Comprehensive licensee, permittee or registrant
programs for detection, correction and reporting of problems
that may constitute, or lead to, violation of regulatory
requirements are important and consideration may be given for
effective internal audit programs.  When licensees, permittees or
registrants find, report, and correct a violation expeditiously and
effectively, the Executive Secretary may apply adjustment
factors to reduce or eliminate a civil penalty.

(ii)  Ineffective licensee, permittee or registrant programs
for problem identification or correction are unacceptable.  In
cases involving willfulness, flagrant violations, repeated poor
performance in an area of concern, or serious breakdown in
management controls, the Executive Secretary may apply the
full enforcement authority.

(iii)  The Executive Secretary may review the proposed
civil penalty case on its own merits and adjust the civil penalty
upward or downward appropriately.  After considering the
relevant circumstances, adjustments to these values may be

made for the factors identified below:
(A)  Reduction of the civil penalty may be given when a

licensee, permittee or registrant identifies the violation and
promptly reports, in writing, the violation to the Executive
Secretary.  No consideration will be given to this factor if the
licensee, permittee or registrant does not take immediate action
to correct the problem upon discovery.

(B)  Recognizing that corrective action is always required
to meet regulatory requirements, the promptness and extent to
which the licensee, permittee or registrant takes corrective
action, including actions to prevent recurrence, may be
considered in modifying the civil penalty to be assessed.

(C)  Reduction of the civil penalty may be given for prior
good performance in the general area of concern.

(D)  The civil penalty may be increased as much as 50%
for cases where the licensee, permittee or registrant had prior
knowledge of a problem as a result of an internal audit, or
specific Executive Secretary or industry notification, and had
failed to take effective preventive steps.

(E)  The civil penalty may be increased as much as 50%
where multiple examples of a particular violation are identified
during the inspection period.

(c)  A violation of a continuing nature shall, for the
purposes of calculating the proposed civil penalty, be
considered a separate violation for each day of its continuance.
A continuing violation is not considered a repeat violation.  In
the event a violation is repeated within five years, the scheduled
amount of the civil penalty may be increased 25%; and for
repeat violations of Severity Levels II and III, the penalty may
not be avoided by compliance.  Other rights and procedures are
not affected by the repeat violation.

(d)  Payment of civil penalties shall be made within 30
working days of receipt of a Notice of Violation and Notice of
Proposed Imposition of a Civil Penalty.  An extension may be
given when extenuating circumstances are shown to exist.
Payment shall be made by check, payable to the Division of
Radiation Control and mailed to the Division at the address
shown with the Notice of Violation.

(3)  Orders.
(a)  An Order is a written directive to modify, suspend, or

revoke a license, permit or registration; to cease and desist from
a given practice or activity; or to take other action that may be
necessary.

(b)  Modification Orders are issued when some change in
licensee, permittee or registrant equipment, procedures or
management control is necessary.

(c)  Suspension Orders may be used:
(i)  to remove a threat to the public health and safety or the

environment;
(ii)  when the licensee, permittee or registrant has not

responded adequately to other enforcement action;
(iii)  when the licensee, permittee or registrant interferes

with the conduct of an inspection; or
(iv)  for a reason not mentioned above for which license,

permit or registration revocation is authorized.
(v)  Suspensions may apply to all or part of the regulated

activity.  Ordinarily, an activity is not suspended, nor is a
suspension prolonged for failure to comply with requirements
when the failure is not willful or when adequate corrective
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actions have been taken.
(d)  Revocation Orders may be used:
(i)  when a licensee, permittee or registrant is unable or

unwilling to comply with these rules;
(ii)  when a licensee, permittee or registrant refuses to

correct a violation;
(iii)  when a licensee, permittee or registrant does not

respond to a Notice of Violation;
(iv)  when a licensee, permittee or registrant does not pay

a fee required by the Department; or
(v)  for any other reason for which revocation is authorized.
(e)  Cease and Desist Orders are used to stop unauthorized

activity that has continued despite notification by the Executive
Secretary that the activity is unauthorized.

(f)  Orders may be made effective immediately, without
prior opportunity for hearing, whenever it is determined that the
public health, interest, or safety so requires, or when the Order
is responding to a violation involving willfulness.  Otherwise, a
prior opportunity for a hearing is afforded.  For cases in which
a basis could reasonably exist for not taking the action as
proposed, the licensee, permittee or registrant shall be afforded
an opportunity to show cause why the Order should not be
issued in the proposed manner.

(4)  Escalation of Enforcement Sanctions.
(a)  In accordance with the provisions of Section 19-3-111

the radioactive material of a person may be impounded.
Administrative procedures will be conducted as provided by
R313-14-20, prior to disposal of impounded radioactive
materials.

(b)  Violations of Severity Levels I, II or III are considered
to be very serious.  If repetitive very serious violations occur,
the Executive Secretary may issue Orders in conjunction with
other enforcement actions to achieve immediate corrective
actions and to deter their recurrence.  In accordance with the
criteria contained in this section, the Executive Secretary shall
carefully consider the circumstances of cases when selecting and
applying the appropriate sanctions.

(c)  The progression of enforcement actions for repetitive
violations may be based on violations under a single license,
permit or registration.  The actual progression to be used in a
particular case may depend on the circumstances.  When more
than one facility is covered by a single license, permit or
registration, the normal progression may be based on repetitive
violations under the same license, permit or registration.  It
should be noted that under some circumstances, for example,
where there is common control over some facet of facility
operations, repetitive violations may be charged even though the
second violation occurred at a different facility or under a
different license, permit or registration.

(5)  Related Administrative Actions.
(a)  In addition to the formal enforcement mechanisms of

Notices of Violation and Orders, the Executive Secretary may
use administrative mechanisms, like enforcement conferences,
bulletins, circulars, information notices, generic letters, and
confirmatory action letters as part of the enforcement and
regulatory program.  Licensees, permittees and registrants are
expected to adhere to obligations and commitments resulting
from these processes and the Executive Secretary shall, if
necessary, issue appropriate orders to make sure that expectation

is realized.
(b)  Enforcement Conferences are meetings held by the

Executive Secretary with licensee, permittee or registrant
management to discuss safety, public health, or environmental
problems, compliance with regulatory requirements, proposed
corrective measures, including schedules for implementation,
and enforcement options available to the Executive Secretary.

(c)  Bulletins, Circulars, Information Notices, and Generic
Letters are written notifications to groups of licensees,
permittees or registrants identifying specific problems and
calling for or recommending specific actions on their part.
Responses to these notifications may be required.

(d)  Confirmatory Action Letters are letters confirming a
licensee’s, permittee’s or registrant’s agreement to take certain
actions to remove significant concerns about health and safety,
or the environment.

R313-14-25.  Public Disclosure of Enforcement Actions.
Enforcement actions and responses are publicly available

for inspection.  In addition, press releases are generally issued
for Notices of Proposed Imposition of a Civil Penalty and
Orders.  In the case of orders and civil penalties related to
violations at Severity Level I, II or III, press releases may be
issued at the time of the Order or the Notice of Proposed
Imposition of the Civil Penalty.  Press releases are not normally
issued for Notices of Violation.

KEY:  violations, penalties, enforcement
June 8, 2001 19-3-109
Notice of Continuation July 23, 2001 19-3-111
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R313.  Environmental Quality, Radiation Control.
R313-16.  General Requirements Applicable to the
Installation, Registration, Inspection, and Use of Radiation
Machines.
R313-16-200.  Purpose and Authority.

(1)  The purpose of this rule is to prescribe requirements
governing the installation, registration, inspection, and use of
sources of electronically produced ionizing radiation.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Section 19-3-104(3).

R313-16-215.  Definitions.
"Sorting Center" means a facility in which radiation

machines are in storage until they are shipped out of state.
"Storage" means a condition in which a radiation machine

is not being used for an extended period of time, and has been
made inoperable.

R313-16-220.  Exemptions.
(1)  Electronic equipment that produces radiation incidental

to its operation for other purposes is exempt from the
registration and notification requirements of Rule R313-16,
providing the dose equivalent rate averaged over an area of ten
square centimeters does not exceed 0.5 mrem (5.0 uSv) per hour
at five centimeters from accessible surfaces of the equipment.

(2)  Radiation machines while in transit are exempt from
the requirements of Section R313-16-230.  See Section R313-
16-250 for other applicable requirements.

(3)  Television receivers are exempt from the requirements
of Rule R313-16.

(4)  Radiation machines while in the possession of a
manufacturer, assembler, or a sorting center are exempt from the
requirements of Section R313-16-230.

(5)  Radiation machines owned by an agency of the Federal
Government are exempt from the requirements of Rule R313-16.

R313-16-225.  Responsibility for Radiation Safety Program.
(1)  The registrant shall be ultimately responsible for

radiation safety, but may designate another person to implement
the radiation safety program.  When, in the Executive Secretary’s
opinion, neither the registrant nor the registrant’s designee is
sufficiently qualified to insure safe use of the machine; the
Executive Secretary may order the registrant to designate
another individual who has adequate qualifications.

(2)  The registrant or the registrant’s designee shall:
(a)  develop a detailed program of radiation safety that

assures compliance with the applicable requirements of these
rules, including Section R313-15-101;

(b)  have instructions given concerning radiation hazards
and radiation safety practices to individuals who may be
occupationally exposed;

(c)  have surveys made and other procedures carried out as
required by these rules; and

(d)  keep a copy of all reports, records, and written policies
and procedures required by these rules.

R313-16-230.  Registration of Radiation Machines.
(1)  Ionizing radiation producing machines not exempted

by Section R313-16-220 shall be registered with the

Department.
(2)  Registration renewal shall be required annually.  The

registration interval is July 1 through June 30 of the following
year.  The annual registration anniversary date shall be July 1.
Renewal application will be considered late and late fees may be
assessed if not received by the last day of August.

(3)  Registration for the facility is achieved when the
Executive Secretary receives the following:

(a)  a current and complete application form DRC-10 for
registration of radiation machines; and

(b)  annual registration fees.
(4)  Registration for the current fiscal year shall be

acknowledged by the Executive Secretary through receipts for
the remittance of the registration fee.

R313-16-231.  Additional Requirements for the Issuance of
a Registration for Particle Accelerators Excluding
Therapeutic Radiation Machines (See Rule R313-30).

(1)  In addition to the requirements of Section R313-16-
230, a registrant who proposes to use a particle accelerator shall
submit an application to the Executive Secretary containing the
following:

(a)  information demonstrating that the applicant, by reason
of training and experience, is qualified to use the accelerator in
question for the purpose requested in a manner that will
minimize danger to public health and safety or the environment;

(b)  a discussion which demonstrates that the applicant’s
equipment, facilities, and operating and emergency procedures
are adequate to protect health and minimize danger to public
health and safety or the environment;

(c)  the name and qualifications of the individual,
appointed by the applicant, to serve as radiation safety officer
pursuant to Section R313-35-140;

(d)  a description of the applicant’s or the staff’s experience
in the use of particle accelerators and radiation safety training;
and

(e)  a description of the radiation safety training the
applicant will provide to particle accelerator operators.

(2)  Registrants who possess and use a particle accelerator
that has been registered with the Department prior to January 1,
1999 shall submit a registration application that contains the
information in R313-16-231(1)(a) through (e).  The application
shall be submitted by July 1, 1999.

R313-16-233.  Notification of Intent to Provide Servicing and
Services.

(1)  Persons engaged in the business of installing or
offering to install radiation machines or engaged in the business
of furnishing or offering to furnish radiation machine servicing
or services in this State shall notify the Executive Secretary of
the intent to provide these services within 30 days following the
effective date of this rule or, thereafter, prior to furnishing or
offering to furnish these services.

(2)  The notification shall specify:
(a)  that the applicable requirements of these rules have

been read and understood;
(b)  the services which will be provided;
(c)  the training and experience that qualify for the

discharge of the services; and
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(d)  the type of measurement instrument to be used,
frequency of calibration, and source of calibration.

(3)  For the purpose of Section R313-16-233, services may
include but shall not be limited to:

(a)  installation or servicing of radiation machines and
associated radiation machine components;

(b)  calibration of radiation machines or radiation
measurement instruments or devices; and

(c)  consultations or surveys for radiation protection or
health physics (See Section R313-16-400).

(4)  Individuals shall not perform the services listed in
Subsection R313-16-233(3) unless they are specifically stated
for that individual on the notification of intent required in
Subsection R313-16-233(1) and the complete information
required by Subsection R313-16-233(2) has been received by
the Executive Secretary.

R313-16-235.  Designation of Registrant.
The owner or lessee of a radiation machine is the registrant.

The registrant shall be responsible for penalties imposed under
the Executive Secretary’s escalated enforcement authority, see
Rule R313-14.

R313-16-240.  Reciprocal Recognition of Registration or
License.

Radiation machines from jurisdictions other than the State
of Utah may be operated in this state for a period of less than 30
days providing that the requirements of Section R313-16-280
have been met and providing they are properly registered or
licensed with the State Agency having jurisdiction over the
office directing the activities of the individuals operating the
radiation machines.  Radiation machines operating under
reciprocity may be inspected pursuant to Section R313-16-290.

R313-16-250.  Report of Changes.
The registrant shall send written notification within 14

working days to the Executive Secretary when:
(1)  there are changes in location or ownership of a

radiation machine;
(2)  radiation machines are retired from service;
(3)  radiation machines are put in storage or returned to

service from storage; or
(4)  modifications in facility or equipment are made that

might reasonably be expected to effect compliance under the
terms of these rules.

R313-16-260.  Approval Not Implied.
Registration does not constitute approval of activities

performed under the registration and no person shall state or
imply that activities under the registration have been approved
by the Executive Secretary.

R313-16-270.  Transferor, Assembler, or Installer
Obligation.

(1)  Persons who sell, lease, transfer, lend, dispose,
assemble, or install a radiation machine in this state shall notify
the Executive Secretary within 14 working days of the
following:

(a)  the name and address of the person who received the

machine and also the name and address of the new registrant of
the machine if not the same;

(b)  the manufacturer, model, and serial number of the
master control of the radiation machine and the number of x-ray
tubes transferred; and

(c)  the date of transfer of the radiation machine.
(2)  Radiation machine equipment or accessories shall not

be installed if the equipment will not meet the requirements of
these rules when installation is completed.

(3)  Reporting Compliance. Assemblers who install one or
more components into a radiation machine system or subsystem,
shall certify that the equipment meets the standards of these
rules.  A copy of this certification shall be transmitted to the
purchaser and to the Executive Secretary within 14 working
days following the completion of the installation.

(4)  Certification can be accomplished by providing the
following in conjunction with the information required by
Section R313-16-250 and Subsection R313-16-270(1):

(a)  the full name and address of the assembler and the date
of assembly or installation;

(b)  a statement as to whether the equipment is a
replacement for other equipment, in addition to other
equipment, or new equipment in a new facility;

(c)  an affirmation that the applicable rules have been met;
(d)  a statement of the type and intended use of the

radiation machine system or subsystem, for example
"radiographic-stationary general purpose x-ray;" and

(e)  a list of the components which were assembled or
installed into the radiation machine system or subsystem,
identifying the components by type, manufacturer, model
number, and serial number.

R313-16-275.  Obligation of Equipment Registrant or
Recipient of New Equipment.

The registrant of a radiation machine shall not allow the
equipment to be put into operation until it has been determined
that the facility in which it is installed meets the shielding and
design requirements of Rule R313-28; see Sections R313-28-32,
R313-28-200 and R313-28-450.

R313-16-280.  Out-of-State Radiation Machines.
(1)  Whenever a radiation machine is to be brought into the

state, for either temporary or extended use, the person proposing
to bring the machine into the state shall give written notice to
the Executive Secretary at least three working days before the
machine is to be used in the state.  The notice shall include the
type of radiation machine; the manufacturer model and serial
number of the master control; the nature, duration, and scope of
use; and the exact location where the radiation machine is to be
used.  If, for a specific case, the three working-day period would
impose an undue hardship, the person may, upon application to
the Executive Secretary, obtain permission to proceed sooner.

(2)  In addition, the out-of-state person shall:
(a)  comply with the applicable portions of these rules;
(b)  supply the Executive Secretary other information as the

Executive Secretary requests.

R313-16-290.  Inspection of Radiation Machines and
Facilities.
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(1)  Registrants shall assure that radiation machines
registered pursuant to R313-16-230 are compliant with these
rules.  Radiation machines, facilities, and radiation safety
programs are subject to inspection to assure compliance with
these rules, to assist in improving radiographic imaging and to
assist in lowering radiation exposure to as low as reasonably
achievable levels, see R313-15-101.  During an inspection of a
facility, representatives of the Executive Secretary may, as a part
of the inspection, accept work, performed by a person who
meets the qualifications in R313-16-400, that demonstrates
compliance with these rules.

(2)  Inspections may, at the Executive Secretary’s
discretion, be done after the installation of equipment, or after
a change in the facility or equipment which might cause a
significant change in radiation output or hazards.  Inspections
may be completed in accordance with the schedule as defined in
Table I.
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(3)  The registrant, in a timely manner, shall pay the
appropriate inspection fee after completion of the inspection.

(4)  Ionizing radiation producing machines which have
been officially placed in storage are exempt from inspection fees
but are subject to visual verification of their status by
representatives of the Executive Secretary.

R313-16-400.  Qualifications an Individual May Have to
Perform Radiation Safety Inspections for a Registrant.

The following are representative, but not exclusive, lists of
the qualifications of those individuals who may have sufficient
experience or training to perform radiation safety inspections for
a registrant.  These individuals shall submit a statement of their
training and experience to the Executive Secretary.

(1)  Radiation therapy:
(a)  Certified by the American Board of Radiology (A.B.R.)

in radiation therapy;
(b)  Certified by the American Board of Medical Physics in

radiation therapy;
(c)  Ph.D. plus two years of clinical therapy experience;
(d)  M.S. plus three years of clinical therapy experience; or
(e)  B.S. plus five years of clinical therapy experience.
(2)  Radiation therapy safety and leakage survey only:
(a)  Certified by the American Board of Health Physics

(A.B.H.P.); or
(b)  Eligible for admission to A.B.H.P. certification test.

(3)  Diagnostic x-ray:
(a)  Certified by the A.B.R. in diagnostic radiology

(physics);
(b)  Certified by the American Board of Medical Physics

in radiation therapy;
(c)  A.B.H.P. comprehensive certification;
(d)  Ph.D. plus one year clinical experience or two years

general experience;
(e)  M.S. plus one year clinical experience or two years

general experience;
(f)  B.S. plus two years clinical experience or four years

general experience;
(g)  Eligible for admission to A.B.R. certification test, M.S.

plus two years experience; or
(h)  Eligible for admission to A.B.H.P. certification test:
(i)  B.S. plus five years health physics, preferably in

diagnostic x-ray surveys experience;
(ii)  M.S. in physical sciences plus four years health

physics, preferably in diagnostic x-ray surveys experience;
(iii)  M.S. in health physics or medical physics plus 3-1/2

years health physics, preferably in diagnostic x-ray surveys
experience;

(iv)  Ph.D. in physical sciences plus 3-1/2 years health
physics, preferably in diagnostic x-ray surveys experience; or

(v)  Ph.D. in health physics or medical physics plus three
years health physics, preferably in diagnostic x-ray surveys
experience.

KEY:  x-ray, inspection
March 10, 2000 19-3-104
Notice of Continuation July 23, 2001
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R313.  Environmental Quality, Radiation.
R313-17.  Administrative Procedures.
R313-17-1.  Application of Rule.

This rule applies to proceedings under Title 19, Chapter 3
(Radiation Control Act).

R313-17-2.  Public Notice and Public Comment Period.
(1)  The Executive Secretary shall give public notice of,

and an opportunity to comment on the following actions:
(a)  Proposed licensing action for license categories 4a, b,

c, d and 6 identified in R313-70-7 or a proposed approval or
denial of a significant radioactive materials license, license
amendment, or license renewal.

(b)  The initial proposed registration of an ionizing
radiation producing machine which operates at a kilovoltage
potential (kVp) greater than 200 in an open beam configuration.
R313-17-2(1)(b) does not apply to use in the healing arts.

(c)  Board activities that may have significant public
interest and the Board requests the Executive Secretary to take
public comment on those proposed activities.

(2)  Public notice shall allow at least 30 days for public
comment.

(3)  Public notice may describe more than one action listed
in R313-17-2(1) and may combine notice of a public hearing
with notice of the proposed action.

(4)  Public notice shall be given by publication in a
newspaper of general circulation in the area affected by the
proposed action.  Notice shall also be given to persons on a
mailing list developed by the Executive Secretary and those who
request in writing to be notified.

R313-17-3.  Public Comments, Response to Comments and
Requests for Public Hearings.

(1)  During the public comment period provided under
R313-17-2, any interested person may submit written comments
on the proposed action and may request a public hearing, if no
hearing has already been scheduled.

(2)  A request for a public hearing shall be in writing and
shall state the nature of the issues proposed to be raised in the
hearing.

(3)  Comments received during the public comment period
and during any hearing shall be considered in making the final
decision.

(4)  At the time of the final decision, the Executive
Secretary shall issue a response to comments, which shall
include:

(a)  Specific provisions, if any, that have been changed in
the final action and the reasons for the change; and

(b)  A brief description and response to all significant
comments raised during the public comment period or during
any hearing.

(5)  The Executive Secretary’s response to public comments
shall be available to the public.

R313-17-4.  Public Hearings.
(1)  This section applies to hearings for public comment on

proposed actions specified in R313-17-2.  This section does not
govern adjudicative proceedings.

(2)  The Executive Secretary shall hold a public hearing

whenever he finds, on the basis of requests, a significant degree
of public interest in the proposed action.

(3)  The Executive Secretary may also hold a public
hearing at his discretion, whenever, for instance, a hearing
might clarify one or more issues involved in the proposed
action.

(4)  The Executive Secretary shall hold a public hearing
whenever he receives written notice of opposition to a proposed
action and a request for a hearing within 30 days of public
notice under R313-17-2.

(5)(a)  Public notice of the hearing shall be given as
specified in R313-17-2.

(b)  The public comment period under R313-17-2 shall
automatically be extended to the close of any public hearing
under this section.  The hearing officer may also extend the
comment period by so stating at the hearing.

(c)  Whenever possible the Executive Secretary shall
schedule a hearing under this section at a time and location
convenient to the parties involved.

(d)  Any person at the hearing may submit oral or written
statements and data concerning the proposed action.
Reasonable limits may be set upon the time allowed for oral
statements and the submission of statements in writing may be
required.

(e)  A tape recording or written transcript of the hearing
shall be made available to the public.

R313-17-5.  Administrative Procedures General Provisions.
(1)  PURPOSE AND SCOPE
R313-17-5 through R313-17-13 set out procedures for

conducting formal adjudicative proceedings in accordance with
the Utah Administrative Procedures Act (UAPA), Section 63-
46b-1 et seq. and govern:

(a)  the contest of the validity of initial order or notice of
violation as described in R313-17-5(2);

(b)  the contest of proposed imposition of civil penalties
under Section 19-3-109; and

(c)  other formal adjudicative proceedings before the
Radiation Control Board.

(2)  INITIAL PROCEEDINGS EXEMPT FROM UAPA
Proceedings that culminate in the issuance of an initial

order or a notice of violation under the Utah Radiation Control
Act are not governed by UAPA as specified in Section 63-46b-
1(2)(k).  This includes, but is not limited to, initial proceedings
regarding:

(a)  approval, amendment, denial, termination, transfer,
revocation, or renewal of licenses;

(b)  requests for variances, exemptions, and other
approvals;

(c)  notices of violation and orders associated with notices
of violation;

(d)  orders to comply and orders to cease and desist;
(e)  impoundment of radioactive material;
(f)  orders for decommissioning;
(g)  declaratory orders; and
(h)  orders for surveying, monitoring, sampling, or

information;
(3)  DESIGNATION OF PROCEEDINGS
(a)  Contest of an initial order or notice of violation or
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proposed imposition of civil penalties shall be conducted as a
formal proceeding.

(b)  The Board in accordance with Section 63-46b-4(3)
may convert proceedings which are designated to be formal to
informal, and proceedings which are designated as informal to
formal if conversion is in the public interest and rights of all
parties are not unfairly prejudiced.

(c)  Unless otherwise stated in R313, informal adjudicative
proceedings shall be conducted in accordance with Section 63-
46b-5.

(4)  APPEARANCES AND REPRESENTATION
(a)  An individual who is a participant to a proceeding, or

an officer designated by a partnership, corporation, association,
or governmental entity which is a participant to a proceeding,
may represent his, her, or its interest in the proceeding.

(b)  Any participant may be represented by legal counsel.
(5)  COMPUTATION OF TIME
Time shall be computed as provided in Rule 6(a) of the

Utah Rules of Civil Procedure except that no additional time
shall be allowed for service by mail.

R313-17-6.  Commencing a Formal Adjudicative Proceeding.
(1)  Except as otherwise permitted by emergency orders as

described in Section 63-46b-20, all adjudicative proceedings
shall be commenced by either:

(a)  a Notice of Agency Action in accordance with Section
63-46b-3, if proceedings are commenced by the Board; or

(b)  a Request for Agency Action in accordance with R313-
17-6(2), if proceedings are commenced by a person other than
the Board.

(2)(a)  The validity of initial orders, notices of violation
and proposed imposition of civil penalties, as described in
R313-17-5(1) and (2), may be contested by filing a written
Request for Agency Action with the Board and submitted to:

Executive Secretary, Utah Radiation Control Board
Division of Radiation Control
168 North 1950 West
PO Box 144850
Salt Lake City, Utah 84114-4850.
(b)  Any such request is governed by and shall comply with

the requirements of Section 63-46b-3(3) and shall be received
for filing within 30 days of the issuance of the Executive
Secretary’s order or notice of violation.

(c)(i)  All initial orders or notices of violation are effective
upon issuance and shall become final if not contested within 30
days after the date issued.

(ii)  Issuance of such orders or notices of violation means
the time a signed order is mailed by certified mail to the
recipient’s most current address or hand delivered to the
recipient.

(iii)  If delivery by certified mail is refused, the issued order
or notice shall be sent by regular first class mail.

(d)  Failure to timely contest an initial order or notice of
violation waives any right of administrative contest,
reconsideration, review or judicial appeal.

(3)  RESPONSE TO REQUEST FOR AGENCY ACTION
In accordance with Section 63-46b-3(3)(d) and (e), notice

of the time and place for a hearing shall be provided in the
response to a request for agency action, or shall be provided

promptly after the hearing is scheduled.
(4)  PRE-HEARING RECORD
The Executive Secretary shall compile an administrative

record prior to a scheduled hearing and give any party the
opportunity to supplement the record.  The pre-hearing record
shall also consist of pleadings or other documents filed prior to
the hearing.

R313-17-7.  Parties and Intervention.
(1)  DETERMINATION OF A PARTY.
The following persons are Parties to a formal proceeding

governed by these rules:
(a)  The person to whom an initial order or notice of

violation is directed, such as a person who submitted a license
application that was approved or disapproved by order of the
Executive Secretary;

(b)  The Executive Secretary of the Radiation Control
Board; and

(c)  All persons whose legal rights or interests are
substantially affected by the proceeding, who have standing to
participate in the proceeding, and to whom the Board has
granted intervention under R313-17-7(2).

(2)  INTERVENTION
A petition for intervention may be filed by a petitioner to

commence an adjudicative proceeding in accordance with R313-
17-6(2) or to intervene after a notice of agency action or request
for agency action has been filed.  A petitioner for intervention
shall meet the following requirements:

(a)(i)  The request for agency action is timely filed in
accordance with R313-17-6(2); or

(ii)  The Petition to Intervene in a proceeding commenced
by a party other than the Petitioner for Intervention is filed with
the Board, with a copy to all parties, within 20 days from the
date of the Notice of Agency Action or Request for Agency
Action.

(b)  The Petition to Intervene:
(i)  Identifies the proceedings in which intervention is

sought;
(ii)  Contains a statement of facts demonstrating that the

petitioner’s legal rights or interests are substantially affected by
the formal adjudicative proceeding and the petitioner qualifies
as an Intervenor under Section 63-46b-9; and

(iii)  Includes a statement of relief sought from the Board,
including the basis thereof.

(c)  Unless modified by the Presiding Officer, any party
may respond to a Petition for Intervention during the period
allowed for responsive pleadings under Section 63-46b-6.  The
Chair of the Radiation Control Board may act as Presiding
Officer for purposes of this paragraph.

(d)  Intervention may only be granted by order of the Board
to a petitioner who meets the requirements of R313-17-7(2)(a)
and (b).

(3)  DESIGNATION OF PARTIES
Unless otherwise designed by the Hearing Officer:
(a)  The person filing a Request for Agency Action shall be

the Petitioner and the Executive Secretary shall be the
Respondent.

(b)  In a proceeding requested by a Petitioner for
Intervention, the person granted Intervenor status shall be the
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Petitioner.  The Executive Secretary and the person to whom the
challenged order or notice is directed shall be the Respondents.

(4)  AMICUS CURIAE (Friend of the Court)
Persons may be permitted by the Presiding Officer(s) to

enter an appearance as Amicus Curiae (Friend of the Court),
subject to conditions established by the Presiding Officer(s).

R313-17-8.  Conduct of Proceedings.
(1)  ROLE OF BOARD
(a)  The Board is the "agency head" as that term is used in

Section 63-46b.  The Board is also the "presiding officer," as
that term is used in Section 63-46b, except:

(i)  The Chair of the Board shall be considered the
Presiding Officer to the extent that these rules allow; and

(ii)  The Board may by order appoint one or more Presiding
Officers to preside over all or a portion of the proceedings.

(b)  The Chair of the Board may delegate his or her
authority as specified in this Rule to another Board member.

(2)  APPOINTED PRESIDING OFFICERS
Unless otherwise explicitly provided in an order of

appointment, any appointment of a Presiding Officer shall be for
the purpose of conducting all aspects of an adjudicative
proceeding, except grant of intervention, stays of orders and
issuance of the final order.  As used in these rules, the term
Presiding Officer shall mean Presiding Officers if more than one
Presiding Officer is appointed by the Board.

(3)  PRE-HEARING CONFERENCES
The Presiding Officer may direct the Parties to appear at a

specified time and place for pre-hearing conferences for the
purposes of clarifying the issues, simplifying the evidence,
facilitating discovery, expediting proceedings, or encouraging
settlement.

(4)  BRIEFS
(a)  Unless otherwise directed by the Presiding Officer,

parties to the proceeding may submit a pre-hearing brief at least
five business days before the hearing.  Post-hearing briefs will
be allowed only as authorized by the Presiding Officer.

(b)  Response briefs may not be filed unless permitted by
the Presiding Officer.

(5)  SCHEDULES
(a)  The Presiding Officer shall establish schedules for

discovery and other pre-hearing proceedings, for the hearing,
and for any post-hearing proceedings.

(b)  The parties are encouraged to prepare a joint proposed
schedule.  If the parties cannot agree on a joint proposed
schedule, the Presiding Officer may consider proposals by any
party.

(6)  EXTENSIONS OF TIME
Except as otherwise provided by statute, the Presiding

Officer may approve extensions of time limits established by
this rule, and may extend time limits adopted in schedules
established under R313-17-8(5).  The Presiding Officer may
also postpone hearings.  The Chair of the Board may act as
Presiding Officer for purposes of this paragraph.

(7)  MOTIONS
All motions shall be filed a minimum of 12 days before a

scheduled hearing, unless otherwise directed by the Presiding
Officer.  A memorandum in opposition to a motion may be filed
within ten days of the filing of the motion, or at least one day

before any scheduled hearing, whichever is earlier.  Memoranda
in support of or in opposition to motions may not exceed 15
pages unless otherwise provided by the Presiding Officer.

(8)  FILING AND COPIES OF SUBMISSIONS
The original of any motion, brief, petition for intervention,

or other submission shall be filed with the Executive Secretary.
In addition, the submitter shall provide a copy to each Presiding
Officer and to all parties or their counsel of record.

R313-17-9.  Hearings.
(1)  CONDUCT OF HEARING
The Presiding Officer shall govern the conduct of a

hearing, and may establish reasonable limits on the length of
witness testimony, cross-examination, oral arguments or
opening and closing statements.

(2)  ORDER OF PRESENTATION
Unless otherwise directed by the Presiding Officer, the

Executive Secretary shall present its case first, followed by the
Petitioner and any other party, then the Executive Secretary, and
other parties if appropriate, shall have the opportunity for
rebuttal.

R313-17-10.  Orders.
(1)  PROPOSED ORDERS BY PARTIES
Unless otherwise directed by the Presiding Officer, each

party may provide proposed orders for the Presiding Officer
within ten days of the conclusion of the hearing.

(2)  DRAFT ORDERS OF APPOINTED PRESIDING
OFFICERS

(a)  The appointed Officer presiding over the adjudicative
proceeding shall prepare a recommended order, provide a copy
of the order to the Board and mail a copy of the order to all
parties or their counsel of record.

(b)  The Board shall review the recommended order and
hearing record.

(c)  The Board may give each party the opportunity to
make a presentation to the Board specific to the recommended
order.

(d)  After deliberation, the Board shall determine whether
to accept, reject or modify the recommended order.  The Board
may remand part or all of the matter to the Presiding Officer for
further proceedings.

(e)  The Board may modify this procedure with notice to all
parties.

(3)  FINAL ORDERS
The Board shall issue a final order which shall include the

information required by Sections 63-46b-10 or 63-46b-5(1)(i).

R313-17-11.  Stays of Orders.
(1)  STAY OF ORDERS PENDING ADMINISTRATIVE

ADJUDICATION
(a)  A party seeking a stay of a challenged order during an

adjudicative proceeding shall file a motion with the Board.  If
granted, a stay would suspend the challenged Order for the
period as directed by the Board.

(b)  The Board may order a stay of the Order that is the
subject of the formal adjudicative proceeding if the party
seeking the Stay demonstrates the following:

(i)  The party seeking the Stay will suffer irreparable harm
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unless the stay issues;
(ii)  The threatened injury to the party seeking the Stay

outweighs whatever damage the proposed stay is likely to cause
the party restrained or enjoined;

(iii)  The Stay, if issued, would not be adverse to the public
interest; and

(iv)  There is substantial likelihood that the party seeking
the Stay will prevail on the merits of the underlying claim, or the
case presents serious issues on the merits which should be the
subject of further adjudication.

(2)  STAY OF THE ORDER PENDING JUDICIAL
REVIEW

(a)  A party seeking a stay of the Board’s final order during
judicial review shall file a motion with the Board.

(b)  The Board as Presiding Officer may grant a stay of its
order during the pendency of judicial review if the standards of
R317-17-11(1)(b) are met.

R313-17-12.  Reconsideration.
No agency review under Section 63-46b-12 is available.

A party may request reconsideration of an order of the Presiding
Officer as provided in Section 63-46b-13.

R313-17-13.  Disqualification of Presiding Officer(s).
(1)  DISQUALIFICATION OF PRESIDING OFFICER
(a)  A member of the Board or other Presiding Officer shall

disqualify himself or herself from performing the functions of
the Presiding Officer regarding any matter in which he or she,
or his or her spouse, or a person within the third degree of
relationship to either of them, or the spouse of such person:

(i)  Is a party to the proceeding, or an officer, director, or
trustee of a party;

(ii)  Has acted as an attorney in the proceeding or served as
an attorney for, or otherwise represented a party concerning the
matter in controversy;

(iii)  Knows that he or she has an financial interest, either
individually or as a fiduciary, in the subject matter in
controversy or in a party to the proceeding;

(iv)  Knows that he or she has any other interest that could
be substantially affected by the outcome of the proceeding; or

(v)  Is likely to be a material witness in the proceeding.
(b)  A member of the Board or other Presiding Officer is

also subject to disqualification under principles of due process
and administrative law.

(2)  MOTIONS FOR DISQUALIFICATION
A motion for disqualification shall be made first to the

Presiding Officer.  If the Presiding Officer is appointed, any
determination of the Presiding Officer upon a motion for
disqualification may be appealed to the Board.

R313-17-14.  Other Forms of Address.
Nothing in these rules shall prevent any person from

requesting an opportunity to address the Board as a member of
the public, rather than as a party.  An opportunity to address the
Board shall be granted at the discretion of the Board.  However,
addressing the Board in this manner does not constitute a
request for agency action under R313-17-6.

R313-17-15.  Requests for Records.

Requests for records under the Utah Government Record
Access and Management Act, Title 63, Chapter 2, Utah Code
Ann., are not governed by R313.  See R305-1.

KEY:  administrative procedures, public comment, public
hearings, orders
January 10, 1997 19-3-103.5
Notice of Continuation July 23, 2001 19-3-104
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R313.  Environmental Quality, Radiation Control.
R313-18.  Notices, Instructions and Reports to Workers by
Licensees or Registrants--Inspections.
R313-18-1.  Purpose and Authority.

(1)  The purpose of this rule is to establish requirements for
notices, instructions and reports by licensees or registrants to
individuals engaged in work under a license or registration and
options available to such individuals in connection with
inspections of licensees or registrants.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Sections 19-3-104(3) and 19-3-104(6).

R313-18-2.  General.
The rules of R313-18 shall apply to all persons who

receive, possess, use, own or transfer a source of radiation
licensed by or registered with the Department pursuant to the
rules in R313-16, R313-19 or R313-22.

R313-18-11.  Posting of Notices to Workers.
(1)  Licensees or registrants shall post current copies of the

following documents:
(a)  the rules in R313-15 and R313-18;
(b)  the license, certificate of registration, conditions or

documents incorporated into the license by reference and
amendments thereto;

(c)  the operating procedures applicable to work under the
license or registration; and

(d)  a notice of violation involving radiological working
conditions, proposed imposition of civil penalty, order issued
pursuant to R313-14, or any response from the licensee or
registrant.

(2)  If posting of a document specified in R313-18-
11(1)(a), (b), or (c) is not practicable, the licensee or registrant
may post a notice which describes the document and states
where it may be examined.

(3)  DRC-04 "Notice to Employees," shall be posted by
licensees or registrants wherever individuals work in or frequent
a portion of a restricted area.

(4)  Documents from the Executive Secretary which are
posted pursuant to R313-18-11(1)(d) shall be posted within five
working days after receipt of the documents from the Executive
Secretary; the licensee’s or registrant’s response, if there is one,
shall be posted for a minimum of five working days after
dispatch from the licensee or registrant.  The documents shall
remain posted for a minimum of five working days or until
action correcting the violation has been competed, whichever is
later.

(5)  Documents, notices or forms posted pursuant to R313-
18-11 shall appear in a sufficient number of places to permit
individuals engaged in work under the license or registration to
observe them on the way to or from any particular work location
to which the document applies, shall be conspicuous, and shall
be replaced if defaced or altered.

R313-18-12.  Instructions to Workers.
(1)  All individuals who in the course of employment are

likely to receive in a year an occupational dose in excess of 1.0
mSv (100 mrem):

(a)  shall be kept informed of the storage, transfer, or use of

sources of radiation in the licensee’s or registrant’s workplace;
(b)  shall be instructed in the health protection

considerations associated with exposure to radiation or
radioactive material to the individual and potential offspring, in
precautions or procedures to minimize exposure, and in the
purposes and functions of protective devices employed;

(c)  shall be instructed in, and instructed to observe, to the
extent within the worker’s control, the applicable provisions of
these rules and licenses for the protection of personnel from
exposure to radiation or radioactive material;

(d)  shall be instructed as to their responsibility to report
promptly to the licensee or registrant a condition which may
constitute, lead to, or cause a violation of the Act, these rules, or
a condition of the licensee’s license or unnecessary exposure to
radiation or radioactive material;

(e)  shall be instructed in the appropriate response to
warnings made in the event of an unusual occurrence or
malfunction that may involve exposure to radiation or
radioactive material; and

(f)  shall be advised as to the radiation exposure reports
which workers shall be furnished pursuant to R313-18-13.

(2)  In determining those individuals subject to the
requirements of R313-18-12(1), licensees must take into
consideration assigned activities during normal and abnormal
situations involving exposure to radiation or radioactive
material which can reasonably be expected to occur during the
life of a licensed facility.  The extent of these instructions shall
be commensurate with potential radiological health protection
considerations for the workplace.

R313-18-13.  Notifications and Reports to Individuals.
(1)  Radiation exposure data for an individual and the

results of measurements, analyses, and calculations of
radioactive material deposited or retained in the body of an
individual shall be reported to the individual as specified in
R313-18-13.  The information reported shall include data and
results obtained pursuant to these rules, orders, or license
conditions, as shown in records maintained by the licensee or
registrant pursuant to R313-15-1107.  Notifications and reports
shall:

(a)  be in writing;
(b)  include appropriate identifying data such as the name

of the licensee or registrant, the name of the individual, and the
individual’s identification number, preferably social security
number;

(c)  include the individual’s exposure information; and
(d)  contain the following statement:
"This report is furnished to you under the provisions of the

Utah Administrative Code Section R313-18-13.  You should
preserve this report for further reference."

(2)  Licensees or registrants shall furnish to each worker
annually a written report of the worker’s dose as shown in
records maintained by the licensee or registrant pursuant to
R313-15-1107.

(3)  Licensees or registrants shall furnish a written report
of the worker’s exposure to sources of radiation at the request of
a worker formerly engaged in activities controlled by the
licensee or registrant.  The report shall include the dose record
for each year the worker was required to be monitored pursuant
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to R313-15-502.  The report shall be furnished within 30 days
from the date of the request, or within 30 days after the dose of
the individual has been determined by the licensee or registrant,
whichever is later.  The report shall cover the period of time that
the worker’s activities involved exposure to sources of radiation
and shall include the dates and locations of work under the
license or registration in which the worker participated during
this period.

(4)  When a licensee or registrant is required pursuant to
R313-15-1202, R313-15-1203, or R313-15-1204 to report to the
Executive Secretary an exposure of an individual to sources of
radiation, the licensee or the registrant shall also provide the
individual a written report on the exposure data included
therein.  Reports shall be transmitted at a time not later than the
transmittal to the Executive Secretary.

(5)  At the request of a worker who is terminating
employment with the licensee or registrant in work involving
exposure to radiation or radioactive material, during the current
year, the licensee or registrant shall provide at termination to the
worker, or to the worker’s designee, a written report regarding
the radiation dose received by that worker from operations of
the licensee or registrant during the current year or fraction
thereof.  If the most recent individual monitoring results are not
available at that time, a written estimate of the dose shall be
provided together with a clear indication that this is an estimate.

R313-18-14.  Presence of Representatives of Licensees or
Registrants and Workers During Inspection.

(1)  Licensees or registrants shall afford representatives of
the Board or the Executive Secretary, at reasonable times, the
opportunity to inspect materials, machines, activities, facilities,
premises, and records pursuant to these rules.

(2)  During an inspection, representatives of the Board or
the Executive Secretary may consult privately with workers as
specified in R313-18-15.  The licensee or registrant may
accompany representatives during other phases of an inspection.

(3)  If, at the time of inspection, an individual has been
authorized by the workers to represent them during Department
inspections, the licensee or registrant shall notify the
representatives of the Board or the Executive Secretary of the
authorization and shall give the workers’ representative an
opportunity to accompany the representatives during the
inspection of physical working conditions.

(4)  The workers’ representative shall be routinely engaged
in work under control of the licensee or registrant and shall have
received instructions as specified in R313-18-12.

(5)  Different representatives of licensees or registrants and
workers may accompany the representatives of the Board or the
Executive Secretary during different phases of an inspection if
there is no resulting interference with the conduct of the
inspection.  However, only one workers’ representative at a time
may accompany the representatives of the Board or the
Executive Secretary.

(6)  With the approval of the licensee or registrant and the
workers’ representative, an individual who is not routinely
engaged in work under control of the licensee or registrant, for
example, a consultant to the licensee or registrant or to the
workers’ representative, shall be afforded the opportunity to
accompany representatives of the Board or the Executive

Secretary during the inspection of physical working conditions.
(7)  Notwithstanding the other provisions of R313-18-14,

representatives of the Board or the Executive Secretary are
authorized to refuse to permit accompaniment by an individual
who deliberately interferes with a fair and orderly inspection.
With regard to areas containing information classified by an
Agency of the U.S. Government in the interest of national
security, an individual who accompanies an inspector may have
access to such information only if authorized to do so.  With
regard to areas containing proprietary information, the workers’
representative for that area shall be an individual previously
authorized by the licensee or registrant to enter that area.

R313-18-15.  Consultation with Workers During Inspections.
(1)  Representatives of the Board or the Executive

Secretary may consult privately with workers concerning
matters of occupational radiation protection and other matters
related to applicable provisions of these rules and licenses to the
extent the representatives deem necessary for the conduct of an
effective and thorough inspection.

(2)  During the course of an inspection, workers may bring
privately to the attention of the representatives of the Board or
the Executive Secretary, either orally or in writing, a past or
present condition which the worker has reason to believe may
have contributed to or caused a violation of the Act, these rules,
or license condition, or an unnecessary exposure of an
individual to sources of radiation under the licensee’s or
registrant’s control.  A notice in writing shall comply with the
requirements of R313-18-16(1).

(3)  The provisions of R313-18-15(2) shall not be
interpreted as authorization to disregard instructions pursuant to
R313-18-12.

R313-18-16.  Request by Workers for Inspections.
(1)  A worker or representative of workers believing that a

violation of the Act, these rules, or license conditions exists or
has occurred in work under a license or registration with regard
to radiological working conditions in which the worker is
engaged, may request an inspection by giving notice of the
alleged violation to the Executive Secretary.  The notice shall be
in writing, shall set forth the specific grounds for the notice, and
shall be signed by the worker or representative of the workers.
A copy shall be provided to the licensee or registrant by
representatives of the Board or the Executive Secretary no later
than at the time of inspection except that, upon the request of
the worker giving the notice, his name and the name of
individuals referred to therein shall not appear in a copy or on
a record published, released, or made available by the
Department except for good cause shown.

(2)  If, upon receipt of the notice, representatives of the
Board or the Executive Secretary, determine that the complaint
meets the requirements set forth in R313-18-16(1), and that
there are reasonable grounds to believe that the alleged violation
exists or has occurred, an inspection shall be made as soon as
practicable to determine if the alleged violation exists or has
occurred.  Inspections pursuant to R313-18-16 need not be
limited to matters referred to in the complaint.

(3)  A licensee, registrant or contractor or subcontractor of
a licensee or registrant shall not discharge or discriminate
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against a worker because that worker has filed a complaint or
instituted or caused to be instituted a proceeding under these
rules or has testified or is about to testify in a proceeding or
because of the exercise by the worker on behalf of the worker or
others of an option afforded by R313-18.

R313-18-17.  Inspections Not Warranted -- Informal Review.
(1)(a)  If the representatives of the Board or the Executive

Secretary determine, with respect to a complaint under Section
R313-18-16, that an inspection is not warranted because there
are no reasonable grounds to believe that a violation exists or
has occurred, the Executive Secretary shall notify the
complainant in writing of that determination.  The complainant
may obtain review of the determination by submitting a written
statement of position with the Executive Secretary.  The
Executive Secretary will provide the licensee or registrant with
a copy of the statement by certified mail, excluding, at the
request of the complainant, the name of the complainant.  The
licensee or registrant may submit an opposing written statement
of position with the Executive Secretary.  The Executive
Secretary will provide the complainant with a copy of the
statement by certified mail.

(b)  Upon the request of the complainant, the Board may
hold an informal conference in which the complainant and the
licensee or registrant may orally present their views.  An
informal conference may also be held at the request of the
licensee or registrant, but disclosure of the identity of the
complainant will be made only following receipt of written
authorization from the complainant.  After considering written
and oral views presented, the Board shall affirm, modify, or
reverse the determination of the representatives of the Board or
the Executive Secretary and furnish the complainant and the
licensee or registrant a written notification of the decision and
the reason therefor.

(2)  If the Executive Secretary determines that an
inspection is not warranted because the requirements of R313-
18-16(1) have not been met, the complainant shall be notified in
writing of the determination.  The determination shall be
without prejudice to the filing of a new complaint meeting the
requirements of R313-18-16(1).

KEY:  radioactive material, inspection, radiation safety,
licensing
June 11, 1999 19-3-104
Notice of Continuation July 23, 2001 19-3-108

R315.  Environmental Quality, Solid and Hazardous Waste.
R315-3.  Application and Permit Procedures for Hazardous
Waste Treatment, Storage, and Disposal Facilities.
R315-3-1.  General Information.

1.1  PURPOSE AND SCOPE OF THESE
REGULATIONS

(a)  No person shall own, construct, modify, or operate any
facility for the purpose of treating, storing, or disposing of
hazardous waste without first submitting, and receiving the
approval of the Executive Secretary for, a hazardous waste
permit for that facility.  However, any person owning or
operating a facility on or before November 19, 1980, who has

given timely notification as required by section 3010 of the
Resource Conservation and Recovery Act (RCRA) of 1976, 42
U.S.C., section 6921, et seq., and who has submitted a proposed
hazardous waste permit pursuant to this section and section 19-
6-108 for that facility, may continue to operate that facility
without violating this section until the time as the permit is
approved or disapproved pursuant to this section.

(b)  The Executive Secretary shall review each proposed
hazardous waste permit application to determine whether the
application will be in accord with the provisions of these rules
and section 19-6-108 and, on that basis, shall approve or
disapprove the application within the applicable time period
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specified in section 19-6-108.  If, after the receipt of plans,
specifications, or other information required under this section
and section 19-6-108 and within the applicable time period of
section 19-6-108, the Executive Secretary determines that the
proposed construction, installation or establishment or any part
of it will not be in accord with the requirements of this section
or the applicable rules, he shall issue an order prohibiting the
construction, installation or establishment of the proposal in
whole or in part.  The date of submission shall be deemed to be
the date of all required information is provided to the Executive
Secretary as required by these rules.

(c)  Any permit application which does not meet the
requirements of these rules shall be disapproved within the
applicable time period specified in section 19-6-108.  If within
the applicable time period specified in section 19-6-108 the
Executive Secretary fails to approve or disapprove the permit
application or to request the submission of any additional
information or modification to the application, the application
shall not be deemed approved but the applicant may petition the
Executive Secretary for a decision or seek judicial relief
requiring a decision of approval or disapproval.

(d)  An application for approval of a hazardous waste
permit consists of two parts, part A and part B.  For an existing
facility, the requirement is satisfied by submitting only part A of
the application until the date the Executive Secretary sets for
each individual facility for submitting part B of the application,
which date shall be in no case less than six months after the
Executive Secretary gives notice to a particular facility that it
shall submit part B of the application.

(e)  Owners and operators of hazardous waste management
units shall have permits during the active life, including the
closure period, of the unit.  Owners and operators of surface
impoundments, landfills, land treatment units, and waste pile
units that received waste after July 26, 1982, or that certified
closure, according to R315-7-14, which incorporates by
reference 40 CFR 265.115, after January 26, 1983, shall have
post-closure permits, unless they demonstrate closure by
removal or decontamination as provided under R315-3-1.1(e)(5)
and (6), or obtain an enforceable document in lieu of a post-
closure permit, as provided under R315-3-1.1(e)(7).  If a post-
closure permit is required, the permit shall address applicable
R315-8 groundwater monitoring, unsaturated zone monitoring,
corrective action, and post-closure care requirements of R315.
The denial of a permit for the active life of a hazardous waste
management facility or unit does not affect the requirement to
obtain a post-closure permit under R315-3-1.1.

(1)  Specific inclusions.  Owners or operators of certain
facilities require hazardous waste permits as well as permits
under other environmental programs for certain aspects of
facility operation.  Hazardous waste permits are required for:

(i)  Injection wells that dispose of hazardous waste, and
associated surface facilities that treat, store, or dispose of
hazardous waste.  However, the owner or operator with a State
or Federal UIC permit will be deemed to have a "permit by rule"
if they comply with requirements of R315-3-6.1(a).

(ii)  Treatment, storage, and disposal of hazardous waste at
facilities requiring and NPDES permit.  However, the owner or
operator of a publicly owned treatment works receiving
hazardous waste will be deemed to have a "permit by rule" if

they comply with provisions of R315-3-6.1(b).
(2)  Specific exclusions.  The following persons are among

those who are not required to obtain a permit:
(i)  Generators who accumulate hazardous waste on-site for

less than the time periods as provided in R315-5-3.34, which
incorporates the requirements of 40 CFR 262.34.

(ii)  Farmers who dispose of hazardous waste pesticides
from their own use as provided in R315-5-7.

(iii)  Persons who own or operate facilities solely for the
treatment, storage, or disposal of hazardous waste excluded
from regulations under R315-2-5, small quantity generator
exemption.

(iv)  Owners or operators of totally enclosed treatment
facilities as defined in 40 CFR 260.10, which is incorporated by
reference in R315-1-1.

(v)  Owners of operators of elementary neutralization units
or wastewater treatment units as defined in 40 CFR 260.10,
which is incorporated by reference in R315-1-1.

(vi)  Transporters storing manifested shipments of
hazardous waste in containers meeting the requirements of
R315-5-3.32(b) at a transfer facility for a period of ten days or
less.

(vii)  Persons adding absorbent material to waste in a
container, as defined in 40 CFR 260.10, which is incorporated
by reference in R315-1, and persons adding waste to absorbent
material in a container, provided that these actions occur at the
time waste is first placed in the container, and R315-8-2.8(b),
R315-8-9.2, and R315-8-9.3 are complied with.

(viii)  Universal waste handlers and universal waste
transporters (as defined in R315-16-1.7) managing the wastes
listed below. These handlers are subject to regulation under
R315-16.

(A)  Batteries as described in R315-16-1.2;
(B)  Pesticides as described in R315-16-1.3;
(C)  Thermostats as described in R315-16-1.4; and
(D)  Mercury lamps as described in R315-16-1.6.
(3)  Further exclusions.
(i)  A person is not required to obtain a permit for

treatment or containment activities taken during immediate
response to any of the following situations;

(A)  Discharge of a hazardous waste;
(B)  An imminent and substantial threat of a discharge of

hazardous waste.
(C)  A discharge of a material which, when discharged,

becomes a hazardous waste.
(ii)  Any person who continues or initiates hazardous waste

treatment or containment activities after the immediate response
is over is subject to all applicable requirements of this part for
those activities.

(4)  Permits for less than an entire facility.  The Executive
Secretary may issue or deny a permit for one or more units at a
facility without simultaneously issuing or denying a permit to all
units at the facility.  The interim status of any unit for which a
permit has not been issued or denied is not affected by the
issuance or denial of a permit to any other unit at the facility.

(5)  Closure by removal.  Owners or operators of surface
impoundments, land treatment units, and waste piles closing by
removal or decontamination under R315-7 standards shall
obtain a post-closure permit unless they can demonstrate to the
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Executive Secretary that the closure met the standards for
closure by removal or decontamination in R315-8-11.5, R315-8-
13.8, or R315-8-12.6, respectively.  The demonstration may be
made in the following ways:

(i) If the owner or operator has submitted a part B
application for a post-closure permit, the owner or operator may
request a determination, based on information contained in the
application, that R315-8 closure by removal standards were met.
If the Executive Secretary believes that R315-8 standards were
met, he will notify the public of this proposed decision, allow
for public comment, and reach a final determination according
to the procedures in R315-3-1.1(e)(6);

(ii) If the owner or operator has not submitted a part B
permit application for a post-closure permit, the owner or
operator may petition the Executive Secretary for a
determination that a post-closure permit is not required because
the closure met the applicable R315-8 closure standards;

(A) The petition shall include data demonstrating that
closure by the removal or decontamination standards of R315-8
were met.

(B) The Executive Secretary shall approve or deny the
petition according to the procedures outlined in R315-3-
1.1(e)(6).

(6)  Procedures for Closure Equivalency Determination.
(i)  If a facility owner or operator seeks an equivalency

demonstration under R315-3-1.1(e)(5), the Executive Secretary
will provide the public, through a newspaper notice, the
opportunity to submit written comments on the information
submitted by the owner or operator within 30 days from the date
of the notice.  The Executive Secretary will also, in response to
a request or at his own discretion, hold a public hearing
whenever a hearing might clarify one or more issues concerning
the equivalence of the R315-7 closure to an R315-8 closure.
The Executive Secretary will give public notice of the hearing
at least 30 days before it occurs.  Public notice of the hearing
may be given at the same time as notice of the opportunity for
the public to submit written comments, and the two notices may
be combined.

(ii) The Executive Secretary will determine whether the
R315-7 closure met R315-8 closure by removal or
decontamination requirements within 90 days of its receipt.  If
the Executive Secretary finds that the closure did not meet the
applicable R315-8 standards, he will provide the owner or
operator with a written statement of the reasons why the closure
failed to meet R315-8 standards.  The owner or operator may
submit additional information in support of an equivalency
demonstration within 30 days after receiving a written statement.
The Executive Secretary will review any additional information
submitted and make a final determination within 60 days.

(iii)  If the Executive Secretary determines that the facility
did not close in accordance with R315-8-7, which incorporates
by reference 40 CFR 264.110 through 264.116, closure by
removal standards, the facility is subject to post-closure permit
requirements.

(7)  Enforceable documents for post-closure care. At the
discretion of the Executive Secretary, an owner or operator may
obtain, in lieu of a post-closure permit, an enforceable document
imposing the requirements of R315-7-14, which incorporates by
reference 40 CFR 265.121. "Enforceable document’’ means an

order, a permit, or other document issued by the Executive
Secretary that meets the requirements of 19-6-104, 19-6-112,
19-6-113, and 19-6-115, including a corrective action order
issued by EPA under section 3008(h), a CERCLA remedial
action, or a closure or post-closure permit.

1.4  EFFECT OF A PERMIT
(a)  Compliance with a permit during its term constitutes

compliance, for purposes of enforcement, with these rules,
except for those requirements not included in the permit which:

(1)  Become effective by statute;
(2)  Are promulgated under R315-13, which incorporates

by reference 40 CFR 268, restricting the placement of hazardous
wastes in or on the land;

(3)  Are promulgated under R315-8 regarding leak
detection systems for new and replacement surface
impoundment, waste pile, and landfill units, and lateral
expansions of surface impoundment, waste pile, and landfill
units.  The leak detection system requirements include double
liners, CQA programs, monitoring, action leakage rates, and
response action permits, and will be implemented through the
procedures of R315-3-4.3, which incorporates by reference 40
CFR 270.42, Class 1 permit modifications; or

(4) Are promulgated under R315-7-26, which incorporates
by reference 40 CFR 265.1030 through 265.1035, R315-7-27,
which incorporates by reference 40 CFR 265.1050 through
265.1064 or R315-7-30, which incorporates by reference 40
CFR 265.1080 through 265.1091.

(b)  The issuance of a permit does not convey any property
rights of any sort, or any exclusive privilege.

(c)  The issuance of a permit does not authorize any injury
to persons or property or invasion of other private rights, or any
infringement of State or local law or regulations.

R315-3-2.  Permit Application.
2.1  GENERAL APPLICATION REQUIREMENTS
(a)  Permit Application.  Any person who is required to

have a permit, including new applicants and persons with
expiring permits, shall complete, sign and submit, a minimum
of two applications to the Executive Secretary as described in
R315-3-2.1 and R315-3.7.  Persons currently authorized with
interim status shall apply for permits when required by the
Executive Secretary.  Persons covered by RCRA permits by
rule, R315-3-6.1, need not apply.  Procedures for applications,
issuance and administration of emergency permits are found
exclusively in R315-3-6.2.  Procedures for application, issuance
and administration of research, development, and demonstration
permits are found exclusively in R315-3-6.5.

(b)  Who Applies?
When a facility or activity is owned by one person but is

operated by another person, it is the operator’s duty to obtain a
permit, except that the owner shall also sign the permit
application.

(c)  Completeness.
(1)  The Executive Secretary shall not issue a permit before

receiving a complete application for a permit except for permit
by rule, or emergency permit.  An application for a permit is
complete when the Executive Secretary receives an application
form and any supplemental information which are completed to
his satisfaction.  An application for a permit is complete
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notwithstanding the failure of the owner or operator to submit
the exposure information described in R315-3-2.1(i).  The
Executive Secretary may deny a permit for the active life of a
hazardous waste management facility or unit before receiving a
complete application for a permit.

(2)  The Executive Secretary shall review for completeness
every permit application.  Each permit application submitted by
a new hazardous waste management facility, should be reviewed
for completeness by the Executive Secretary in accordance with
the applicable review periods of 19-6-108.  Upon completing
the review, the Executive Secretary shall notify the applicant in
writing whether the permit application is complete.  If the permit
application is incomplete, the Executive Secretary shall list the
information necessary to make the permit application complete.
When the permit application is for an existing hazardous waste
management facility, the Executive Secretary shall specify in the
notice of deficiency a date for submitting the necessary
information.  The Executive Secretary shall review information
submitted in response to a notice of deficiency within 30 days
after receipt.  The Executive Secretary shall notify the applicant
that the permit application is complete upon receiving this
information.  After the permit application is complete, the
Executive Secretary may request additional information from an
applicant but only when necessary to clarify, modify, or
supplement previously submitted material.

(3)  If an applicant fails or refuses to correct deficiencies in
the permit application, the permit application may be denied and
appropriate enforcement actions may be taken under the
applicable provisions of the Utah Solid and Hazardous Waste
Act.

(d)  Existing Hazardous Waste Management Facilities and
Interim Status Qualifications.

(1)  Owners and operators of existing hazardous waste
management facilities shall submit part A of their permit
application to the Executive Secretary no later than:

(i)  Six months after the date of publication of rules which
first require them to comply with the standards set forth in
R315-7 or R315-14, or

(ii)  Thirty days after the date they first become subject to
the standards set forth in R315-7 or R315-14, whichever first
occurs.

(iii) For generators generating greater than 100 kilograms
of hazardous waste in a calendar month and treats, stores, or
disposes of these wastes on-site, by March 24, 1987

For facilities which had to comply with R315-7 because
they handle a waste listed in EPA’s May 19, 1980, Part 261
regulations, 45 FR 33006 et seq., the deadline for submitting an
application was November 19, 1980.  Where other existing
facilities shall begin complying with R315-7 or R315-14 at a
later date because of revisions to R315-1, R315-2, R315-7, or
R315-14, the Executive Secretary will specify when those
facilities shall submit a permit application.

(2)  The Executive Secretary may extend the date by which
owners and operators of specified classes of existing hazardous
waste management facilities shall submit Part A of their permit
application if he finds that there has been substantial confusion
as to whether the owners and operators of such facilities were
required to file a permit application and such confusion is
attributed to ambiguities in R315-1, R315-2, R315-7 or R315-

14 of the regulations.
(3)  The Executive Secretary may by compliance order

issued under 19-6-112 and 19-6-113 extend the date by which
the owner and operator of an existing hazardous waste
management facility must submit part A of their permit
application.

(4)  The owner or operator of an existing hazardous waste
management facility may be required to submit part B of the
permit application.  Any owner or operator shall be allowed at
least six months from the date of request to submit part B of the
application.  Any owner or operator of an existing hazardous
waste management facility may voluntarily submit part B of the
application at any time.  Notwithstanding the above, any owner
or operator of an existing hazardous waste management facility
shall submit a part B application in accordance with the dates
specified in R315-3-7.4.  Any owner or operator of a land
disposal facility in existence on the effective date of statutory or
regulatory amendments under R315 that render the facility
subject to the requirement to have a permit, shall submit a part
B application in accordance with the dates specified in R315-3-
7.4.

(5)  Failure to furnish a requested part B application on
time, or to furnish in full the information required by the part B
application, is grounds for termination of interim status under
R315-3-4.4.

(e)  New Hazardous Waste Management Facilities.
(1)  Except as provided in R315-3-2.1(e)(3), no person

shall begin physical construction of a new hazardous waste
management facility without having submitted part A and part
B of the application and having received a finally effective
permit.

(2)  An application for a permit for a new hazardous waste
management facility, including both part A and part B, may be
filed any time after promulgation of applicable regulations.  The
application shall be filed with the Regional Administrator if at
the time of application the State has not received final
authorization for permitting such facility; otherwise it shall be
filed with the Executive Secretary.  Except as provided in R315-
3-2.1(e)(3), all applications shall be submitted at least 180 days
before physical construction is expected to commence.

(3)  Notwithstanding R315-3-2.1(e)(1), a person may
construct a facility for the incineration of polychlorinated
biphenyls pursuant to an approval issued by the U.S. EPA
Administrator under section (6)(e) of the Toxic Substances
Control Act (TSCA), 15 U.S.C. 2601 et seq., and any person
owning or operating such a facility may, at any time after
construction or operation of the facility has begun, file an
application for a permit to incinerate hazardous waste
authorizing the facility to incinerate waste identified or listed in
these rules.

(f)  Updating permit applications.
(1)  If any owner or operator of a hazardous waste

management facility has filed part A of a permit application and
has not yet filed part B, the owner or operator shall file an
amended part A application:

(i)  With the Executive Secretary, within six months after
the promulgation of revised regulations under 40 CFR 261
listing or identifying additional hazardous wastes, if the facility
is treating, storing or disposing of any of those newly listed or
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identified wastes.
(ii)  With the Executive Secretary no later than the effective

date of regulatory provisions listing or designating wastes as
hazardous in the State in addition to those listed or designated
under the previously approved State program, if the facility is
treating, storing, or disposing of any of those newly listed or
designated wastes; or

(iii)  As necessary to comply with changes during interim
status, R315-3-7.3.  Revised part A applications necessary to
comply with the provisions of interim status shall be filed with
the Executive Secretary.

(2)  The owner or operator of a facility who fails to comply
with the updating requirements of R315-3-2.1(f)(1) does not
receive interim status as to the wastes not covered by duly filed
part A applications.

(g)  Reapplications.  Any hazardous waste management
facility with an effective permit shall submit a new application
at least 180 days before the expiration date of the effective
permit, unless permission for a later date has been granted by
the Executive Secretary.  The Executive Secretary shall not
grant permission for applications to be submitted later than the
expiration date of the existing permit.

(h)  Recordkeeping.
Applicants shall keep records of all data used to complete

permit application and any supplemental information submitted
under R315-3-2.4 through R315-3-2.12, for a period of at least
three years from the date the application is signed.

(i)  Exposure information.
(1)  Any part B permit application submitted by an owner

or operator of a facility that stores, treats, or disposes of
hazardous waste in a surface impoundment or a landfill shall be
accompanied by information, reasonably ascertainable by the
owner or operator, on the potential for the public to be exposed
to hazardous wastes or hazardous constituents through releases
related to the unit.  At a minimum, the information shall address:

(i)  Reasonably foreseeable potential releases from both
normal operations and accidents at the unit, including releases
associated with transportation to or from the unit;

(ii)  The potential pathways of human exposure to
hazardous wastes or constituents resulting from the releases
described under R315-3-2.1(i)(1)(i); and

(iii)  The potential magnitude and nature of the human
exposure resulting from such releases.

(2)  Owners and operators of a landfill or a surface
impoundment who have already submitted a part B application
shall submit the exposure information required in R315-3-
2.1(i)(1).

(j)  The Executive Secretary may require a permittee or an
applicant to submit information in order to establish permit
conditions under R315-3-3.3(b)(2), and R315-3-5.1(d).

2.2  SIGNATORIES TO PERMIT APPLICATIONS AND
REPORTS

(a)  Applications.  All permit applications shall be signed
as follows:

(1)  For a corporation:  by a principal executive officer of
at least the level of vice-president;

(2)  For a partnership or sole proprietorship:  by a general
partner or the proprietor, respectively; or

(3)  For a municipality, State, Federal, or other public

agency; by either a principal executive officer or ranking elected
official.

(b)  Reports.  All reports required by permits and other
information requested by the Executive Secretary shall be
signed by a person described in R315-3-2.2(a), or by a duly
authorized representative of that person.  A person is a duly
authorized representative only if:

(1)  The authorization is made in writing by a person
described in R315-3-2.2(a);

(2)  The authorization specified either an individual or a
position having responsibility for overall operation of the
regulated facility or activity, such as the position of plant
manager, operator of a well or a well field, superintendent, or
position of equivalent responsibility.  A duly authorized
representative may thus be either a named individual or any
individual occupying a named position; and

(3)  The written authorization is submitted to the Executive
Secretary.

(c)  Changes to authorization.  If an authorization under
R315-3-2.2(b) is no longer accurate because different individual
or position has responsibility for the overall operation of the
facility, a new authorization satisfying the requirements of
R315-3-2.2(b) shall be submitted to the Executive Secretary
prior to or together with any reports, information, or
applications to be signed by an authorized representative.

(d)(1)  Certification.  Any person signing a document under
R315-3-2.2(a) or (b) shall make the following certification:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information
submitted.  Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and complete.
I am aware that there are significant penalties for submitting
false information, including the possibility of fine and
imprisonment for knowing violations."

(2) For remedial action plans (RAPs) under R315-3-8,
which incorporates by reference 40 CFR 270, subpart H, if the
operator certifies according to R315-3-2.2(d)(1), then the owner
may choose to make the following certification instead of the
certification in R315-3-2.2(d)(1):

"Based on my knowledge of the conditions of the property
described in the RAP and my inquiry of the person or persons
who manage the system referenced in the operator’s
certification, or those persons directly responsible for gathering
the information, the information submitted is, upon information
and belief, true, accurate, and complete. I am aware that there
are significant penalties for submitting false information,
including the possibility of fine and imprisonment for knowing
violations."

2.4 CONTENTS OF PART A OF THE PERMIT
APPLICATION

All applicants shall provide the following information to
the Executive Secretary:

(a)  The activities conducted by the applicant which require
it to obtain a hazardous waste operation permit.

(b)  Name, mailing address, and location of the facility for
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which the application is submitted.
(c)  Up to four SIC codes which best reflect the principal

products or services provided by the facility.
(d)  The operator’s name, address, telephone number,

ownership status, and status as Federal, State, private, public, or
other entity.

(e)  The name, address, and telephone number of the owner
of the facility.

(f)  Whether the facility is located on Indian lands.
(g)  An indication of whether the facility is new or existing

and whether it is a first or revised application.
(h)  For existing facilities, (1) a scale drawing of the facility

showing the location of all past, present, and future treatment,
storage, and disposal areas; and (2) photographs of the facility
clearly delineating all existing structures; existing treatment,
storage, and disposal areas; and sites of future treatment,
storage, and disposal areas.

(i)  A description of the processes to be used for treating,
storing, or disposing of hazardous waste, and the design
capacity of these items.

(j)  A specification of the hazardous wastes or hazardous
waste mixtures listed or designated under R315-2 to be treated,
stored, or disposed at the facility, an estimate of the quantity of
these wastes to be treated, stored, or disposed annually, and a
general description of the processes to be used for these wastes.

(k)  A listing of all permits or construction approvals
received or applied for under any of the following programs:

(1)  Hazardous Waste Management program under the Utah
Solid and Hazardous Waste Act or RCRA.

(2)  Underground Injection Control (UIC) program under
Safe Drinking Water Act (SDWA), 42 U.S.C. 300f et seq.

(3)  NPDES program under Clean Water Act (CWA), 33
U.S.C. 1251 et seq.

(4)  Prevention of Significant Deterioration (PSD) program
under the Clean Air Act, 42 U.S.C. 7401 et seq.

(5)  Nonattainment program under the Clean Air Act.
(6)  National Emission Standards for Hazardous Pollutants

(NESHAPS) preconstruction approval under the Clean Air Act.
(7)  Dredge or fill permits under section 404 of the Clean

Water Act.
(8)  Other relevant environmental permits, including State

and Federal permits or permits.
(l)  A topographic map, or other map if a topographic map

is unavailable, extending one mile beyond the property
boundaries of the source, depicting the facility and each of its
intake and discharge structures; each of its hazardous waste
treatment, storage, or disposal facilities; each well where fluids
from the facility are injected underground; and those wells,
springs, other surface water bodies, and drinking water wells
listed in public records or otherwise known to the applicant
within 1/4 mile of the facility property boundary.

(m)  A brief description of the nature of the business.
(n)  For hazardous debris, a description of the debris

category(ies) and contaminant category(ies) to be treated, stored,
or disposed of at the facility.

(o)  The legal description of the facility with reference to
the land survey of the State of Utah.

2.5  GENERAL INFORMATION REQUIREMENTS FOR
PART B

(a)  Part B information requirements presented below
reflect the standards promulgated in R315-8.  These information
requirements are necessary in order for the Executive Secretary
to determine compliance with the standards of R315-8.  If
owners and operators of hazardous waste management facilities
can demonstrate that the information prescribed in part B cannot
be provided to the extent required, the Executive Secretary may
make allowance for submission of the information on a case-by-
case basis.  Information required in part B shall be submitted to
the Executive Secretary and signed in accordance with
requirements in R315-3-2.2.  Certain technical data, such as
design drawings and specifications, and engineering studies
shall be certified by a registered professional engineer.  For
post-closure permits, only the information specified in R315-3-
2.19 is required in part B of the permit application.

(b)  General information requirements.  The following
information is required for all hazardous waste management
facilities, except as R315-8-1 provides otherwise:

(1)  A general description of the facility,
(2)  Chemical and physical analyses of the hazardous

wastes and hazardous debris to be handled at the facility.  At a
minimum, these analyses shall contain all the information which
must be known to treat, store, or dispose of the wastes properly
in accordance with R315-8.

(3)  A copy of the waste analysis plan required by R315-8-
2.4, which incorporates by reference 40 CFR 264.13 (b) and, if
applicable 40 CFR 264.13(c).

(4)  A description of the security procedures and equipment
required by R315-8-2.5, or a justification demonstrating the
reasons for requesting a waiver of this requirement.

(5)  A copy of the general inspection schedule required by
R315-8-2.6(b).  Include, where applicable, as part of the
inspection schedule, specific requirements in R315-8-9.5, R315-
8-10, which incorporates by reference the specific provisions of
40 CFR 264.193(i) and 264.195, R315-8-11.3, R315-8-12.3,
R315-8-13.4, R315-8-14.3, and R315-8-16, which incorporates
by reference 40 CFR 264.602, R315-8-17, which incorporates
by reference 40 CFR 264.1033, R315-8-18, which incorporates
by reference 40 CFR 264.1052, 264.1053, and 264.1058, and
R315-8-22, which incorporates by reference 40 CFR 264.1084,
264.1085, 264.1086, and 264.1088.

(6)  A justification of any request for a waiver(s) of the
preparedness and prevention requirements of R315-8-3.

(7)  A copy of the contingency plan required by R315-8-4.
Include, where applicable, as part of the contingency plan,
specific requirements in R315-8-11.8 and R315-8-10, which
incorporates by reference 40 CFR 264.200.

(8)  A description of procedures, structures, or equipment
used at the facility to:

(i)  Prevent hazards in unloading operations, for example,
ramps, special forklifts;

(ii)  Prevent run-off from hazardous waste handling areas
to other areas of the facility or environment, or to prevent
flooding, for example, berms, dikes, trenches;

(iii)  Prevent contamination of water supplies;
(iv)  Mitigate effects of equipment failure and power

outages;
(v)  Prevent undue exposure of personnel to hazardous

waste, for example, protective clothing; and
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(vi)  Prevent releases to the atmosphere.
(9)  A description of precautions to prevent accidental

ignition or reaction of ignitable, reactive, or incompatible wastes
as required to demonstrate compliance with R315-8-2.8
including documentation demonstrating compliance with R315-
8-2.8(c).

(10)  Traffic pattern, estimated volume, number, types of
vehicles and control, for example, show turns across traffic
lanes, and stacking lanes, if appropriate; describe access road
surfacing and load bearing capacity; show traffic control signals.

(11)  Facility location information:
(i)  In order to determine the applicability of the seismic

standard R315-8-2.9(a), the owner or operator of a new facility
shall identify the political jurisdiction, e.g., county, township, or
election district, in which the facility is proposed to be located.
If the county or election district is not listed in R315-50-11, no
further information is required to demonstrate compliance with
R315-8-2.9(a).

(ii)  If the facility is proposed to be located in an area listed
in R315-50-11, the owner or operator shall demonstrate
compliance with the seismic standard.  This demonstration may
be made using either published geologic data or data obtained
from field investigations carried out by the applicant.  The
information provided shall be of a quality to be acceptable to
geologists experienced in identifying and evaluating seismic
activity.  The information submitted shall show that either:

(A)  No faults which have had displacement in Holocene
time are present, or no lineations which suggest the presence of
a fault, which have displacement in Holocene time, within 3,000
feet of a facility are present, based on data from:

(I)  Published geologic studies,
(II)  Aerial reconnaissance of the area within a five mile

radius from the facility,
(III)  An analysis of aerial photographs covering a 3,000

foot radius of the facility, and
(IV)  If needed to clarify the above data, a reconnaissance

based on walking portions of the area within 3,000 feet of the
facility, or

(B)  If faults, to include lineations, which have had
displacement in Holocene time are present within 3,000 feet of
a facility, no faults pass within 200 feet of the portions of the
facility where treatment, storage, or disposal of hazardous waste
will be conducted, based on data from a comprehensive geologic
analysis of the site.  Unless a site analysis is otherwise
conclusive concerning the absence of faults within 200 feet of
the portions of the facility, data shall be obtained from a
subsurface exploration, trenching, of the area within a distance
no less than 200 feet from portions of the facility where
treatment, storage, or disposal of hazardous waste will be
conducted.  The trenching shall be performed in a direction that
is perpendicular to known faults, which have had displacement
in Holocene time, passing within 3,000 feet of the portions of
the facility where treatment, storage, and disposal of hazardous
waste will be conducted.  The investigation shall document with
supporting maps and other analyses, the location of any faults
found.  The Guidance Manual for the Location Standards
provides greater detail on the content of each type of seismic
investigation and the appropriate conditions under which each
approach or a combination of approaches would be used.

(iii)  Owners and operators of all facilities shall provide an
identification of whether the facility is located within a 100-year
floodplain.  This identification shall indicate the source of data
for the determination and include a copy of the relevant Federal
Insurance Administration (FIA) flood map, if used, or the
calculations and maps used where an FIA map is not available.
Information shall also be provided identifying the 100-year
flood level and any other special flooding factors, e.g., wave
action, which shall be considered in designing, constructing,
operating, or maintaining the facility to withstand washout from
a 100-year flood.

Where maps for the National Flood Insurance Program
produced by the Federal Insurance Administration (FIA) of the
Federal Emergency Management Agency are available, they will
normally be determinative of whether a facility is located within
or outside of the 100-year floodplain.  However, where the FIA
map excludes an area, usually areas of the floodplain less than
200 feet in width, these areas shall be considered and a
determination made as to whether they are in the 100-year
floodplain.  Where FIA maps are not available for a proposed
facility location, the owner or operator shall use equivalent
mapping techniques to determine whether the facility is within
the 100-year floodplain, and if so located, what the 100-year
flood elevation would be.

(iv)  Owners and operators of facilities located in the 100-
year floodplain shall provide the following information:

(A)  Engineering analysis to indicate the various
hydrodynamic and hydrostatic forces expected to result at the
site as a consequence of a 100-year flood.

(B)  Structural or other engineering studies showing the
design of operational units, e.g., tanks, incinerators, and flood
protection devices, e.g., floodwalls, dikes, at the facility and
how these will prevent washout.

(C)  If applicable, and in lieu of R315-3-2.5(b)(11)(iv)(A)
and (B), a detailed description of procedures to be followed to
remove hazardous waste to safety before the facility is flooded,
including:

(I)  Timing of the movement relative to flood levels,
including estimated time to move the waste, to show that the
movement can be completed before floodwaters reach the
facility.

(II)  A description of the location(s) to which the waste will
be moved and demonstration that those facilities will be eligible
to receive hazardous waste in accordance with the rules under
R315-3, R315-7, R315-8, and R315-14.

(III)  The planned procedures, equipment, and personnel to
be used and the means to ensure that the resources will be
available in time for use.

(IV)  The potential for accidental discharges of the waste
during movement.

(v)  Existing facilities NOT in compliance with R315-8-
2.9(b) shall provide a plan showing how the facility will be
brought into compliance and a schedule for compliance.

(12)  An outline of both the introductory and continuing
training programs by owners or operators to prepare persons to
operate or maintain the hazardous waste management facility in
a safe manner as required to demonstrate compliance with
R315-8-2.7.  A brief description of how training will be
designed to meet actual job tasks in accordance with
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requirements in R315-8-2.7(a)(3).
(13)  A copy of the closure plan and where applicable, the

post-closure plan required by R315-8-7 which incorporates by
reference 40 CFR 264.112, and 264.118, and R315-8-10 which
incorporates by reference 40 CFR 264.197.  Include where
applicable as part of the plans specific requirements in R315-8-
9.9, R315-8-10, which incorporates by reference 40 CFR
264.197, R315-8-11.5, R315-8-12.6, R315-8-13.8, R315-8-
14.5, R315-8-15.8, and R315-8-16, which incorporates by
reference 40 CFR 264.601 and 264.603.

(14)  For hazardous waste disposal units that have been
closed, documentation that notices required under R315-8-7
which incorporates by reference 40 CFR 264.119, have been
filed.

(15)  The most recent closure cost estimate for the facility
prepared in accordance with R315-8-8 which incorporates by
reference 40 CFR 264.142, and a copy of the documentation
required to demonstrate financial assurance under R315-8-8
which incorporates by reference 40 CFR 264.143.  For a new
facility, a copy of the required documentation may be submitted
60 days prior to the initial receipt of hazardous wastes, if that is
later than the submission of the part B.

(16)  Where applicable, the most recent post-closure cost
estimate for the facility prepared in accordance with R315-8-8,
which incorporates by reference 40 CFR 264.144, plus a copy
of the financial assurance mechanism adopted in compliance
with R315-8-8.3 documentation required to demonstrate
financial assurance under R315-8-8, which incorporates by
reference 40 CFR 264.145.  For a new facility, a copy of the
required documentation may be submitted 60 days prior to the
initial receipt of hazardous wastes, if that is later than the
submission of the part B.

(17)  Where applicable, a copy of the insurance policy or
other documentation which comprises compliance with the
requirements of R315-8-8, which incorporates by reference 40
CFR 264.147.  For a new facility, documentation showing the
amount of insurance meeting the specification of R315-8-8,
which incorporates by reference 40 CFR 264.147(a), and if
applicable 40 CFR 264.147(b), also incorporated by reference
in R315-8-8, that the owner or operator plans to have in effect
before initial receipt of hazardous waste for treatment, storage,
or disposal.  A request for a variance in the amount of required
coverage, for a new or existing facility, may be submitted as
specified in 40 CFR 264.147(c), incorporated by reference in
R315-8-8.

(18)  Where appropriate, proof of coverage by a financial
mechanism as required in R315-8-8, which incorporates by
reference 40 CFR 264.149 and 150.

(19)  A topographic map showing a distance of 1000 feet
around the facility at a scale of 2.5 centimeters, one inch, equal
to not more than 61.0 meters, 200 feet.  For large hazardous
waste management facilities, the Executive Secretary will allow
the use of other scales on a case-by-case basis.  Contours shall
be shown on the map.  The contour interval shall be sufficient
to clearly show the pattern of surface water flow in the vicinity
of and from each operational unit of the facility.  For example,
contours with an interval of 1.5 meters, five feet, if relief is
greater than 6.1 meters, 20 feet, or an interval of 0.6 meters, two
feet, if relief is less than 6.1 meters, 20 feet.  Owners and

operators of hazardous waste management facilities located in
mountainous areas should use larger contour intervals to
adequately show topographic profiles of facilities.  The map
shall clearly show the following:

(i)  Map scale and date.
(ii)  100-year floodplain area.
(iii)  Surface waters including intermittent streams.
(iv)  Surrounding land uses, residential, commercial,

agricultural, recreational.
(v)  A wind rose, i.e., prevailing windspeed and direction.
(vi)  Orientation of map, north arrow.
(vii)  Legal boundaries of the hazardous waste management

facility site.
(viii)  Access control, fences, gates.
(ix)  Injection and withdrawal wells both on-site and off-

site.
(x)  Buildings; treatment, storage, or disposal operations;

or other structures, recreation areas, run-off control systems,
access and internal roads, storm, sanitary, and process sewerage
systems, loading and unloading areas, fire control facilities, etc.

(xi)  Barriers for drainage or flood control.
(xii)  Location of operational units within hazardous waste

management facility site, where hazardous waste is, or will be,
treated, stored, or disposed, include equipment cleanup areas.

(20)  Applicants may be required to submit such
information as may be necessary to enable the Executive
Secretary and the Board to carry out duties under State laws and
Federal laws as specified in 40 CFR 270.3.

(21)  For land disposal facilities, if a case-by-case
extension has been approved under R315-13, which
incorporates by reference 40 CFR 268.5, or a petition has been
approved under R315-13, which incorporates by reference 40
CFR 268.6, a copy of the notice of approval for the extension is
required.

(22) A summary of the pre-application meeting, along with
a list of attendees and their addresses, and copies of any written
comment or materials submitted at the meeting, as required
under R315-4-2.31(c).

(c) Additional information requirements.
The following additional information regarding protection

of groundwater is required from owners or operators of
hazardous waste facilities containing a regulated unit except as
otherwise provided in R315-8-6.1(b).

(1)  A summary of the groundwater monitoring data
obtained during the interim status period under R315-7-13
where applicable.

(2)  Identification of the uppermost aquifer and aquifers
hydraulically interconnected beneath the facility property,
including groundwater flow direction and rate, and the basis for
the identification, i.e., the information obtained from
hydrogeologic investigations of the facility area.

(3)  On the topographic map required under R315-3-
2.5(b)(19), a delineation of the waste management area, the
property boundary, the proposed "point of compliance" as
defined in R315-8-6.6, the proposed location of groundwater
monitoring wells as required by R315-8-6.8 and, to the extent
possible, the information required in R315-3-2.5(c)(2);

(4)  A description of any plume of contamination that has
entered the groundwater from a regulated unit at the time that
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the application is submitted that:
(i)  Delineates the extent of the plume on the topographic

map required under R315-3-2.5(b)(19);
(ii)  Identifies the concentration of each constituent listed

in R315-50-14, which incorporates by reference Appendix IX
of 40 CFR 264, throughout the plume or identifies the maximum
concentrations of each constituent listed in R315-50-14 in the
plume.

(5)  Detailed plans and an engineering report describing the
proposed groundwater monitoring program to be implemented
to meet the requirements of R315-8-6.8.

(6)  If the presence of hazardous constituents has not been
detected in the groundwater at the time of permit application,
the owner or operator shall submit sufficient information,
supporting data, and analyses to establish a detection monitoring
program which meets the requirements of R315-8-6.9.  This
submission shall address the following items as specified under
R315-8-6.9:

(i)  A proposed list of indicator parameters, waste
constituents, or reaction products that can provide a reliable
indication of the presence of hazardous constituents in the
groundwater;

(ii)  A proposed groundwater monitoring system;
(iii)  Background values for each proposed monitoring

parameters or constituent, or procedures to calculate the values;
and

(iv)  A description of proposed sampling, analysis and
statistical comparison procedures to be utilized in evaluating
groundwater monitoring data.

(7)  If the presence of hazardous constituents has been
detected in the groundwater at the point of compliance at the
time of permit application, the owner or operator shall submit
sufficient information, supporting data, and analyses to establish
a compliance monitoring program which meets the requirements
of R315-8-6.10.  Except as provided in R315-8-6.9(g)(5), the
owner or operator shall also submit an engineering feasibility
plan for a corrective action program necessary to meet the
requirements of R315-8-6.11, unless the owner or operator
obtains written authorization in advance from the Executive
Secretary to submit a proposed permit schedule for submittal of
a plan.  To demonstrate compliance with R315-8-6.10, the
owner or operator shall address the following items:

(i)  A description of the wastes previously handled at the
facility;

(ii)  A characterization of the contaminated groundwater,
including concentrations of hazardous constituents;

(iii)  A list of hazardous constituents for which compliance
monitoring will be undertaken in accordance with R315-8-6.8
and R315-8-6.10;

(iv)  Proposed concentration limits for each hazardous
constituent, based on the criteria set forth in R315-8-6.5(a)
including a justification for establishing any alternate
concentration limits;

(v)  Detailed plans and an engineering report describing the
proposed groundwater monitoring system, in accordance with
the requirements of R315-8-6.8, and

(vi)  A description of proposed sampling, analysis and
statistical comparison procedures to be utilized in evaluating
groundwater monitoring data.

(8)  If hazardous constituents have been measured in the
groundwater which exceed the concentration limits established
under R315-8-6.5 Table 1, or if groundwater monitoring
conducted at the time of permit application under R315-8-6.1
through R315-8-6.5 at the waste boundary indicates the
presence of hazardous constituents from the facility in
groundwater over background concentrations, the owner or
operator shall submit sufficient information, supporting data,
and analyses to establish a corrective action program which
meets the requirements of R315-8-6-11.  However, an owner or
operator is not required to submit information to establish a
corrective action program if he demonstrates to the Executive
Secretary that alternate concentration limits will protect human
health and the environment after considering the criteria listed
in R315-8-6.5(b).  An owner or operator who is not required to
establish a corrective action program for this reason shall
instead submit sufficient information to establish a compliance
monitoring program which meets the requirements of R315-8-
6.10 and R315-3-2.5(c)(6).  To demonstrate compliance with
R315-8-6.11, the owner or operator shall address, at a
minimum, the following items:

(i)  A characterization of the contaminated groundwater,
including concentration of hazardous constituents;

(ii)  The concentration limit for each hazardous constituent
found in the groundwater as set forth in R315-8-6.5;

(iii)  Detailed plans and engineering report describing the
corrective action to be taken; and

(iv)  A description of how the groundwater monitoring
program will assess the adequacy of the corrective action.

(v)  The permit may contain a schedule for submittal of the
information required in R315-3-2.5(c)(8)(iii) and (iv) provided
the owner or operator obtains written authorization from the
Executive Secretary prior to submittal of the complete permit
application.

(9) An intended schedule of construction shall be
submitted with the permit application and will be incorporated
into the permit as an approval condition.  Facility permits shall
be reviewed by the Executive Secretary no later than 18 months
from the date of permit issuance, and periodically thereafter, to
determine if a program of continuous construction is
proceeding.  Failure to maintain a program of continuous
construction may result in revocation of the permit.

(d)  Information requirements for solid waste management
units.

(1)  The following information is required for each solid
waste management unit at a facility seeking a permit:

(i) The location of the unit on the topographic map
required under R315-3-2.5(b)(19);

(ii) Designation of type of unit;
(iii) General dimensions and structural description, supply

any available drawings;
(iv) When the unit was operated; and
(v) Specification of all wastes that have been managed at

the unit, to the extent available.
(2)  The owner or operator of any facility containing one or

more solid waste management units shall submit all available
information pertaining to any release of hazardous wastes or
hazardous constituents from the unit or units.

(3)  The owner or operator shall conduct and provide the
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results of sampling and analysis of groundwater, land surface,
and subsurface strata, surface water, or air, which may include
the installation of wells, where the Executive Secretary
ascertains it is necessary to complete a RCRA Facility
Assessment that will determine if a more complete investigation
is necessary.

2.6  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR CONTAINERS

Facilities that store containers of hazardous waste, except
as otherwise provided in R315-8-9.1, shall provide the
following additional information:

(a)  A description of the containment system to demonstrate
compliance with R315-8-9.6.  Show at least the following:

(1)  Basic design parameters, dimensions, and materials of
construction.

(2)  How the design promotes drainage or how containers
are kept from contact with standing liquids in the containment
system.

(3)  Capacity of the containment system relative to the
number and volume of containers to be stored.

(4)  Provisions for preventing or managing run-on.
(5)  How accumulated liquids can be analyzed and removed

to prevent overflow.
(b)  For storage areas that store containers holding wastes

that do not contain free liquids, a demonstration of compliance
with R315-8-9.6(c) including:

(1)  Test procedures and results or other documentation or
information to show that the wastes do not contain free liquids;
and

(2)  A description of how the storage area is designed or
operated to drain and remove liquids or how containers are kept
from contact with standing liquids.

(c)  Sketches, drawings, or data demonstrating compliance
with R315-8-9.7, location of buffer zone and containers holding
ignitable or reactive wastes, and R315-8-9.8(c), location of
incompatible wastes, where applicable.

(d)  Where incompatible wastes are stored or otherwise
managed in containers, a description of the procedures used to
ensure compliance with R315-8-9.8(a) and (b) and R315-8-
2.8(b) and (c).

(e)  Information on air emission control equipment as
required in R315-3-2.18, which incorporates by reference 40
CFR 270.27.

2.7  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR TANK SYSTEMS

For facilities that use tanks to store or treat hazardous
waste, the requirements of 40 CFR 270.16, 1996 ed., are
adopted and incorporated by reference.

2.8  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR SURFACE IMPOUNDMENTS

Facilities that store, treat, or dispose of hazardous waste in
surface impoundments, except as otherwise provided in R315-8-
1.1, shall provide the following additional information:

(a)  A list of the hazardous wastes placed or to be placed in
each surface impoundment;

(b)  Detailed plans and an engineering report describing
how the surface impoundment is or will be designed,
constructed, operated, and maintained to meet the requirements
of R315-8-2.10, R315-8-11.2, R315-8-11.9, R315-8-11.10,

addressing the following items:
(1)  The liner system, except for an existing portion of a

surface impoundment.  If an exemption from the requirement for
a liner is sought as provided by R315-8-11.2(b), submit detailed
plans and engineering and hydrogeologic reports, as
appropriate, describing alternate design and operating practices
that will, in conjunction with location aspects, prevent the
migration of any hazardous constituents into the groundwater or
surface water at any future time;

(2)  The double liner and leak, leachate, detection,
collection, and removal system, if the surface impoundment
must meet the requirements of R315-8-11.2(c).  If an exemption
from the requirements for double liners and a leak detection,
collection, and removal system or alternative design is sought as
provided by R315-8-11.2(d), (e), or (f), submit appropriate
information;

(3)  If the leak detection system is located in a saturated
zone, submit detailed plans and an engineering report explaining
the leak detection system design and operation, and the location
of the saturated zone in relation to the leak detection system;

(4)  The construction quality assurance, CQA, plan if
required under R315-8-2.10;

(5)  Proposed action leakage rate, with rationale, if required
under R315-8-11.9, and response action plan, if required under
R315-8-11.10;

(6)  Prevention of overtopping; and
(7)  Structural integrity of dikes.
(c)  A description of how each surface impoundment,

including the double liner, leak detection system, cover system,
and appurtenances for control of overtopping, will be inspected
in order to meet the requirements of R315-8-11.3(a), (b), and
(d).  This information should be included in the inspection plan
submitted under R315-3-2.5(b)(5);

(d)  A certification by a qualified engineer which attests to
the structural integrity of each dike, as required under R315-8-
11.3(c).  For new units, the owner or operator shall submit a
statement by a qualified engineer that he will provide a
certification upon completion of construction in accordance
with the plans and specifications;

(e)  A description of the procedure to be used for removing
a surface impoundment from service, as required under R315-8-
11.4(b) and (c).  This information should be included in the
contingency plan submitted under R315-3-2.5(b)(7);

(f)  A description of how hazardous waste residues and
contaminated materials will be removed from the unit at closure,
as required under R315-8-11.5(a)(1).  For any wastes not to be
removed from the unit upon closure, the owner or operator shall
submit detailed plans and an engineering report describing how
R315-8-11.5(a)(2) and (b) will be complied with.  This
information should be included in the closure plan, and, where
applicable, the post-closure plan submitted under R315-3-
2.5(b)(13);

(g)  If ignitable or reactive wastes are to be placed in a
surface impoundment, an explanation of how R315-8-11.6 will
be complied with;

(h)  If incompatible wastes, or incompatible wastes and
materials will be placed in a surface impoundment, an
explanation of how R315-8-11.7 will be complied with.

(i)  A waste management plan for EPA Hazardous Waste
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Nos. F020, F021, F022, F023, F026, and F027 describing how
the surface impoundment is or will be designed, constructed,
operated, and maintained to meet the requirements of R315-8-
11.8.  This submission shall address the following items as
specified in R315-8-11.8:

(1)  The volume, physical, and chemical characteristics of
the wastes, including their potential to migrate through soil or
to volatilize or escape into the atmosphere;

(2)  The attenuative properties of underlying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

(j)  Information on air emission control equipment as
required by R315-3-2.18, which incorporates by reference 40
CFR 270.27.

2.9  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR WASTE PILES

Facilities that store or treat hazardous waste in waste piles,
except as otherwise provided in R315-8-1, shall provide the
following additional information:

(a)  A list of hazardous wastes placed or to be placed in
each waste pile;

(b)  If an exemption is sought to R315-8-12.2 and R315-8-
6 as provided by R315-8-12.1(c) or R315-8-6(b)(2), an
explanation of how the standards of R315-8-12.1(c) will be
complied with or detailed plans and an engineering report
describing how the requirements of R315-8-6(b)(2) will be met.

(c)  Detailed plans and an engineering report describing
how the waste pile is or will be designed, constructed, operated
and maintained to meet the requirements of R315-8-2.10, R315-
8-12.2, R315-8-12.8, and R315-8-12.9, addressing the following
items:

(1)(i)  The liner system, except for an existing portion of a
waste pile, if the waste pile must meet the requirements of
R315-8-12.2(a). If an exemption from the requirement for a liner
is sought as provided by R315-8-12.2(b), submit detailed plans,
and engineering and hydrogeological reports, as appropriate,
describing alternate designs and operating practices that will, in
conjunction with location aspects, prevent the migration of any
hazardous constituents into the ground water or surface water at
any future time;

(ii)  The double liner and leak, leachate, detection,
collection, and removal system, if the waste pile must meet the
requirements of R315-8-12.2(c). If an exemption from the
requirements for double liners and a leak detection, collection,
and removal system or alternative design is sought as provided
by R315-8-12.2(d), (e), or (f), submit appropriate information;

(iii)  If the leak detection system is located in a saturated
zone, submit detailed plans and an engineering report explaining
the leak detection system design and operation, and the location
of the saturated zone in relation to the leak detection system;

(iv)  The construction quality assurance (CQA) plan if
required under R315-8-2.10;

(v)  Proposed action leakage rate, with rationale, if required
under R315-8-12.8, and response action plan, if required under
R315-8-12.9;

(2)  Control of run-on;

(3)  Control of run-off;
(4)  Management of collection and holding units associated

with run-on and run-off control systems; and
(5)  Control of wind dispersal of particulate matter, where

applicable;
(d)  A description of how each waste pile, including the

double liner system, leachate collection and removal system,
leak detection system, cover system, and appurtenances for
control of run-on and run-off, will be inspected in order to meet
the requirements of R315-8-12.3(a), (b), and (c). This
information shall be included in the inspection plan submitted
under R315-3-2.5(b)(5);

(e)  If treatment is carried out on or in the pile, details of
the process and equipment used, and the nature and quality of
the residuals;

(f)  If ignitable or reactive wastes are to be placed in a
waste pile, an explanation of how the requirements of R315-8-
12.4 will be complied with;

(g)  If incompatible wastes, or incompatible wastes and
materials will be placed in a waste pile, an explanation of how
R315-8-12.5 will be complied with;

(h)  A description of how hazardous waste residues and
contaminated materials will be removed from the waste pile at
closure, as required under R315-8-12.6(a).  For any waste not
to be removed from the waste pile upon closure, the owner or
operator shall submit detailed plans and an engineering report
describing how R315-8-14.5(a) and (b) will be complied with.
This information should be included in the closure plan, and,
where applicable, the post-closure plan submitted under R315-
3-2.5(b)(13);

(i)  A waste management plan for EPA Hazardous Waste
Nos. F020, F021, F022, F023, F026 and F027 describing how
a waste pile that is not enclosed, as defined in R315-8-12.1(c)
is or will be designed, constructed, operated, and maintained to
meet the requirements of R315-8-12.7.  This submission shall
address the following items as specified in R315-8-12.7:

(1)  The volume, physical, and chemical characteristics of
the wastes to be disposed in the waste pile, including their
potential to migrate through soil or to volatilize or escape into
the atmosphere;

(2)  The attenuative properties of underlying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

2.10  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR INCINERATORS

For facilities that incinerate hazardous waste, except as
R315-8-15.1 and R315-3-2.10(e) provides otherwise, the
applicant shall fulfill the requirements of R315-3-2.10(a), (b),
or (c).

(a)  When seeking exemption under R315-8-15.1(b) or (c)
(ignitable, corrosive or reactive wastes only):

(1)  Documentation that the waste is listed as a hazardous
waste in R315-2-10 solely because it is ignitable, Hazard Code
I, corrosive, Hazard Code C, or both; or

(2)  Documentation that the waste is listed as a hazardous
waste in R315-2-10 solely because it is reactive, Hazard Code
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R, for characteristics other than those listed in R315-2-
9(f)(1)(iv) and (v), and will not be burned when other hazardous
wastes are present in the combustion zone; or

(3)  Documentation that the waste is a hazardous waste
solely because it possesses the characteristic of ignitability,
corrosivity, or both, as determined by the tests for characteristics
of hazardous wastes under R315-2-9; or

(4)  Documentation that the waste is a hazardous waste
solely because it possesses the reactivity characteristics listed in
R315-2-9(f)(i), (ii), (iii), (vi), (vii), or (viii) and that it will not
be burned when other hazardous wastes are present in the
combustion zone; or

(b)  Submit a trial burn plan or the results of the trial burn,
including all required determinations, in accordance with R315-
3-6.3; or

(c)  In lieu of a trial burn, the applicant may submit the
following information:

(1)  An analysis of each waste or mixture of wastes to be
burned including:

(i)  Heat value of the waste in the form and composition in
which it will be burned.

(ii)  Viscosity, if applicable, or description of physical form
of the waste.

(iii)  An identification of any hazardous organic
constituents listed in R315-50-10, which incorporates by
reference 40 CFR part 261 Appendix VIII, which are present in
the waste to be burned, except that the applicant need not
analyze for constituents listed in R315-50-10, which
incorporates by reference 40 CFR 261 Appendix VIII, which
would reasonably not be expected to be found in the waste.  The
constituents excluded from analysis shall be identified and the
basis for their exclusion stated.  The waste analysis shall rely on
analytical techniques specified in "Test Methods for the
Evaluation of Solid Waste, Physical/Chemical Methods," EPA
Publication SW-846, as incorporated by reference in 40 CFR
260.11, see R315-1-2, or their equivalent.

(iv)  An approximate quantification of the hazardous
constituents identified in the waste, within the precision
produced by the analytical methods specified in "Test Methods
for the Evaluation of Solid Waste, Physical/Chemical Methods,"
EPA Publication SW-846, as incorporated by reference in 40
CFR 260.11, see R315-1-2.

(v)  A quantification of those hazardous constituents in the
waste which may be designated as POHC’s based on data
submitted from other trial or operational burns which
demonstrate compliance with the performance standard in R315-
8-15.4.

(2)  A detailed engineering description of the incinerator,
including:

(i)  Manufacturer’s name and model number of incinerator.
(ii)  Type of incinerator.
(iii)  Linear dimension of incinerator unit including cross

sectional area of combustion chamber.
(iv)  Description of auxiliary fuel system, type/feed.
(v)  Capacity of prime mover.
(vi)  Description of automatic waste feed cutoff system(s).
(vii)  Stack gas monitoring and pollution control

monitoring system.
(viii)  Nozzle and burner design.

(ix)  Construction materials.
(x)  Location and description of temperature, pressure, and

flow indicating devices and control devices.
(3)  A description and analysis of the waste to be burned

compared with the waste for which data from operational or trial
burns are provided to support the contention that a trial burn is
not needed.  The data should include those items listed in R315-
3-2.10(c)(1).  This analysis should specify the POHC’s which
the applicant has identified in the waste for which a permit is
sought, and any differences from the POHC’s in the waste for
which burn data are provided.

(4)  The design and operating conditions of the incinerator
unit to be used, compared with that for which comparative burn
data are available.

(5)  A description of the results submitted from any
previously conducted trial burn(s) including:

(i)  Sampling and analysis techniques used to calculate
performance standards in R315-8-15.4.

(ii)  Methods and results of monitoring temperatures, waste
feed rates, air feed rates, and carbon monoxide, and an
appropriate indicator of combustion gas velocity, including a
statement concerning the precision and accuracy of this
measurement,

(6)  The expected incinerator operation information to
demonstrate compliance with R315-8-15.4 and R315-8-15.6
including:

(i)  Expected carbon monoxide (CO) level in the stack
exhaust gas.

(ii)  Waste feed rate.
(iii)  Combustion zone temperature.
(iv)  Indication of combustion gas velocity.
(v)  Expected stack gas volume, flow rate, and temperature.
(vi)  Computed residence time for waste in the combustion

zone.
(vii)  Expected hydrochloric acid removal efficiency.
(viii)  Expected fugitive emissions and their control

procedures.
(ix)  Proposed waste feed cut-off limits based on the

identified significant operating parameters.
(7)  Any supplemental information as the Executive

Secretary finds necessary to achieve the purposes of this
paragraph.

(8)  Waste analysis data, including that submitted in R315-
3-2.10(c)(1), sufficient to allow the Executive Secretary to
specify as permit Principal Organic Hazardous Constituents
(POHC’s) those constituents for which destruction and removal
efficiencies will be required.

(d)  The Executive Secretary shall approve a permit
application without a trial burn if he finds that:

(1)  The wastes are sufficiently similar; and
(2)  The incinerator units are sufficiently similar, and the

data from other trial burns are adequate to specify, under R315-
8-15.6, operating conditions that will ensure that the
performance standards in R315-8-15.4 will be met by the
incinerator.

(e) When an owner or operator demonstrates compliance
with the air emission standards and limitations in R307-214-2,
which incorporates by reference 40 CFR 63, subpart EEE (i.e.,
by conducting a comprehensive performance test and submitting
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a Notification of Compliance), the requirements of R315-3-2.10
do not apply.  Nevertheless, the Executive Secretary may apply
the provisions of R315-3-2.10, on a case-by-case basis, for
purposes of information collection in accordance with R315-3-
2.1(j) and R315-3-3.3(b)(2).

2.11  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR LAND TREATMENT FACILITIES

Facilities that use land treatment to dispose of hazardous
waste, except as otherwise provided in R315-8-1.1, shall
provide the following additional information:

(a)  A description of plans to conduct a treatment
demonstration as required under R315-8-13.3.  The description
shall include the following information:

(1)  The wastes for which the demonstration will be made
and the potential hazardous constituents in the wastes;

(2)  The data sources to be used to make the demonstration,
e.g., literature, laboratory data, field data, or operating data;

(3)  Any specific laboratory or field test that will be
conducted, including:

(i)  The type of test, e.g., column leaching, degradation;
(ii)  Materials and methods, including analytical

procedures;
(iii)  Expected time for completion;
(iv)  Characteristics of the unit that will be simulated in the

demonstration, including treatment zone characteristics, climatic
conditions, and operating practices;

(b)  A description of a land treatment program, as required
under R315-8-13.2.  This information shall be submitted with
the plans for the treatment demonstration, and updated
following the treatment demonstration.  The land treatment
program shall address the following items:

(1)  The wastes to be land treated;
(2)  Design measures and operating practices necessary to

maximize treatment in accordance with R315-8-13.4(a)
including:

(i)  Waste application method and rate;
(ii)  Measures to control soil pH;
(iii)  Enhancement of microbial or chemical reactions;
(iv) Control of moisture content.
(3)  Provisions for unsaturated zone monitoring including:
(i)  Sampling equipment, procedures and frequency;
(ii)  Procedures for selecting sampling locations;
(iii)  Analytical procedures;
(iv)  Chain of custody control;
(v)  Procedures for establishing background values;
(vi)  Statistical methods for interpreting results;
(vii)  The justification for any hazardous constituents

recommended for selection as principal hazardous constituents,
in accordance with the criteria for the selection in R315-8-
13.6(a);

(4)  A list of hazardous constituents reasonably expected to
be in, or derived from, the wastes to be land treated based on
waste analysis performed pursuant to R315-8-2.4, which
incorporates by reference 40 CFR 264.13;

(5)  The proposed dimensions of the treatment zone;
(c)  A description of how the unit is or will be designed,

constructed, operated, and maintained in order to meet the
requirements of R315-8-13.4.  This submission shall address the
following items:

(1)  Control of run-on;
(2)  Collection and control of run-off;
(3)  Minimization of run-off of hazardous constituents from

the treatment zone;
(4)  Management of collection and holding facilities

associated with run-on and run-off control systems;
(5)  Periodic inspection of the unit.  This information

should be included in the inspection plan submitted under
R315-3-2.5(b)(5).

(6)  Control of wind dispersal of particulate matter, if
applicable;

(d)  If food-chain crops are to be grown in or on the
treatment zone of the land treatment unit, a description of how
the demonstration required under R315-8-13.5(a) will be
conducted including:

(1)  Characteristics of the food-chain crop for which the
demonstration will be made;

(2)  Characteristics of the waste, treatment zone, and waste
application method and rate to be used in the demonstration;

(3)  Procedures for crop growth, sample collection, sample
analysis, and data evaluation;

(4)  Characteristics of the comparison crop including the
location and conditions under which it was or will be grown.

(e)  If food-chain crops are to be grown, and cadmium is
present in the land treated waste, a description of how the
requirements of R315-8-13.5(b) will be complied with;

(f)  A description of the vegetative cover to be applied to
closed portions of the facility, and a plan for maintaining such
cover during the post-closure care period, as required under
R315-8-13.8(a)(8) and R315-8-13.8(c)(2).  This information
should be included in the closure plan, and, where applicable,
the post-closure care plan submitted under R315-3-2.5(b)(13).

(g)  If ignitable or reactive wastes will be placed in or on
the treatment zone, an explanation of how the requirements of
R315-8-13.9 will be complied with;

(h)  If incompatible wastes, or incompatible wastes and
materials, will be placed in or on the same treatment zone, an
explanation of how R315-8-13.10 will be complied with.

(i)  A waste management plan for EPA Hazardous Waste
Nos. F020, F021, F022, F023, F026, and F027 describing how
a land treatment facility is or will be designed, constructed,
operated, and maintained to meet the requirements of R315-8-
13.11.  This submission shall address the following items as
specified in R315-8-13.11:

(1)  The volume, physical, and chemical characteristics of
the wastes, including their potential to migrate through soil or
to volatilize or escape into the atmosphere;

(2)  The attenuative properties of underlying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

2.12  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR LANDFILLS

Facilities that dispose of hazardous waste in landfills,
except as otherwise provided in R315-8-1.1, shall provide the
following additional information:

(a)  A list of the hazardous wastes placed or to be placed in
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each landfill or landfill cell;
(b)  Detailed plans and an engineering report describing

how the landfill is designed and is or will be constructed,
operated, and maintained to comply with the requirements of
R315-8-2.10, R315-8-14.2., R315-8-14.3, and R315-8-14.12,
addressing the following items:

(1)(i)  The liner system, except for an existing portion of a
landfill, if the landfill must meet the requirements of R315-8-
14.2(a). If an exemption from the requirement for a liner is
sought as provided by R315-8-14.2(b), submit detailed plans,
and engineering and hydrogeological reports, as appropriate,
describing alternate designs and operating practices that will, in
conjunction with location aspects, prevent the migration of any
hazardous constituents into the groundwater or surface water at
any future time;

(ii)  The double liner and leak (leachate) detection,
collection, and removal system, if the landfill must meet the
requirements of R315-8-14.2(c). If an exemption from the
requirements for double liners and a leak detection, collection,
and removal system or alternative design is sought as provided
by R315-8-14.2(d), (e), or (f), submit appropriate information;

(iii)  If the leak detection system is located in a saturated
zone, submit detailed plans and an engineering report explaining
the leak detection system design and operation, and the location
of the saturated zone in relation to the leak detection system;

(iv)  The construction quality assurance, CQA, plan if
required under R315-8-2.10;

(v)  Proposed action leakage rate, with rationale, if required
under R315-8-14.12, and response action plan, if required under
R315-8-14.3;

(2)  Control of run-on;
(3)  Control of run-off;
(4)  Management of collection and holding facilities

associated with run-on and run-off control systems; and
(5)  Control of wind dispersal of particulate matter, where

applicable.
(c)  A description of how each landfill, including the

double liner system, leachate collection and removal system,
leak detection system, cover system, and appurtenances for
control of run-on and run-off, will be inspected in order to meet
the requirements of R315-8-14.3(a), (b), and (c).  This
information shall be included in the inspection plan submitted
under R315-3-2.5(b)(5);

(d)  A description of how each landfill, including the liner
and cover systems, will be inspected in order to meet the
requirements of R315-8-14.3(a) and (b).  This information
should be included in the inspection plan submitted under
R315-3-2.5(b)(5).

(e)  Detailed plans and engineering report describing the
final cover which will be applied to each landfill or landfill cell
at closure in accordance with R315-8-14.5(a), and a description
of how each landfill will be maintained and monitored after
closure in accordance with R315-8-14.5(b).  This information
should be included in the closure and post-closure plans
submitted under R315-3-2.5(b)(13).

(f)  If ignitable or reactive wastes will be landfilled, an
explanation of how the requirements of R315-8-14.6 will be
complied with;

(g)  If incompatible wastes, or incompatible wastes and

materials will be landfilled, an explanation of how R315-8-14.7
will be complied with;

(h)  If bulk or non-containerized liquid waste or wastes
containing free liquids is to be landfilled prior to May 8, 1985,
an explanation of how the requirements of R315-8-14.8(a) will
be complied with;

(i)  If containers of hazardous waste are to be landfilled, an
explanation of how the requirements of R315-8-14.9 or R315-8-
14.10 as applicable, will be complied with.

(j)  A waste management plan for EPA Hazardous Waste
Nos. F020, F021, F022, F023, F026, and F027 describing how
a landfill is or will be designed, constructed, operated, and
maintained to meet the requirements of R315-8-14.11.  This
submission shall address the following items as specified in
R315-8-14.11:

(1)  The volume, physical, and chemical characteristics of
the wastes, including their potential to migrate through soil or
to volatilize or escape into the atmosphere;

(2)  The attenuative properties of underlying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

2.13  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR BOILERS AND INDUSTRIAL
FURNACES BURNING HAZARDOUS WASTE

For facilities that burn hazardous wastes in boilers and
industrial furnaces which R315-14-7 applies, which
incorporates by reference 40 CFR subpart H, 266.100 through
266.112, the requirements of 40 CFR 270.22, 2000 ed., are
adopted and incorporated by reference with the following
exception:

Substitute "Executive Secretary" for "Director."
2.14  SPECIFIC PART B INFORMATION

REQUIREMENTS FOR MISCELLANEOUS UNITS
Facilities that treat, store or dispose of hazardous waste in

miscellaneous units except as otherwise provided in R315-8-16,
which incorporates by reference 40 CFR 264.600, shall provide
the following additional information:

(a)  A detailed description of the unit being used or
proposed for use, including the following:

(1)  Physical characteristics, materials of construction, and
dimensions of the unit;

(2)  Detailed plans and engineering reports describing how
the unit will be located, designed, constructed, operated,
maintained, monitored, inspected, and closed to comply with the
requirements of R315-8-16, which incorporates by reference 40
CFR 264.601 and 264.602; and

(3)  For disposal units, a detailed description of the plans
to comply with the post-closure requirements of R315-8-16,
which incorporates by reference 40 CFR 264.603.

(b)  Detailed hydrologic, geologic, and meteorologic
assessments and land-use maps for the region surrounding the
site that address and ensure compliance of the unit with each
factor in the environmental performance standards of R315-8-
16, which incorporates by reference 40 CFR 264.601.  If the
applicant can demonstrate that he does not violate the
environmental performance standards of R315-8-16, which
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incorporates by reference 40 CFR 264.601 and the Executive
Secretary agrees with such demonstration, preliminary
hydrologic, geologic, and meteorologic assessments will suffice.

(c)  Information on the potential pathways of exposure of
humans or environmental receptors to hazardous waste or
hazardous constituents and on the potential magnitude and
nature of these exposures;

(d)  For any treatment unit, a report on a demonstration of
the effectiveness of the treatment based on laboratory or field
data;

(e)  Any additional information determined by the
Executive Secretary to be necessary for evaluation of
compliance of the unit with the environmental performance
standards of R315-8-16, which incorporates by reference 40
CFR 264.601.

2.15  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR PROCESS VENTS

For facilities that have process vents to which R315-8-17
applies, which incorporates by reference 40 CFR subpart AA of
264, the requirements of 40 CFR 270.24, 1991 ed., regarding
information requirements for process vents are adopted and
incorporated by reference with the following exception:

Substitute "Executive Secretary" for "Regional
Administrator."

2.16  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR EQUIPMENT

For facilities that have equipment to which R315-8-18
applies, which incorporates by reference 40 CFR subpart BB of
264, the requirements of 40 CFR 270.25, 1991 ed., regarding
information requirements for equipment are adopted and
incorporated by reference with the following exception:

Substitute "Executive Secretary" for "Regional
Administrator."

2.17  SPECIFIC PART B INFORMATION
REQUIREMENTS FOR DRIP PADS

For facilities that have drip pads to which R315-8-19
applies, which incorporates by reference 40 CFR subpart W,
264.570 through 264.575, the requirements of 40 CFR 270.26,
1991 ed., are adopted and incorporated by reference with the
following exception:

Substitute "Executive Secretary" for "Director."
2.18  SPECIFIC PART B INFORMATION

REQUIREMENTS FOR AIR EMISSION CONTROLS FOR
TANKS, SURFACE IMPOUNDMENTS, AND CONTAINERS

The requirements as found in 40 CFR 270.27 1996 ed., as
amended by 61 FR 59931, November 25, 1996, are adopted and
incorporated by reference.

2.19  PART B INFORMATION REQUIREMENTS FOR
POST-CLOSURE PERMITS

For post-closure permits, the owner or operator is required
to submit only the information specified in R315-3-2.5(b)(1),
(4), (5), (6), (11), (13), (14), (16), (18), (19), and R315-3-2.5(c)
and (d), unless the Executive Secretary determines that
additional information from R315-3-2.5, R315-3-2.7, which
incorporates by reference 40 CFR 270.16, R315-3-2.8, R315-3-
2.9, R315-3-2.11, or R315-3-2.12 is necessary.  The owner or
operator is required to submit the same information when an
alternative authority is used in lieu of a post-closure permit as
provided in R315-3-1.3(e)(7).

2.20  PERMIT DENIAL
The Executive Secretary may, pursuant to the procedures

in R315-4, deny the permit application either in its entirety or
as to the active life of a hazardous waste management facility or
unit only.

R315-3-3.  Permit Conditions.
3.1  CONDITIONS APPLICABLE TO PERMITS
The following conditions apply to all permits.  All

conditions applicable to permits shall be incorporated into the
permits either expressly or by reference.  If incorporated by
reference, a specific citation of these rules shall be given in the
permit.

(a)  Duty to comply.  The permittee shall comply with all
conditions of this permit, except that the permittee need not
comply with the conditions of this permit to the extent and for
the duration any noncompliance is authorized in an emergency
permit.  (See R315-3-6.2).  Any plan noncompliance except
under the terms of an emergency permit, constitutes a violation
of the Utah Solid and Hazardous Waste Act and is grounds for
enforcement action; for permit termination, revocation and
reissuance, or modification; or for denial of a permit renewal
application.

(b)  Duty to reapply.  If the permittee wishes to continue an
activity regulated by this permit after the expiration date of this
permit, the permittee shall apply for and obtain a new permit.

(c)  Need to halt or reduce activity not a defense.  It shall
not be a defense for a permittee in an enforcement action that it
would have been necessary to halt or reduce the approved
activity in order to maintain compliance with the conditions of
this permit.

(d)  In the event of noncompliance with the permit, the
permittee shall take all reasonable steps to minimize releases to
the environment, and shall carry out all measures as are
reasonable to prevent significant adverse impact on human
health or the environment.

(e)  Proper operation and maintenance.  The permittee shall
at all times properly operate and maintain all facilities and
systems of treatment and control, and related appurtenances,
which are installed or used by the permittee to achieve
compliance with the conditions of this permit.  Proper operation
and maintenance includes effective performance, adequate
funding, adequate operator staffing and training, and adequate
laboratory and process controls, including appropriate quality
assurance procedures.  This provision requires the operation of
back-up or auxiliary facilities or similar systems only when
necessary to achieve compliance with the conditions of the
permit.

(f)  Permit actions.  This permit may be modified, revoked
and reissued, or terminated in accordance with the provisions of
R315-3-4.2 or R315-4.4 and the procedures of R315-4-1.5.  The
filing of a request by the permittee for a permit modification,
revocation and reissuance, or termination, or a notification or
planned changes or anticipated noncompliance, does not stay
any permit condition.

(g)  Property rights.  This permit does not convey any
property rights of any sort, or any exclusive privilege.

(h) Duty to provide information.  The permittee shall
furnish to the Executive Secretary within a reasonable time, any
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relevant information which the Executive Secretary may request
to determine whether cause exists for modifying, revoking and
reissuing, or terminating this permit, or to determine compliance
with this permit.  The permittee shall also furnish to the
Executive Secretary upon request, copies of records required to
be kept by this permit.

(i)  Inspection and entry.  The permittee shall allow the
Executive Secretary, the Board, or an authorized representative,
upon the presentation of credentials and other documents as may
be required by law, to:

(1)  Enter at reasonable times upon the permittee’s premises
where a regulated facility or activity is located or conducted, or
where records must be kept under the conditions of this permit;

(2)  Have access to and copy, at reasonable times, any
records that must be kept under the conditions of this permit;

(3)  Inspect at reasonable times any facilities, equipment,
including monitoring and control equipment, practices, or
operations regulated or required under this permit; and

(4)  Sample or monitor at reasonable times, for the
purposes of assuring permit compliance or as otherwise
authorized by the Utah Solid and Hazardous Waste Act, any
substances or parameters at any location.

(j)  Monitoring and records.
(1)  Sample and measurements taken for the purpose of

monitoring shall be representative of the monitored activity.
(2)  The permittee shall retain records of all monitoring

information, including all calibration and maintenance records
and all original strip chart recordings for continuous monitoring
instrumentation, copies of all reports required by this permit, the
certification required by R315-8-5.3, which incorporates by
reference 40 CFR 264.73(b)(9), and records of all data used to
complete the application for this permit, for a period of at least
three years from the date of the sample, measurement, report or
application.  This period may be extended by request of the
Executive Secretary and the Board at any time.  The permittee
shall maintain records of all groundwater quality and
groundwater surface elevations, for the active life of the facility,
and for the post-closure care period as well.

(3)  Records of monitoring information shall include:
(i)  The date, exact place, and time of sampling or

measurements;
(ii)  The individual(s) who performed the sampling or

measurements;
(iii)  The date(s) analyses were performed;
(iv)  The individual(s) who performed the analyses;
(v)  The analytical techniques or methods used; and
(vi)  The results of all analyses.
(k)  Signatory requirement.  All applications, reports, or

information submitted to the Executive Secretary shall be signed
and certified, see R315-3-2.2.

(l)  Reporting requirements.
(1)  Planned changes.  The permittee shall give notice to

the Executive Secretary as soon as possible of any planned
physical alterations or additions to the approved facility.

(2)  Anticipated noncompliance.  The permittee shall give
advance notice to the Executive Secretary of any planned
changes in the approved facility or activity which may result in
noncompliance with permit requirements.  For a new facility,
the permittee may not treat, store, or dispose of hazardous waste;

and for a facility being modified, the permittee may not treat,
store, or dispose of hazardous waste in the modified portion of
the facility except as provided in R315-3-4.3, which
incorporates by reference 40 CFR 270.42, until:

(i)  The permittee has submitted to the Executive Secretary
by certified mail or hand delivery a letter signed by the
permittee and a registered professional engineer stating that the
facility has been constructed or modified in compliance with the
permit; and

(ii)(A)  The Executive Secretary or the Board has inspected
the modified or newly constructed facility and finds it is in
compliance with the conditions of the permit; or

(B)  Within 15 days of the date of submission of the letter
in R315-3-3.1(l)(2)(i), the permittee has not received notice
from the Executive Secretary or Board of their intent to inspect,
prior inspection is waived and the permittee may commence
treatment, storage, or disposal of hazardous waste.

(3)  Transfers.  The permit is not transferable to any person
except after notice to the Executive Secretary.  The Executive
Secretary may require modification or revocation and reissuance
of the permit to change the name of the permittee and
incorporate any other requirements as may be necessary.  See
R315-3-4.1.

(4)  Monitoring reports.  Monitoring results shall be
reported at the intervals specified elsewhere in this permit.

(5)  Compliance schedules.  Reports of compliance or
noncompliance with, or any progress reports on, interim and
final requirements contained in any compliance schedule of this
permit shall be submitted no later than 14 days following each
schedule date.

(6)  Twenty-four hour reporting.  See R315-9 for
Emergency Controls.

(i)  The permittee shall report any noncompliance which
may endanger health or the environment orally within 24 hours
from the time the permittee becomes aware of the
circumstances, including:

(A)  Information concerning release of hazardous waste
that may cause an endangerment to public drinking water
supplies.

(B)  Any information of a release of hazardous waste or of
a fire or explosion from the hazardous waste management
facility, which could threaten the environment or human health
outside the facility.

(ii)  The description of the occurrence and its cause shall
include:

(A)  Name, address, and telephone number of the owner or
operator;

(B)  Name, address, and telephone number of the facility;
(C)  Date, time, and type of incident;
(D)  Name and quantity of material(s) involved;
(E)  The extent of injuries, if any;
(F)  An assessment of actual or potential hazards to the

environment and human health outside the facility, where this
is applicable; and

(G)  Estimated quantity and disposition of recovered
material that resulted from the incident.

(iii)  A written submission shall also be provided within
five days of the time the permittee becomes aware of the
circumstances.  The written submission shall contain a
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description of the noncompliance and its cause; the period of
noncompliance including exact dates and times, and if the
noncompliance has not been corrected, the anticipated time it is
expected to continue; and the steps taken or planned to reduce,
eliminate and prevent reoccurrence of the noncompliance.  The
Executive Secretary may waive the five-day written notice
requirement in favor of a written report within 15 days.

(7)  Manifest discrepancy report.  If a significant
discrepancy in a manifest is discovered, the permittee shall
attempt to reconcile the discrepancy.  If not resolved within
fifteen days, the permittee shall submit a letter report, including
a copy of the manifest, to the Executive Secretary.  (See R315-
8-5.4)

(8)  Unmanifested waste report.  This report shall be
submitted to the Executive Secretary within 15 days of receipt
of unmanifested wastes.

(9)  Biennial report.  A biennial report shall be submitted
covering facility activities during odd numbered calendar years.

(10)  Other noncompliance.  The permittee shall report all
instances of noncompliance not reported under R315-3-
3.1(l)(4), (5), and (6), at the time monitoring reports are
submitted.  The reports shall contain the information listed in
R315-3-3.1(l)(6).

(11)  Other information.  Where the permittee becomes
aware that he failed to submit any relevant facts in a permit
application, or submitted incorrect information in a permit
application or in any report to the Executive Secretary, he shall
promptly submit all facts or information.

(m) Information repository.  The Executive Secretary may
require the permittee to establish and maintain an information
repository at any time, based on the factors set forth in R315-4-
2.33(b).  The information repository will be governed by the
provisions in R315-4-2.33 (c) through (f).

3.2 REQUIREMENTS FOR RECORDING AND
REPORTING OF MONITORING RESULTS

All permits shall specify:
(a)  Requirements concerning the proper use, maintenance,

and installation, when appropriate, of monitoring equipment or
methods, including biological monitoring methods when
appropriate;

(b)  Required monitoring including type, intervals, and
frequency sufficient yield data which are representative of the
monitored activity including, when appropriate, continuous
monitoring;

(c)  Applicable reporting requirements based upon the
impact of the regulated activity and as specified in R315-8 and
R315-14.  Reporting shall be no less frequent than specified in
R315-8 and R315-14.

3.3  ESTABLISHING PERMIT CONDITIONS
In addition to the conditions established, each permit shall

include:
(a)  A list of the wastes or classes of wastes which will be

treated, stored, or disposed of at the facility, and a description of
the processes to be used for treating, storing, and disposing of
these hazardous wastes at the facility including the design
capacities of each storage, treatment, and disposal unit.  Except
in the case of containers, the description shall identify the
particular wastes or classes of wastes which will be treated,
stored, or disposed of in particular equipment or locations, e.g.,

"Halogenated organics may be stored in Tank A", and "Metal
hydroxide sludges may be disposed of in landfill cells B, C, and
D", and

(b)(1)  Each permit shall include conditions necessary to
achieve compliance with the Utah Solid and Hazardous Waste
Act and these rules, including each of the applicable
requirements specified in R315-7, R315-8, R315-13, which
incorporates by reference 40 CFR 268, and R315-14, which
incorporates by reference 40 CFR 266.  In satisfying this
provision, the Executive Secretary may incorporate applicable
requirements of R315-7, R315-8, R315-13, which incorporates
by reference 40 CFR 268, and R315-14, which incorporates by
reference 40 CFR 266, directly into the permit or establish other
permit conditions that are based on these rules.

(2)  Each permit issued under the Utah Solid and
Hazardous Waste Act shall contain terms and conditions as the
Executive Secretary determines necessary to protect human
health and the environment.

(c)  New or reissued permits, and to the extent allowed
under R315-3-4.2, modified or revoked and reissued permits,
shall incorporate each of the applicable requirements referenced
in R315-3-3.2 and R315-3-3.3.

(d)  Incorporation.  All permit conditions shall be
incorporated either expressly or by reference.  If incorporated by
reference, a specific citation to the applicable requirements shall
be given in the permit.

3.4  SCHEDULES OF COMPLIANCE
(a)  The permit may, when appropriate, specify a schedule

of compliance leading to compliance with these rules.
(1)  Time for compliance.  Any schedules of compliance

under this section shall require compliance as soon as possible.
(2)  Interim dates.  Except as provided in R315-3-

3.4(b)(1)(ii), if a permit establishes a schedule of compliance
which exceeds one year from the date of permit issuance, the
schedule shall set forth interim requirements and the dates for
their achievement.

(i)  The time between interim dates shall not exceed one
year.

(ii)  If the time necessary for completion of any interim
requirement is more than one year and is not readily divisible
into stages for completion, the permit shall specify interim dates
for the submission of reports of progress toward completion of
the interim requirements and indicate a projected completion
date.

(3)  Reporting.  The permit shall be written to require that
no later than 14 days following each interim date and the final
date of compliance, the permittee shall notify the Executive
Secretary or Board or both in writing, of its compliance or
noncompliance with the interim or final requirement, or submit
progress reports if R315-3-3.4(a)(2)(ii) is applicable.

(b)  Alternative schedules of permit compliance.  An
applicant or permittee may cease conducting regulated activities,
by receiving a terminal volume of hazardous waste, and for
treatment and storage facilities, closing pursuant to applicable
requirements; and for disposal facilities, closing and conducting
post-closure care pursuant to applicable requirement, rather than
continue to operate and meet permit requirements as follows:

(1)  If the permittee decides to cease conducting regulated
activities at a given time within the term of a permit which has
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already been issued:
(i)  The permit may be modified to contain a new or

additional schedule leading to timely cessation of activities; or
(ii)  The permittee shall cease conducting activities before

noncompliance with any interim or final compliance schedule
requirement already specified in the permit.

(2)  If the decision to cease conducting regulated activities
is made before issuance of a permit whose term will include the
termination date, the permit shall contain a schedule leading to
permit termination which will ensure timely compliance with
applicable requirements.

(3)  If the permittee is undecided whether to cease
conducting regulated activities, the Executive Secretary may
issue or modify a permit to contain two schedules as follows:

(i)  Both schedules shall contain an identical interim
deadline requiring a final decision on whether to cease
conducting regulated activities no later than a date which
ensures sufficient time to comply with applicable requirements
in a timely manner if the decision is to continue conducting
regulated activities;

(ii)  One schedule shall lead to timely compliance with
applicable requirements.

(iii)  The second schedule shall lead to cessation of
regulated activities by a date which will ensure timely
compliance with applicable requirements;

(iv)  Each permit containing two schedules shall include a
requirement that after the permittee has made a final decision
under R315-3-3.4(b)(3)(i) it shall follow the schedule leading to
termination if the decision is to cease conducting regulated
activities.

(4)  The applicant’s or permittee’s decision to cease
conducting regulated activities shall be evidenced by a firm
public commitment satisfactory to the Executive Secretary, such
as resolution of the board of directors of a corporation.

R315-3-4.  Changes to Permit.
4.1  TRANSFER OF PERMITS
(a)  A permit may be transferred by the permittee to a new

owner or operator only if the permit has been modified or
revoked and reissued under R315-3-4.1(b) or R315-3-4.2(b)(2)
to identify the new permittee and incorporate such other
requirements as may be necessary under the appropriate Act.

(b)  Changes in the ownership or operational control of a
facility may be made as a Class 1 modification with prior written
approval of the Executive Secretary in accordance with R315-3-
4.3, which incorporates by reference 40 CFR 270.42.  The new
owner or operator shall submit a revised permit application no
later than 90 days prior to the scheduled change.  A written
agreement containing a specific date for transfer of permit
responsibility between the current and new permittees shall also
be submitted to the Executive Secretary.  When a transfer of
ownership or operational control occurs, the old owner or
operator shall comply with the requirements of R315-8-8, which
incorporates by reference 40 CFR 264, subpart H, until the new
owner or operator has demonstrated that he is complying with
the requirements of that subpart.  The new owner or operator
shall demonstrate compliance with R315-8-8, which
incorporates by reference 40 CFR 264, subpart H requirements
within six months of the date of the change of ownership or

operational control of the facility.  Upon demonstration to the
Executive Secretary by the new owner or operator of
compliance with R315-8-8, which incorporates by reference 40
CFR 264, subpart H, the Executive Secretary shall notify the old
owner or operator that he no longer needs to comply with R315-
8-8, which incorporates by reference 40 CFR 264, subpart H as
of the date of demonstration.

4.2  MODIFICATION OR REVOCATION AND
REISSUANCE OF PERMITS

When the Executive Secretary receives any information, for
example, inspects the facility, receives information submitted by
the permittee as required in the permit see R315-3-3.1, receives
a request for modification or revocation and reissuance under
R315-4-1.5 or conducts review of the permit file, he may
determine whether one or more of the causes listed in R315-3-
4.2(a) and (b) for modification or revocation and reissuance or
both exist.  If cause exists, the Executive Secretary may modify
or revoke and reissue the permit accordingly, subject to the
limitations of R315-3-4.2(c), and may request an updated
application if necessary.  When a permit is modified, only the
conditions subject to modification are reopened.  If a permit is
revoked and reissued, the entire permit is reopened and subject
to revision and the permit is reissued for a new term.  See R315-
4-1.5(c)(2).  If cause does not exist under this section, the
Executive Secretary shall not modify or revoke and reissue the
permit, except on request of the permittee.  If a permit
modification is requested by the permittee, the Executive
Secretary shall approve or deny the request according to the
procedures of R315-3-4.3, which incorporates by reference 40
CFR 270.42.  Otherwise, a draft permit shall be prepared and
other procedures in R315-4 followed.

(a)  Causes for modification.  The following are causes for
modification but not revocation and reissuance of permits, and
the following may be causes for revocation and reissuance as
well as modification under any program when the permittee
requests or agrees.

(1)  Alterations.  There are material and substantial
alterations or additions to the approved facility or activity which
occurred after permit issuance which justify the application of
permit conditions that are different or absent in the existing
permit.

(2)  Information.  The Executive Secretary has received
information.  Permits may be modified during their terms for
this cause only if the information was not available at the time
of permit issuance, other than revised rules, guidance, or test
methods, and would have justified the application of different
permit conditions at the time of issuance.

(3)  New statutory requirements or rules.  The standards or
rules on which the permit was based have been changed by
statute, through promulgation of new or amended standards or
rules or by judicial decision after the permit was issued.

(4)  Compliance schedules.  The Executive Secretary
determined good cause exists for modification of a compliance
schedule, such as an act of God, strike, flood, or materials
shortage or other events over which the permittee has little or no
control and for which there is no reasonably available remedy.

(5)  Notwithstanding any other provision in this section,
when a permit for a land disposal facility is reviewed by the
Executive Secretary under R315-3-5.1(d), the Executive
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Secretary shall modify the permit as necessary to assure that the
facility continues to comply with the currently applicable
requirements in these rules.

(b)  Causes for modification or revocation and reissuance.
The following are causes to modify, or, alternatively, revoke and
reissue a permit;

(1)  Cause exists for termination under R315-3-4.4 and the
Executive Secretary determines that modification or revocation
and reissuance is appropriate.

(2)  The Executive Secretary has received notification as
required in the permit, see R315-3-3.1(l)(3) of a proposed
transfer of the permit.

(c)  Facility siting.  Suitability of the facility location may
not be considered at the time of permit modification or
revocation and reissuance unless new information or standards
indicate that a threat to human health or the environment exists
which was unknown at the time of permit issuance.

4.3 PERMIT MODIFICATION AT THE REQUEST OF
THE PERMITTEE

The requirements of 40 CFR 270.42, including Appendix
I, 2000 ed., are adopted and incorporated by reference with the
following exception;

substitute "Executive Secretary" for all Federal regulation
references made to "Director" or "Administrator";

4.4  TERMINATION OF PERMITS
(a)  The following are causes for terminating a permit

during its term, or for denying a permit renewal application:
(1)  Noncompliance by the permittee with any condition of

the permit;
(2)  The permittee’s failure in the application or during the

permit issuance process to disclose fully all relevant facts, or the
permittee’s misrepresentation of any relevant facts at any time;
or

(3)  A determination that the permitted activity endangers
human health or the environment and can only be regulated to
acceptable levels by permit modification or termination.

(b)  The Executive Secretary shall follow the applicable
procedures in R315-4 in terminating any permit under R315-3-
4.4.

R315-3-5.  Expiration and Continuation of Permits.
5.1  DURATION OF PERMITS
(a)  Hazardous waste operation permits shall be effective

for a fixed term not to exceed ten years.
(b) Except as provided in R315-3-5.2, the term of a permit

shall not be extended by modification beyond the maximum
duration specified in R315-3-5.1.

(c)  The Executive Secretary may issue any permit for a
duration that is less than the full allowable term under this
section.

(d)  Each permit for a land disposal facility shall be
reviewed by the Board five years after the date of permit
issuance or reissuance and shall be modified as necessary, as
provided in R315-3-4.2.

5.2 CONTINUATION OF EXPIRING PERMITS
(a)  The conditions of an expired permit continue in force

until the effective date of a new permit if:
(1)  The permittee has submitted a timely application under

R315-3-2.5 and the applicable requirements of R315-3-2.5 and

the applicable sections in R315-3-2.6 through R315-3-2.20,
which is a complete application for a new permit; and

(2)  The Executive Secretary through no fault of the
permittee, does not issue a new permit with an effective date on
or before the expiration date of the previous permit, for
example, when issuance is impracticable due to time or resource
constraints.

(b)  Effect.  Permits continued under this section remain
fully effective and enforceable.

(c)  Enforcement.  When the permittee is not in compliance
with the conditions of the expiring or expired permit, the
Executive Secretary or Board or both may choose to do any or
all of the following:

(1)  Initiate enforcement action based upon the permit
which has been continued;

(2)  Issue a notice of intent to deny the new permit under
R315-4-1.6.  If the permit is denied, the owner or operator
would then be required to cease the activities authorized by the
continued permit or be subject to enforcement action for
operating without a permit;

(3)  Issue a new permit under R315-4 with appropriate
conditions;

(4)  Take other actions authorized by these rules.
(d)  State Continuation.  If the permittee has submitted a

timely and complete application, including timely and adequate
response to any deficiency notice, for permit under applicable
State law and rules, the terms and conditions of an EPA issued
RCRA permit shall continue in force until the effective date of
the State’s issuance or denial of a State permit.

(e)  Permits which have been issued under authority of the
Federal Resource Conservation and Recovery Act will be
administered by the State when hazardous waste program
authorization becomes effective.

R315-3-6.  Special Forms of Permits.
6.1 PERMITS BY RULE
Notwithstanding any other provision of R315-3 and R315-

4, the following shall be deemed to have an approved hazardous
waste permit if the conditions listed are met:

(a)  Injection wells.  The owner or operator of an injection
well disposing of hazardous waste, if the owner or operator:

(1)  Has a permit for underground injection issued under
State or Federal law.

(2)  Complies with the conditions of that permit and the
requirements in R317-7, Underground Injection Control
Program, for managing hazardous waste in a well.

(3)  For UIC permits issued after November 8, 1984:
(i) Complies with R315-8-6.12; and
(ii) Where the UIC well is the only unit at a facility which

requires a permit, complies with R315-3-2.5(d).
(b)  Publicly owned treatment works.  The owner or

operator of a POTW which accepts hazardous waste, for
treatment if the owner or operator:

(1)  Has an NPDES permit;
(2)  Complied with the conditions of that permit;
(3)  Complies with the following rules;
(i)  R315-8-2.2, Identification number;
(ii)  R315-8-5.2, Use of manifest system;
(iii)  R315-8-5.4, Manifest discrepancies;
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(iv)  R315-8-5.3, which incorporates by reference 40 CFR
264.73(a) and (b)(1), Operating record;

(v)  R315-8-5.6, Biennial report;
(vi)  R315-8-5.7, Unmanifested waste report; and
(vii)  R315-8-6.12, For NPDES permits issued after

November 8, 1984.
(4)  If the waste meets all Federal, State, and local

pretreatment requirements which would be applicable to the
waste if it were being discharged into the POTW through a
sewer, pipe, or similar conveyance.

(c)  Elementary Neutralization Units and Wastewater
Treatment Units, as defined in 40 CFR 270.2, which R315-1-
1(d) incorporates by reference.

6.2  EMERGENCY PERMITS
(a)  Notwithstanding any other provision of R315-3 or

R315-4, in the event the Executive Secretary finds an imminent
and substantial endangerment to human health or the
environment the Executive Secretary may issue a temporary
emergency permit:  (1) to a non-permitted facility to allow
treatment, storage, or disposal of hazardous waste or (2) to a
permitted facility to allow treatment, storage, or disposal of a
hazardous waste not covered by an effective permit.

(b)  This emergency permit:
(1)  May be oral or written.  If oral, it shall be followed in

five days by a written emergency permit;
(2)  Shall not exceed 90 days in duration;
(3)  Shall clearly specify the hazardous waste to be

received, and the manner and location of their treatment,
storage, or disposal;

(4)  May be terminated by the Executive Secretary at any
time without process if he determines that termination is
appropriate to protect human health and the environment;

(5)  Shall be accompanied by a public notice published
under R315-4-1.10(b) including:

(i)  Name and address of the office granting the emergency
authorization;

(ii)  Name and location of the permitted hazardous waste
management facility;

(iii)  A brief description of the wastes involved;
(iv)  A brief description of the action authorized and

reasons for authorizing it; and
(v)  Duration of the emergency permit; and
(6)  Shall incorporate, to the extent possible and not

inconsistent with the emergency situation, all applicable
requirements of R315-3,R315-8, and R315-14.

6.3  HAZARDOUS WASTE INCINERATOR PERMITS
When an owner or operator demonstrates compliance with

the air emission standards and limitations in R307-214-2, which
incorporates by reference 40 CFR 63, subpart EEE (i.e., by
conducting a comprehensive performance test and submitting a
Notification of Compliance), the requirements of R315-3-6.3 do
not apply.  Nevertheless, the Executive Secretary may apply the
provisions of R315-3-6.3, on a case-by-case basis, for purposes
of information collection in accordance with R315-3-2.1(j) and
R315-3-3.3(b)(2).

(a)  For the purposes of determining operational readiness
following completion of physical construction, the Executive
Secretary shall establish permit conditions, including but not
limited to allowable waste feeds and operating conditions, in the

permit to a new hazardous waste incinerator.  These permit
conditions will be effective for the minimum time required to
bring the incinerator to a point of operational readiness
sufficient to conduct a trial burn, not to exceed 720 hours
operating time for treatment of hazardous waste.  The Executive
Secretary may extend the duration of this operational period
once, for up to 720 additional hours, at the request of the
applicant when good cause is shown.  The permit may be
modified to reflect the extension according to R315-3-4.3,
which incorporates by reference 40 CFR 270.42.

(1)  Applicants shall submit a statement, with part B of the
permit application, which suggests the conditions necessary to
operate in compliance with the performance standards of R315-
8-15.4 during this period.  This statement should include, at a
minimum, restrictions on waste constituents, waste feed rates
and the operating parameters identified in R315-8-15.6.

(2)  The Executive Secretary will review this statement and
any other relevant information submitted with part B of the
permit and specify requirements for this period sufficient to
meet the performance standards of R315-8-15.4 based on its
engineering judgment.

(b)  For the purpose of determining feasibility of
compliance with the performance standards of R315-8-15.4, and
of determining adequate operating conditions under R315-8-
15.6, the Executive Secretary shall establish conditions in the
permit to a new hazardous waste incinerator to be effective
during the trial burn.

(1)  Applicants shall propose a trial burn plan, prepared
under R315-3-6.3(b)(2) with part B of the permit application.

(2)  The trial burn plan shall include the following
information:

(i)  An analysis of each waste or mixture of wastes to be
burned which includes:

(A)  Heat value of the waste in the form and composition
in which it will be burned.

(B)  Viscosity, if applicable, or description of physical
form of the waste.

(C)  An identification of any hazardous organic
constituents listed in R315-50-10, which incorporates by
reference 40 CFR 261, Appendix VIII, which are present in the
waste to be burned, except that the applicant need not analyze
for constituents listed in R315-50-10, which incorporates by
reference 40 CFR 261, Appendix VIII, which would reasonably
not be expected to be found in the waste.  The constituents
excluded from analysis shall be identified, and the basis for their
exclusion stated.  The waste analysis shall rely on analytical
techniques specified in "Test Methods for the Evaluation of
Solid Waste, Physical/Chemical Methods," EPA Publication
SW-846, as incorporated by reference in 40 CFR 260.11 and
270.6, see R315-1-2, or other equivalent.

(D)  An approximate quantification of the hazardous
constituents identified in the waste, within the precision
produced by the analytical methods specified in "Test Methods
for the Evaluation of Solid Waste, Physical/Chemical Methods,"
EPA Publication SW-846, as incorporated by reference in 40
CFR 260.11 and 270.6, see R315-1-2, or, their equivalent.

(ii)  A detailed engineering description of the incinerator
for which the permit is sought including:

(A)  Manufacturer’s name and model number of



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 145

incinerator, if available.
(B)  Type of incinerator.
(C)  Linear dimensions of the incinerator unit including the

cross sectional area of combustion chamber.
(D)  Description of the auxiliary fuel system type and feed.
(E)  Capacity of prime mover.
(F)  Description of automatic waste feed cut-off system(s).
(G)  Stack gas monitoring and pollution control equipment.
(H)  Nozzle and burner design.
(I)  Construction materials.
(J)  Location and description of temperature, pressure, and

flow indicating and control devices.
(iii)  A detailed description of sampling and monitoring

procedures, including sampling and monitoring locations of the
system, the equipment to be used, sampling and monitoring
frequency, and planned analytical procedures for sample
analysis.

(iv)  A detailed test schedule for each waste for which the
trial burn is planned including date(s), duration, quantity of
waste to be burned, and other factors relevant to the Executive
Secretary’s decision under R315-3-6.3(b)(5).

(v)  A detailed test protocol, including, for each waste
identified, the ranges of temperature, waste feed rate,
combustion gas velocity, use of auxiliary fuel, and any other
relevant parameters that will be varied to affect the destruction
and removal efficiency of the incinerator.

(vi)  A description of, and planned operating conditions
for, any emission control equipment which will be used.

(vii)  Procedures for rapidly stopping waste feed, shutting
down the incinerator, and controlling emissions in the event of
an equipment malfunction.

(viii)  All other information as the Executive Secretary
reasonably finds necessary to determine whether to approve the
trial burn plan in light of the purpose of this paragraph and the
criteria in R315-3-6.3(b)(5).

(3)  The Executive Secretary, in reviewing the trial burn
plan, shall evaluate the sufficiency of the information provided
and may require the applicant to supplement this information, if
necessary, to achieve the purposes of this paragraph.

(4)  Based on the waste analysis data in the trial burn plan,
the Executive Secretary will specify as trial Principal Organic
Hazardous Constituents (POHCs), those constituents for which
destruction and removal efficiencies shall be calculated during
the trial burn.  These trial POHCs will be specified by the
Executive Secretary based on his estimate of the difficulty of
incineration of the constituents identified in the waste analysis,
their concentration or mass in the waste feed, and, for wastes
listed in R315-2-10, the hazardous waste organic constituent or
constituents identified in R315-50-9 as the basis for listing.

(5)  The Executive Secretary shall approve a trial burn plan
if it finds that:

(i)  The trial burn is likely to determine whether the
incinerator performance standard required by R315-8-15.4 can
be met;

(ii)  The trial burn itself will not present an imminent
hazard to human health or the environment;

(iii)  The trial burn will help the Executive Secretary to
determine operating requirements to be specified under R315-8-
15.6; and

(iv)  The information sought in R315-3-6.3(b)(5)(i) and (ii)
cannot reasonably be developed through other means.

(6)  The Executive Secretary shall send a notice to all
persons on the facility mailing list as set forth in R315-4-
1.10(c)(1)(v) and to the appropriate units of State and local
government as set forth in R315-4-1.10(c)(1)(iv) announcing
the scheduled commencement and completion dates for the trial
burn.  The applicant may not commence the trial burn until after
the Executive Secretary has issued such notice.

(i)  This notice shall be mailed within a reasonable time
period before the scheduled trial burn.  An additional notice is
not required if the trial burn is delayed due to circumstances
beyond the control of the facility or the Division.

(ii)  This notice shall contain:
(A)  The name and telephone number of the applicant’s

contact person;
(B)  The name and telephone number of the Division;
(C)  The location where the approved trial burn plan and

any supporting documents can be reviewed and copied; and
(D)  An expected time period for commencement and

completion of the trial burn.
(7)  During each approved trial burn, or as soon after the

burn as is practicable, the applicant shall make the following
determinations:

(i)  A quantitative analysis of the trial POHCs in the waste
feed to the incinerator.

(ii)  A quantitative analysis of the exhaust gas for the
concentration and mass emissions of the trial POHC, oxygen
(O2) and hydrogen chloride (HCl).

(iii)  A quantitative analysis of the scrubber water, if any,
ash residues, and other residues, for the purpose of estimating
the fate of the trial POHCs.

(iv)  A computation of destruction and removal efficiency
(DRE), in accordance with the DRE formula specified in R315-
8-15.4(a).

(v)  If the HC1 emission rate exceeds 1.8 kilograms of HC1
per hour (4 pounds per hour), a computation of HC1 removal
efficiency in accordance with R315-8-15.4(b).

(vi)  A computation of particulate emissions in accordance
with R315-8-15.4(c).

(vii)  An identification of sources of fugitive emissions and
their means of control.

(viii)  A measurement of average, maximum, and minimum
temperatures and combustion gas velocity.

(ix)  A continuous measurement of carbon monoxide (CO)
in the exhaust gas.

(x)  All other information as the Executive Secretary may
specify as necessary to ensure that the trial burn will determine
compliance with the performance standards in R315-8-15.4 and
to establish the operating conditions required by R315-8-15.6
as necessary to meet that performance standard.

(8)  The applicant shall submit to the Executive Secretary
a certification that the trial burn has been carried out in
accordance with the approved trial burn plan, and shall submit
the results of all the determinations required in R315-3-
6.3(b)(7).  This submission shall be made within 90 days of
completion of the trial burn, or later if approved by the
Executive Secretary.

(9)  All data collected during any trial burn shall be
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submitted to the Executive Secretary following the completion
of the trial burn.

(10)  All submissions required by this paragraph shall be
certified on behalf of the applicant by the signature of a person
authorized to sign a permit application or a report under R315-
3-2.2.

(11)  Based on the results of the trial burn, the Executive
Secretary shall set the operating requirements in the final permit
according to R315-8-15.6.  The permit modification shall
proceed according to R315-3-4.3, which incorporates by
reference 40 CFR 270.42.

(c)  For the purpose of allowing operation of a new
hazardous waste incinerator following completion of the trial
burn and prior to final modification of the permit conditions to
reflect the trial burn results, the Executive Secretary may
establish permit conditions, including but no limited to
allowable waste feeds and operating conditions sufficient to
meet the requirements of R315-8-15.6, in the permit to a new
hazardous waste incinerator.  These permit conditions will be
effective for the minimum time required to complete sample
analysis, data computation and submission of the trial burn
results by the applicant, and modification of the facility permit
by the Executive Secretary.

(1)  Applicants shall submit a statement, with part B of the
permit application, which identifies the conditions necessary to
operate in compliance with the performance standards of R315-
8-15.4 during this period.  This statement should include, at a
minimum, restrictions on waste constituents, waste feed rates
and the operating parameters identified in R315-8-15.6.

(2)  The Executive Secretary will review this statement and
any other relevant information submitted with part B of the
permit application and specify those requirements for this period
most likely to meet the performance standards of R315-8-15.4
based on its engineering judgment.

(d)  For the purposes of determining feasibility of
compliance with the performance standards of R315-8-15.4 and
of determining adequate operating conditions under R315-8-
15.6, the applicant for a permit for an existing hazardous waste
incinerator shall prepare and submit a trial burn plan and
perform a trial burn in accordance with R315-3-2.10(b) and
R315-3-6.3(b)(2) through (b)(5) and (b)(7) through (b)(10) or,
instead, submit other information as specified in R315-3-
2.10(c).  The Executive Secretary shall announce his or her
intention to approve the trial burn plan in accordance with the
timing and distribution requirements of R315-3-6.3(b)(6).  The
contents of the notice shall include: the name and telephone
number of a contact person at the facility; the name and
telephone number of a contact office at the Division; the
location where the trial burn plan and any supporting documents
can be reviewed and copied; and a schedule of the activities that
are required prior to permit issuance, including the anticipated
time schedule for agency approval of the plan and the time
period during which the trial burn would be conducted.
Applicants submitting information under R315-3-2.10(a) are
exempt from compliance with R315-8-15.4 and R315-8-15.6
and, therefore, are exempt from the requirement to conduct a
trial burn.  Applicants who submit trial burn plans and receive
approval before submission of a permit application shall
complete the trial burn and submit the results, specified in

R315-3-6.3(b)(7), with part B of the permit application.  If
completion of this process conflicts with the date set for
submission of the part B application, the applicant shall contact
the Executive Secretary to establish a later date for submission
of the part B application or the trial burn results.  Trial burn
results shall be submitted prior to issuance of the permit.  When
the applicant submits a trial burn plan with part B of the permit
application, the Executive Secretary will specify a time period
prior to permit issuance in which the trial burn shall be
conducted and the results submitted.

6.4 PERMITS FOR LAND TREATMENT
DEMONSTRATIONS USING FIELD TEST OR
LABORATORY ANALYSES

(a)  For the purpose of allowing an owner or operator to
meet the treatment demonstration requirements of R315-8-13.3,
the Executive Secretary may issue a treatment demonstration
permit.  The permit shall contain only those requirements
necessary to meet the standards in R315-8-13.3(c).  The permit
may be issued either as a treatment or disposal approval
covering only the field test or laboratory analyses, or as a two-
phase facility approval covering the field tests, or laboratory
analyses, and design, construction, operation and maintenance
of the land treatment unit.

(1)  The Executive Secretary may issue a two-phase facility
permit if they find that, based on information submitted in part
B of the application, substantial, although incomplete or
inconclusive, information already exists upon which to base the
issuance of a facility permit.

(2)  If the Executive Secretary finds that not enough
information exists upon which they can establish permit
conditions to attempt to provide for compliance with all the
requirements of R315-8-13, he shall issue a treatment
demonstration permit covering only the field test or laboratory
analyses.

(b)  If the Executive Secretary finds that a phased permit
may be issued, he will establish, as requirements in the first
phases of the facility permit, conditions for conducting the field
tests or laboratory analyses.  These permit conditions will
include design and operating parameters, including the duration
of the tests or analyses and, in the case of field tests, the
horizontal and vertical dimensions of the treatment zone,
monitoring procedures, post-demonstration cleanup activities,
and any other conditions which the Executive Secretary finds
may be necessary under R315-8-13.3(c).  The Executive
Secretary will include conditions in the second phase of the
facility permit to attempt to meet all R315-8-13 requirements
pertaining to unit design, construction, operation, and
maintenance.  The Executive Secretary will establish these
conditions in the second phase of the permit based upon the
substantial but incomplete or inconclusive information
contained in the part B application.

(1)  The first phase of the permit will be effective as
provided in R315-4-1.15.

(2)  The second phase of the permit will be effective as
provided in R315-3-6.4(d).

(c)  When the owner or operator who has been issued a
two-phase permit has completed the treatment demonstration, he
shall submit to the Executive Secretary certification, signed by
a person authorized to sign a permit application or report under
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R315-3-2.2, that the field tests or laboratory analyses have been
carried out in accordance with the conditions specified in phase
one of the permit for conducting the tests or analyses.  The
owner or operator shall also submit all data collected during the
field tests or laboratory analyses within 90 days of completion
of those tests or analyses unless the Executive Secretary
approves a later date.

(d)  If the Executive Secretary determines that the results
of the field tests or laboratory analyses meet the requirements of
R315-8-13.3, he will modify the second phase of the permit to
incorporate any requirement necessary for operation of the
facility in compliance with R315-8-13, based upon the results of
the field tests or laboratory analyses.

(1)  This permit modification may proceed under R315-3-
4.3, which incorporates by reference 40 CFR 270.42, or
otherwise will proceed as a modification under R315-3-
4.2(a)(2).  If such modifications are necessary, the second phase
of the permit will become effective only after those
modifications have been made.

(2)  If no modification of the second phase of the permit are
necessary, the Executive Secretary will give notice of his final
decision to the permit applicant and to each person who
submitted written comments on the phased permit or who
requested notice of final decision on the second phase of the
permit.  The second phase of the permit then will become
effective as specified in R315-4-1.15(b).

6.5  RESEARCH, DEVELOPMENT, AND
DEMONSTRATION PERMITS

(a)  The Executive Secretary may issue a research,
development, and demonstration permit for any hazardous waste
treatment facility which proposes to utilize an innovative and
experimental hazardous waste treatment technology or process
for which permit standards for any experimental activity have
not been promulgated under R315-8 and R315-14.  Any such
permits shall include such terms and conditions as will assure
protection of human health and the environment.  These permits:

(1)  Shall provide for the construction of these facilities as
necessary, and for operation of the facility for not longer than
one year unless renewed as provided in R315-3-6.5(d), and

(2)  Shall provide for the receipt and treatment by the
facility of only those types and quantities of hazardous waste
which the Executive Secretary deems necessary for purposes of
determining the efficiency and performance capabilities of the
technology or process and the effects of the technology or
process on human health and the environment; and

(3)  Shall include all requirements as the Executive
Secretary deems necessary to protect human health and the
environment, including, but not limited to requirements
regarding monitoring, operation, financial responsibility,
closure, and remedial action, and all requirements as the
Executive Secretary or Board or both deems necessary regarding
testing and providing of information to the Executive Secretary
with respect to the operation of the facility.

(b)  For the purpose of expediting review and issuance of
permit under this section, the Executive Secretary may,
consistent with the protection of human health and the
environment, modify or waive permit application and permit
issuance requirements in R315-3 and R315-4 except that there
may be no modification or waiver of regulations regarding

financial responsibility, including insurance, or of procedures
regarding public participation.

(c)  The Executive Secretary or Board or both may order an
immediate termination of all operations at the facility at any
time they determine that termination is necessary to protect
human health and the environment.

(d)  Any permit issued under this section may be renewed
not more than three times.  Each renewal shall be for a period of
not more than one year.

6.6  PERMITS FOR BOILERS AND INDUSTRIAL
FURNACES BURNING HAZARDOUS WASTE

The requirements of 40 CFR 270.66, 2000 ed., are adopted
and incorporated by reference with the following exception:

Substitute "Executive Secretary" for all references made to
"Director."

6.7 REMEDIAL ACTION PLANS
Remedial Action Plans (RAPs) are special forms of permits

that are regulated under R315-3-8, which incorporates by
reference 40 CFR 270, subpart H.

R315-3-7.  Interim Status.
7.1  QUALIFYING FOR INTERIM STATUS
(a)  Any person who owns or operates an "existing

hazardous waste management facility" or a facility in existence
on the effective date of statutory or regulatory amendments
under the State or Federal Act that render the facility subject to
the requirement to have a RCRA permit or State permit shall
have interim status and shall be treated as having been issued a
permit to the extent he or she has:

(1)  Complied with the Federal requirements of section
3010(a) of RCRA pertaining to notification of hazardous waste
activity or the notification requirements of these rules.

Comment:  Some existing facilities may not be required to
file a notification under section 3010(a) of RCRA.  These
facilities may qualify for interim status by meeting R315-3-
7.1(a)(2).

(2)  Complied with the requirements of 40 CFR 270.10 or
R315-3-2.1 governing submission of part A applications;

(b)  Failure to qualify for interim status.  If the Executive
Secretary has reason to believe upon examination of a part A
application that it fails to meet the requirements of R315-3-2.4,
the Executive Secretary shall notify the owner or operator in
writing of the apparent deficiency.  The notice shall specify the
grounds for the Executive Secretary’s belief that the application
is deficient.  The owner or operator shall have 30 days from
receipt to respond to the notification and to explain or cure the
alleged deficiency in his part A application.  If, after the
notification and opportunity for response, the Executive
Secretary determines that the application is deficient he may
take appropriate enforcement action.

(c)  R315-3-7.1(a) shall not apply to any facility which has
been previously denied a permit or RCRA permit or if authority
to operate the facility under State or Federal authority has been
previously terminated.

7.2  OPERATION DURING INTERIM STATUS
(a)  During the interim status period the facility shall not:
(1)  Treat, store, or dispose of hazardous waste not

specified in part A of the permit or permit application;
(2)  Employ processes not specified in part A of the permit
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or permit application; or
(3)  Exceed the design capacities specified in part A of the

permit or permit application.
(b)  Interim status standards.  During interim status, owners

or operators shall comply with the interim status standards in
R315-7.

7.3  CHANGES DURING INTERIM STATUS
(a)  Except as provided in R315-3-7.3(b), the owner or

operator of an interim status facility may make the following
changes at the facility:

(1)  Treatment, storage, or disposal of new hazardous
wastes not previously identified in part A of the permit
application and, in the case of newly listed or identified wastes,
addition of the units being used to treat, store, or dispose of the
hazardous wastes on the effective date of the listing or
identification if the owner or operator submits a revised part A
permit application prior to treatment, storage, or disposal;

(2)  Increases in the design capacity of processes used at
the facility if the owner or operator submits a revised part A
permit application prior to a change, along with a justification
explaining the need for the change, and the Executive Secretary
approves the changes because:

(i)  There is a lack of available treatment, storage, or
disposal capacity at other hazardous waste management
facilities, or

(ii)  The change is necessary to comply with a Federal,
State, or local requirement.

(3)  Changes in the processes for the treatment, storage, or
disposal of hazardous waste or addition of processes if the
owner or operator submits a revised part A permit application
prior to such change, along with a justification explaining the
need for the change, and the Executive Secretary approves the
change because:

(i)  The change is necessary to prevent a threat to human
health and the environment because of an emergency situation,
or

(ii)  The change is necessary to comply with a Federal,
State, or local requirement.

(4)  Changes in the ownership or operational control of a
facility if the new owner or operator submits a revised part A
permit application no later than 90 days prior to the scheduled
change.  When a transfer of operational control of a facility
occurs, the old owner or operator shall comply with the
requirements of R315-7-15, which incorporates by reference 40
CFR 265 subpart H, until the new owner or operator has
demonstrated to the Executive Secretary that he is complying
with the requirements of that subpart.  The new owner or
operator shall demonstrate compliance with R315-7-15, which
incorporates by reference 40 CFR 265 subpart H, within six
months of the date of the change in ownership or operational
control of the facility.  Upon demonstration to the Executive
Secretary by the new owner or operator of compliance with
R315-7-15, which incorporates by reference 40 CFR 265
subpart H, the Executive Secretary shall notify the old owner or
operator in writing that he no longer needs to comply with
R315-7-15, which incorporates by reference 40 CFR 265
subpart H, as of the date of demonstration.  All other interim
status duties are transferred effective immediately upon the date
of the change in ownership or operational control of the facility.

(5)  Changes made in accordance with an interim status
corrective action order issued, under 19-6-105(d), or by EPA
under section 3008(h) RCRA or other Federal authority or by a
court in a judicial action brought by EPA or by an authorized
State.  Changes under this paragraph are limited to the
treatment, storage, or disposal of solid waste from releases that
originate within the boundary of the facility.

(6) Addition of newly regulated units for the treatment,
storage, or disposal of hazardous waste if the owner or operator
submits a revised part A permit application on or before the date
on which the unit becomes subject to the new requirements.

(b)  Except as specifically allowed under this paragraph,
changes listed under R315-3-7.3(a) may not be made if they
amount to reconstruction of the hazardous waste management
facility.  Reconstruction occurs when the capital investment in
the changes to the facility exceeds 50 percent of the capital cost
of a comparable entirely new hazardous waste management
facility.  If all other requirements are met, the following changes
may be made even if they amount to a reconstruction:

(1)  Changes made solely for the purposes of complying
with the requirements of R315-7-17, which incorporates by
reference 40 CFR 265.193, for tanks and ancillary equipment.

(2)  If necessary to comply with Federal, State, or local
requirements, changes to an existing unit, changes solely
involving tanks or containers, or addition of replacement surface
impoundments that satisfy the standards of section 3004(o) of
RCRA.

(3)  Changes that are necessary to allow owners or
operators to continue handling newly listed or identified
hazardous wastes that have been treated, stored, or disposed of
at the facility prior to the effective date of the rule establishing
the new listing or identification.

(4)  Changes during closure of a facility or of a unit within
a facility made in accordance with an approved closure plan.

(5)  Changes necessary to comply with an interim status
corrective action order issued, under subsection 19-6-105(d), or
by EPA under section 3008(h) of RCRA or other Federal
authority, or by a court in a judicial proceeding brought by
EPA, provided that such changes are limited to the treatment,
storage, or disposal of solid waste from releases that originate
within the boundary of the facility.

(6)  Changes to treat or store, in tanks or containers, or
containment buildings, hazardous wastes subject to land
disposal restrictions imposed by R315-13, which incorporates
by reference 40 CFR 268, or R315-8, provided that these
changes are made solely for the purpose of complying with
R315-13, which incorporates by reference 40 CFR 268, or
R315-8.

(7) Addition of newly regulated units under R315-3-
7.3(a)(6).

(8)  Changes necessary to comply with standards under 40
CFR part 63, subpart EEE - National Emission Standards for
Hazardous Air Pollutants From Hazardous Waste Combustors.

7.4  TERMINATION OF INTERIM STATUS
Interim status terminates when:
(a)  Final administrative disposition of a permit application,

except an application for a remedial action plan (RAP) under
R315-3-8, which incorporates by reference 40 CFR 270, subpart
H, is made.
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(b)  Interim status is terminated as provided in R315-3-
2.1(d)(5).

(c)  For owners or operators of each land disposal facility
which has been granted interim status prior to November 8,
1984, on November 8, 1985, unless:

(1)  The owner or operator submits a part B application for
a permit for a facility prior to that date; and

(2)  The owner or operator certifies that the facility is in
compliance with all applicable groundwater monitoring and
financial responsibility requirements.

(d)  For owners or operators of each land disposal facility
which is in existence on the effective date of statutory or
regulatory amendments under the Federal Act that render the
facility subject to the requirement to have a RCRA permit and
which is granted interim status, twelve months after the date on
which the facility first becomes subject to the permit
requirement unless the owner or operator of the facility:

(1)  Submits a part B application for a permit for the
facility before the date 12 months after the date on which the
facility first becomes subject to the permit requirement; and

(2)  Certifies that the facility is in compliance with all
applicable groundwater monitoring and financial responsibility
requirements.

(e)  For owners or operators of any land disposal unit that
is granted authority to operate under R315-3-7.3(a)(1), (2) or
(3), on the date 12 months after the effective date of the
requirement, unless the owner or operator certifies that this unit
is in compliance with all applicable groundwater monitoring and
financial responsibility requirements.

(f)  For owners or operators of each incinerator facility
which has achieved interim status prior to November 8, 1984,
interim status terminates on November 8, 1989, unless the
owner or operator of the facility submits a part B application for
a permit for an incinerator facility by November 8, 1986.

(g)  For owners or operators of any facility, other than a
land disposal or an incinerator facility, which has achieved
interim status prior to November 8, 1984, interim status
terminates on November 8, 1992, unless the owner or operator
of the facility submits a part B application for a hazardous waste
permit for the facility by November 8, 1988.

R315-3-8.  Remedial Action Plans (RAPs).
The requirements of 40 CFR 270, subpart H, which

includes sections 270.79 through 270.230, 2000 ed., are adopted
and incorporated by reference with the following exception:

substitute "Executive Secretary" for all Federal regulation
references made to "Director."

KEY:  hazardous waste
July 20, 2001 19-6-105
Notice of Continuation March 12, 1997 19-6-106
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-16.  Standards for Universal Waste Management.
R315-16-1.  General.

1.1  SCOPE
(a)  This rule establishes requirements for managing the

following:
(1)  Batteries as described in section 1.2;
(2)  Pesticides as described in section 1.3;
(3)  Thermostats as described in section 1.4; and
(4)  Mercury-containing lamps as described in section 1.5.
(b)  This rule provides an alternative set of management

standards in lieu of regulation under R315-1 through R315-101.
1.2  APPLICABILITY - BATTERIES
(a)  Batteries covered under R315-16.
(1)  The requirements of this rule apply to persons

managing batteries, as described in section 1.9, except those
listed in paragraph (b) of this section.

(2)  Spent lead-acid batteries which are not managed under
40 CFR part 266, subpart G, as incorporated by reference at
R315-14-6, are subject to management under this rule.

(b)  Batteries not covered under R315-16. The
requirements of this rule do not apply to persons managing the
following batteries:

(1)  Spent lead-acid batteries that are managed under R315-
14-6.

(2)  Batteries, as described in section 1.9, that are not yet
wastes under R315-2, including those that do not meet the
criteria for waste generation in paragraph (c) of this section.

(3)  Batteries, as described in section 1.9, that are not
hazardous waste. A battery is a hazardous waste if it exhibits
one or more of the characteristics identified in R315-2-9.

(c)  Generation of waste batteries.
(1)  A used battery becomes a waste on the date it is

discarded, e.g., when sent for reclamation.
(2)  An unused battery becomes a waste on the date the

handler decides to discard it.
1.3  APPLICABILITY - PESTICIDES
(a)  Pesticides covered under R315-16. The requirements

of this rule apply to persons managing pesticides, as described
in section 1.9, meeting the following conditions, except those
listed in paragraph (b) of this section:

(1)  Recalled pesticides that are:
(i)  Stocks of a suspended and canceled pesticide that are

part of a voluntary or mandatory recall under FIFRA Section
19(b), including, but not limited to those owned by the registrant
responsible for conducting the recall; or

(ii)  Stocks of a suspended or canceled pesticide, or a
pesticide that is not in compliance with FIFRA, that are part of
a voluntary recall by the registrant.

(2)  Stocks of other unused pesticide products that are
collected and managed as part of a waste pesticide collection
program.

(b)  Pesticides not covered under R315-16. The
requirements of this rule do not apply to persons managing the
following pesticides:

(1)  Recalled pesticides described in paragraph (a)(1) of
this section, and unused pesticide products described in
paragraph (a)(2) of this section, that are managed by farmers in
compliance with R315-5-7. R315-5-7 addresses pesticides

disposed of on the farmer’s own farm in a manner consistent
with the disposal instructions on the pesticide label, providing
the container is triple rinsed in accordance with R315-2-7(b)(3);

(2)  Pesticides not meeting the conditions set forth in
paragraph (a) of this section. These pesticides must be managed
in compliance with the hazardous waste regulations in R315-1
through R315-101;

(3)  Pesticides that are not wastes under R315-2 , including
those that do not meet the criteria for waste generation in
paragraph (c) of this section or those that are not wastes as
described in paragraph (d) of this section; and

(4)  Pesticides that are not hazardous waste. A pesticide is
a hazardous waste if it is listed in R315-2-10 or if it exhibits one
or more of the characteristics identified in R315-2-9.

(c)  When a pesticide becomes a waste.
(1)  A recalled pesticide described in paragraph (a)(1) of

this section becomes a waste on the first date on which both of
the following conditions apply:

(i)  The generator of the recalled pesticide agrees to
participate in the recall; and

(ii)  The person conducting the recall decides to discard,
e.g., burn the pesticide for energy recovery.

(2)  An unused pesticide product described in paragraph
(a)(2) of this section becomes a waste on the date the generator
decides to discard it.

(d)  Pesticides that are not wastes. The following pesticides
are not wastes:

(1)  Recalled pesticides described in paragraph (a)(1) of
this section, provided that the person conducting the recall:

(i)  Has not made a decision to discard, e.g., burn for
energy recovery, the pesticide. Until such a decision is made,
the pesticide does not meet the definition of "solid waste" under
R315-2-2; thus the pesticide is not a hazardous waste and is not
subject to hazardous waste requirements, including R315-16.
This pesticide remains subject to the requirements of FIFRA; or

(ii)  Has made a decision to use a management option that,
under R315-2-2, does not cause the pesticide to be a solid
waste, i.e., the selected option is use, other than use constituting
disposal, or reuse, other than burning for energy recovery or
reclamation. Such a pesticide is not a solid waste and therefore
is not a hazardous waste, and is not subject to the hazardous
waste requirements including R315-16. This pesticide,
including a recalled pesticide that is exported to a foreign
destination for use or reuse, remains subject to the requirements
of FIFRA.

(2)  Unused pesticide products described in paragraph
(a)(2) of this section, if the generator of the unused pesticide
product has not decided to discard, them, e.g., burn for energy
recovery. These pesticides remain subject to the requirements of
FIFRA.

1.4  APPLICABILITY - MERCURY THERMOSTATS
(a)  Thermostats covered under R315-16. The requirements

of this section apply to persons managing thermostats, as
described in section 1.9, except those listed in paragraph (b) of
this section.

(b)  Thermostats not covered under R315-16. The
requirements of this section do not apply to persons managing
the following thermostats:

(1)  Thermostats that are not yet wastes under R315-2.
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Paragraph (c) of this section describes when thermostats become
wastes.

(2)  Thermostats that are not hazardous waste. A thermostat
is a hazardous waste if it exhibits one or more of the
characteristics identified in R315-2-9.

(c)  Generation of waste thermostats.
(1)  A used thermostat becomes a waste on the date it is

discarded, e.g., sent for reclamation.
(2)  An unused thermostat becomes a waste on the date the

handler decides to discard it.
1.8  APPLICABILITY - HOUSEHOLD AND

CONDITIONALLY EXEMPT SMALL QUANTITY
GENERATOR WASTE

(a)  Persons managing the wastes listed below may, at their
option, manage them under the requirements of this section:

(1)  Household wastes that are exempt under R315-2-4 and
are also of the same type as the universal wastes defined in
section 1.9; or

(2)  Conditionally exempt small quantity generator wastes
that are exempt under R315-2-5  and are also of the same type
as the universal wastes defined in section 1.9.

(b)  Persons who commingle the wastes described in
paragraphs (a)(1) and (a)(2) of this section together with
universal waste regulated under this rule must manage the
commingled waste under the requirements of this rule.

1.5  APPLICABILITY - LAMPS
(a)  Lamps covered under R315-16. The requirements of

this section apply to persons managing lamps, as described in
section 1.9, except those listed in paragraph (b) of this section.

(b)  Lamps not covered under R315-16.  The requirements
of R315-16 do not apply to persons managing the following
lamps:

(1)  Lamps that are not yet wastes under R315-2 as
provided in paragraph (c) of this section.

(2)  Lamps, that are not hazardous waste.  A lamp is a
hazardous waste if it exhibits one or more of the characteristics
identified in R315-2-9(a) and (d) - (g).

(c)  Generation of waste lamps.
(1)  A used lamp becomes a waste on the date it is

discarded, e.g., sent for reclamation.
(2)  An unused lamp becomes a waste on the date the

handler decides to discard it.
1.9  DEFINITIONS
(a)  "Battery" means a device consisting of one or more

electrically connected electrochemical cells which is designed
to receive, store, and deliver electric energy. An electrochemical
cell is a system consisting of an anode, cathode, and an
electrolyte, plus such connections, electrical and mechanical, as
may be needed to allow the cell to deliver or receive electrical
energy. The term battery also includes an intact, unbroken
battery from which the electrolyte has been removed.

(b)  "Destination facility" means a facility that treats,
disposes of, or recycles a particular category of universal waste,
except those management activities described in sections 16-
2.4(a) and (c) and sections 16-3.4(a) and (c). A facility at which
a particular category of universal waste is only accumulated, is
not a destination facility for purposes of managing that category
of universal waste.

(c)  "FIFRA" means the Federal Insecticide, Fungicide, and

Rodenticide Act, 7 U.S.C. 136-136y.
(d)  "Generator" means any person, by site, whose act or

process produces hazardous waste identified or listed in R315-2
of this rule, or whose act first causes a hazardous waste to
become subject to regulation.

(e)  "Lamp," also referred to as "universal waste lamp" is
defined as the bulb or tube portion of an electric lighting device.
A lamp is specifically designed to produce radiant energy, most
often in the ultraviolet, visible, and infra-red regions of the
electromagnetic spectrum.  Examples of common universal
waste electric lamps include fluorescent, high intensity
discharge, neon, mercury vapor, high pressure sodium, and
metal halide lamps.

(f)  "Large Quantity Handler of Universal Waste" means a
universal waste handler, as defined in this section, who
accumulates 5,000 kilograms or more total of universal waste,
batteries, pesticides, lamps, or thermostats, calculated
collectively, at any time. This designation as a large quantity
handler of universal waste is retained through the end of the
calendar year in which 5,000 kilograms or more total of
universal waste is accumulated.

(g)  "On-site" means the same or geographically contiguous
property which may be divided by public or private right-of-
way, provided that the entrance and exit between the properties
is at a cross-roads intersection, and access is by crossing as
opposed to going along the right of way. Non-contiguous
properties owned by the same person but connected by a right-
of-way which he controls and to which the public does not have
access, are also considered on-site property.

(h)  "Pesticide" means any substance or mixture of
substances intended for preventing, destroying, repelling, or
mitigating any pest, or intended for use as a plant regulator,
defoliant, or desiccant, other than any article that:

(1)  Is a new animal drug under FFDCA section 201(w), or
(2)  Is an animal drug that has been determined by

regulation of the Secretary of Health and Human Services not to
be a new animal drug, or

(3)  Is an animal feed under FFDCA section 201(x) that
bears or contains any substances described by paragraph (1) or
(2) of this section.

(i)  "Small Quantity Handler of Universal Waste" means a
universal waste handler, as defined in this section, who does not
accumulate 5,000 kilograms or more total of universal waste,
batteries, pesticides, lamps, or thermostats, calculated
collectively, at any time.

(j)  "Thermostat" means a temperature control device that
contains metallic mercury in an ampule attached to a bimetal
sensing element, and mercury-containing ampules that have
been removed from these temperature control devices in
compliance with the requirements of sections 16-2.4(c)(2) or
16-3.4(c)(2).

(k)  "Universal Waste" means any of the following
hazardous wastes that are subject to the universal waste
requirements of R315-16:

(1)  Batteries as described in section 16-1.2;
(2)  Pesticides as described in section 16-1.3;
(3)  Thermostats as described in section 16-1.4; and
(4)  Lamps as described in section 16-1.5.
(l)  "Universal Waste Handler":
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(1)  Means:
(i)  A generator, as defined in this section, of universal

waste; or
(ii)  The owner or operator of a facility, including all

contiguous property, that receives universal waste from other
universal waste handlers, accumulates universal waste, and
sends universal waste to another universal waste handler, to a
destination facility, or to a foreign destination.

(2)  Does not mean:
(i)  A person who treats, except under the provisions of

sections 16-2.4(a) or (c), or 16-3.4(a) or (c), disposes of, or
recycles universal waste; or

(ii)  A person engaged in the off-site transportation of
universal waste by air, rail, highway, or water, including a
universal waste transfer facility.

(m)  "Universal Waste Transfer Facility" means any
transportation-related facility including loading docks, parking
areas, storage areas and other similar areas where shipments of
universal waste are held during the normal course of
transportation for ten days or less.

(n)  "Universal Waste Transporter" means a person engaged
in the off-site transportation of universal waste by air, rail,
highway, or water.

R315-16-2.  Standards for Small Quantity Handlers of
Universal Waste.

2.1  APPLICABILITY
This section applies to small quantity handlers of universal

waste as defined in section 16-1.9.
2.2  PROHIBITIONS
A small quantity handler of universal waste is:
(a)  Prohibited from disposing of universal waste; and
(b)  Prohibited from diluting or treating universal waste,

except by responding to releases as provided in section 16-2.8;
or by managing specific wastes as provided in section 16-2.4.

2.3  NOTIFICATION
A small quantity handler of universal waste is not required

to notify the Division of universal waste handling activities.
2.4  WASTE MANAGEMENT
(a)  Universal waste batteries. A small quantity handler of

universal waste must manage universal waste batteries in a way
that prevents releases of any universal waste or component of a
universal waste to the environment, as follows:

(1)  A small quantity handler of universal waste must
contain any universal waste battery that shows evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions in a container. The container
must be closed, structurally sound, compatible with the contents
of the battery, and must lack evidence of leakage, spillage, or
damage that could cause leakage under reasonably foreseeable
conditions.

(2)  A small quantity handler of universal waste may
conduct the following activities as long as the casing of each
individual battery cell is not breached and remains intact and
closed, except that cells may be opened to remove electrolyte
but must be immediately closed after removal:

(i)  Sorting batteries by type;
(ii)  Mixing battery types in one container;
(iii)  Discharging batteries so as to remove the electric

charge;
(iv)  Regenerating used batteries;
(v)  Disassembling batteries or battery packs into

individual batteries or cells;
(vi)  Removing batteries from consumer products; or
(vii)  Removing electrolyte from batteries.
(3)  A small quantity handler of universal waste who

removes electrolyte from batteries, or who generates other solid
waste, e.g., battery pack materials, discarded consumer
products, as a result of the activities listed above, must
determine whether the electrolyte or other solid waste exhibit a
characteristic of hazardous waste identified in R315-2-9.

(i)  If the electrolyte or other solid waste exhibits a
characteristic of hazardous waste, it is subject to all applicable
requirements of R315-1 through R315-101. The handler is
considered the generator of the hazardous electrolyte or other
waste and is subject to R315-5.

(ii)  If the electrolyte or other solid waste is not hazardous,
the handler may manage the waste in any way that is in
compliance with applicable federal, state or local solid waste
regulations.

(b)  Universal waste pesticides. A small quantity handler of
universal waste must manage universal waste pesticides in a way
that prevents releases of any universal waste or component of a
universal waste to the environment. The universal waste
pesticides must be contained in one or more of the following:

(1)  A container that remains closed, structurally sound,
compatible with the pesticide, and that lacks evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions; or

(2)  A container that does not meet the requirements of
paragraph (b)(1) of this section, provided that the unacceptable
container is overpacked in a container that does meet the
requirements of paragraph (b)(1) of this section; or

(3)  Except for 40 CFR 265.197(c), 265.200, and 265.201,
a tank that meets the requirements of R315-7-17, which
incorporates 40 CFR part 265, subpart J by reference; or

(4)  A transport vehicle or vessel that is closed, structurally
sound, compatible with the pesticide, and that lacks evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions.

(c)  Universal waste thermostats. A small quantity handler
of universal waste must manage universal waste thermostats in
a way that prevents releases of any universal waste or
component of a universal waste to the environment, as follows:

(1)  A small quantity handler of universal waste must
contain any universal waste thermostat that shows evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions in a container. The container
must be closed, structurally sound, compatible with the contents
of the thermostat, and must lack evidence of leakage, spillage,
or damage that could cause leakage under reasonably
foreseeable conditions.

(2)  A small quantity handler of universal waste may
remove mercury-containing ampules from universal waste
thermostats provided the handler:

(i)  Removes the ampules in a manner designed to prevent
breakage of the ampules;

(ii)  Removes ampules only over or in a containment
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device, e.g., tray or pan sufficient to collect and contain any
mercury released from an ampule in case of breakage;

(iii)  Ensures that a mercury clean-up system is readily
available to immediately transfer any mercury resulting from
spills or leaks from broken ampules, from the containment
device to a container that meets the requirements of 40 CFR
262.34, as incorporated by reference at R315-5-3.34;

(iv)  Immediately transfers any mercury resulting from
spills or leaks from broken ampules from the containment device
to a container that meets the requirements of 40 CFR 262.34, as
incorporated by reference at R315-5-3.34;

(v)  Ensures that the area in which ampules are removed is
well ventilated and monitored to ensure compliance with
applicable OSHA exposure levels for mercury;

(vi)  Ensures that employees removing ampules are
thoroughly familiar with proper waste mercury handling and
emergency procedures, including transfer of mercury from
containment devices to appropriate containers;

(vii)  Stores removed ampules in closed, non-leaking
containers that are in good condition;

(viii)  Packs removed ampules in the container with
packing materials adequate to prevent breakage during storage,
handling, and transportation; and

(3)(i)  A small quantity handler of universal waste who
removes mercury-containing ampules from thermostats must
determine whether the following exhibit a characteristic of
hazardous waste identified in R315-2-9:

(A)  Mercury or clean-up residues resulting from spills or
leaks; or

(B)  Other solid waste generated as a result of the removal
of mercury-containing ampules, e.g., remaining thermostat units.

(ii)  If the mercury, residues, or other solid waste exhibit a
characteristic of hazardous waste, it must be managed in
compliance with all applicable requirements of R315-1 through
R315-101. The handler is considered the generator of the
mercury, residues, or other waste and must manage it subject to
R315-5.

(iii)  If the mercury, residues, or other solid waste is not
hazardous, the handler may manage the waste in any way that is
in compliance with applicable federal, state or local solid waste
regulations.

(d)  Lamps. A small quantity handler of universal waste
must manage lamps in a way that prevents release of any
universal waste or component of a universal waste to the
environment as follows:

(1)  A small quantity handler of universal waste shall
contain any lamp in containers or packages that are structurally
sound, adequate to prevent breakage, and compatible with the
contents of the lamps.  Such containers and packages must
remain closed and must lack evidence of leakage, spillage, or
damage that could cause leakage under reasonably foreseeable
conditions.

(2)  A small quantity handler of universal waste shall
immediately clean up and place in a container any lamp that is
broken and must place in a container any lamp that shows
evidence of breakage, leakage, or damage that could cause the
release of mercury or other hazardous constituents to the
environment.  Containers must be closed, structurally sound,
compatible with the contents of the lamps and must lack

evidence of leakage, spillage, or damage that could cause
leakage or releases of mercury or other hazardous constituents
to the environment under reasonably foreseeable conditions.

2.5  LABELING/MARKING
A small quantity handler of universal waste must label or

mark the universal waste to identify the type of universal waste
as specified below:

(a)  Universal waste batteries, i.e., each battery, or a
container in which the batteries are contained, must be labeled
or marked clearly with the following phrase: "Universal Waste
Battery" or "Universal Waste Batteries";

(b)  A container, or multiple container package unit, tank,
transport vehicle or vessel in which recalled universal waste
pesticides as described in section 16-1.3(a)(1) are contained
must be labeled or marked clearly with:

(1)  The label that was on or accompanied the product as
sold or distributed; and

(2)  The words "Universal Waste Pesticide" or "Universal
Waste Pesticides";

(c)  A container, tank, or transport vehicle or vessel in
which unused pesticide products as described in section 16-
1.3(a)(2) are contained must be labeled or marked clearly with:

(1)(i)  The label that was on the product when purchased,
if still legible;

(ii)  If using the labels described in paragraph (c)(1)(i) of
this section is not feasible, the appropriate label as required
under the Department of Transportation regulation 49 CFR part
172;

(iii)  If using the labels described in paragraphs (c)(1) (i)
and (ii) of this section is not feasible, another label prescribed
or designated by the waste pesticide collection program
administered or recognized by a state; and

(2)  The words "Universal Waste-Pesticide" or "Universal
Waste Pesticides."

(d)  Universal waste thermostats, i.e., each thermostat, or
a container in which the thermostats are contained, must be
labeled or marked clearly with the following phrase: "Universal
Waste Mercury Thermostat" or "Universal Waste Mercury
Thermostats."

(e)  Each lamp or a container or package in which such
lamps are contained shall be labeled or marked clearly with one
of the following phrases: "Universal Waste - Lamp(s)," or
"Waste Lamp(s)," or "Used Lamp(s)."

2.6  ACCUMULATION TIME LIMITS
(a)  A small quantity handler of universal waste may

accumulate universal waste for no longer than one year from the
date the universal waste is generated, or received from another
handler, unless the requirements of paragraph (b) of this section
are met.

(b)  A small quantity handler of universal waste may
accumulate universal waste for longer than one year from the
date the universal waste is generated, or received from another
handler, if such activity is solely for the purpose of
accumulation of such quantities of universal waste as necessary
to facilitate proper recovery, treatment, or disposal. However,
the handler bears the burden of proving that such activity is
solely for the purpose of accumulation of such quantities of
universal waste as necessary to facilitate proper recovery,
treatment, or disposal.
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(c)  A small quantity handler of universal waste who
accumulates universal waste must be able to demonstrate the
length of time that the universal waste has been accumulated
from the date it becomes a waste or is received. The handler may
make this demonstration by:

(1)  Placing the universal waste in a container and marking
or labeling the container with the earliest date that any universal
waste in the container became a waste or was received;

(2)  Marking or labeling each individual item of universal
waste, e.g., each battery, lamp, or thermostat with the date it
became a waste or was received;

(3)  Maintaining an inventory system on-site that identifies
the date each universal waste became a waste or was received;

(4)  Maintaining an inventory system on-site that identifies
the earliest date that any universal waste in a group of universal
waste items or a group of containers of universal waste became
a waste or was received;

(5)  Placing the universal waste in a specific accumulation
area and identifying the earliest date that any universal waste in
the area became a waste or was received; or

(6)  Any other method which clearly demonstrates the
length of time that the universal waste has been accumulated
from the date it becomes a waste or is received.

2.7  EMPLOYEE TRAINING
A small quantity handler of universal waste must inform all

employees who handle or have responsibility for managing
universal waste. The information must describe proper handling
and emergency procedures appropriate to the type, or types of
universal waste handled at the facility.

2.8  RESPONSE TO RELEASES
(a)  A small quantity handler of universal waste must

immediately contain all releases of universal wastes and other
residues from universal wastes.

(b)  A small quantity handler of universal waste must
determine whether any material resulting from the release is
hazardous waste, and if so, must manage the hazardous waste in
compliance with all applicable requirements of R315-1 through
R315-101. The handler is considered the generator of the
material resulting from the release, and must manage it in
compliance with R315-5.

2.9  OFF-SITE SHIPMENTS
(a)  A small quantity handler of universal waste is

prohibited from sending or taking universal waste to a place
other than another universal waste handler, a destination facility,
or a foreign destination.

(b)  If a small quantity handler of universal waste self-
transports universal waste off-site, the handler becomes a
universal waste transporter for those self-transportation
activities and must comply with the transporter requirements of
section 16-4 of this rule while transporting the universal waste.

(c)  If a universal waste being offered for off-site
transportation meets the definition of hazardous materials under
49 CFR parts 171 through 180, a small quantity handler of
universal waste must package, label, mark and placard the
shipment, and prepare the proper shipping papers in accordance
with the applicable Department of Transportation regulations
under 49 CFR parts 172 through 180;

(d)  Prior to sending a shipment of universal waste to
another universal waste handler, the originating handler must

ensure that the receiving handler agrees to receive the shipment.
(e)  If a small quantity handler of universal waste sends a

shipment of universal waste to another handler or to a
destination facility and the shipment is rejected by the receiving
handler or destination facility, the originating handler must
either:

(1)  Receive the waste back when notified that the
shipment has been rejected, or

(2)  Agree with the receiving handler on a destination
facility to which the shipment will be sent.

(f)  A small quantity handler of universal waste may reject
a shipment containing universal waste, or a portion of a
shipment containing universal waste that he has received from
another handler. If a handler rejects a shipment or a portion of
a shipment, he must contact the originating handler to notify
him of the rejection and to discuss reshipment of the load. The
handler must:

(1)  Send the shipment back to the originating handler, or
(2)  If agreed to by both the originating and receiving

handler, send the shipment to a destination facility.
(g)  If a small quantity handler of universal waste receives

a shipment containing hazardous waste that is not a universal
waste, the handler must immediately notify the Division of Solid
and Hazardous Waste of the illegal shipment, and provide the
name, address, and phone number of the originating shipper.
The Division will provide instructions for managing the
hazardous waste.

(h)  If a small quantity handler of universal waste receives
a shipment of non-hazardous, non-universal waste, the handler
may manage the waste in any way that is in compliance with
applicable federal, state or local solid waste regulations.

2.10  TRACKING UNIVERSAL WASTE SHIPMENTS
A small quantity handler of universal waste is not required

to keep records of shipments of universal waste.
2.11  EXPORTS
A small quantity handler of universal waste who sends

universal waste to a foreign destination other than to those
OECD countries specified in R315-5-5, which incorporates by
reference 40 CFR 262.58(a)(1), in which case the handler is
subject to the requirements of R315-5-8, which incorporates by
reference 40 CFR 262 subpart H, must:

(a)  Comply with the requirements applicable to a primary
exporter in 40 CFR 262.53, 262.56(a)(1) through (4) and (6),
262.53(b), and 262.57, as incorporated by reference at R315-5-
5;

(b)  Export such universal waste only upon consent of the
receiving country and in conformance with the EPA
Acknowledgment of Consent as defined in 40 CFR part 262
subpart E, as incorporated by reference at R315-5-5; and

(c)  Provide a copy of the EPA Acknowledgment of
Consent for the shipment to the transporter transporting the
shipment for export.

2.12  TESTING REQUIREMENTS
A determination of whether or not mercury-containing

lamps are hazardous waste shall be performed by a Utah
certified laboratory using the Toxicity Characteristic Leaching
Procedure according to:

(a)  R315-50-7, which incorporates the requirements of 40
CFR 261, Appendix II, 1993 ed.; and
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(b)  the Science Applications International Corporation
report, "Analytical Results of Mercury in Fluorescent Lamps,"
section 6.0, "Summary Guidelines for the Extraction of
Fluorescent Lamps," 1992, prepared for the U.S. Environmental
Protection Agency, which is adopted and incorporated by
reference.

R315-16-3.  Standards for Large Quantity Handlers of
Universal Waste.

3.1  APPLICABILITY
This section applies to large quantity handlers of universal

waste as defined in section 16-1.9.
3.2  PROHIBITIONS
A large quantity handler of universal waste is:
(a)  Prohibited from disposing of universal waste; and
(b)  Prohibited from diluting or treating universal waste,

except by responding to releases as provided in section 16-3.8;
or by managing specific wastes as provided in section 16-3.4.

3.3  NOTIFICATION
(a)(1)  Except as provided in paragraphs (a)(2) and (3) of

this section, a large quantity handler of universal waste must
have sent written notification of universal waste management to
the Executive Secretary, and received an EPA Identification
Number, before meeting or exceeding the 5,000 kilogram
storage limit.

(2)  A large quantity handler of universal waste who has
already notified the Division of his hazardous waste
management activities and has received an EPA Identification
Number is not required to renotify under this section.

(3)  A large quantity handler of universal waste who
manages recalled universal waste pesticides as described in
section 16-1.3(a)(1) and who has sent notification to EPA as
required by 40 CFR part 165 is not required to notify for those
recalled universal waste pesticides under this section.

(b)  This notification must include:
(1)  The universal waste handler’s name and mailing

address;
(2)  The name and business telephone number of the person

at the universal waste handler’s site who should be contacted
regarding universal waste management activities;

(3)  The address or physical location of the universal waste
management activities;

(4)  A list of all of the types of universal waste managed by
the handler, e.g., batteries, pesticides, thermostats, lamps;

(5)  A statement indicating that the handler is accumulating
more than 5,000 kilograms of universal waste at one time and
the types of universal waste, e.g., batteries, pesticides,
thermostats, and lamps, the handler is accumulating above this
quantity.

3.4  WASTE MANAGEMENT
(a)  Universal waste batteries. A large quantity handler of

universal waste must manage universal waste batteries in a way
that prevents releases of any universal waste or component of a
universal waste to the environment, as follows:

(1)  A large quantity handler of universal waste must
contain any universal waste battery that shows evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions in a container. The container
must be closed, structurally sound, compatible with the contents

of the battery, and must lack evidence of leakage, spillage, or
damage that could cause leakage under reasonably foreseeable
conditions.

(2)  A large quantity handler of universal waste may
conduct the following activities as long as the casing of each
individual battery cell is not breached and remains intact and
closed, except that cells may be opened to remove electrolyte
but must be immediately closed after removal:

(i)  Sorting batteries by type;
(ii)  Mixing battery types in one container;
(iii)  Discharging batteries so as to remove the electric

charge;
(iv)  Regenerating used batteries;
(v)  Disassembling batteries or battery packs into

individual batteries or cells;
(vi)  Removing batteries from consumer products; or
(vii)  Removing electrolyte from batteries.
(3)  A large quantity handler of universal waste who

removes electrolyte from batteries, or who generates other solid
waste, e.g., battery pack materials, discarded consumer products
as a result of the activities listed above, must determine whether
the electrolyte or other solid waste, or both, exhibits a
characteristic of hazardous waste identified in R315-2-9.

(i)  If the electrolyte or other solid waste exhibits a
characteristic of hazardous waste, it must be managed in
compliance with all applicable requirements of R315-1 through
R315-101. The handler is considered the generator of the
hazardous electrolyte or other waste and is subject to R315-5.

(ii)  If the electrolyte or other solid waste is not hazardous,
the handler may manage the waste in any way that is in
compliance with applicable federal, state or local solid waste
regulations.

(b)  Universal waste pesticides. A large quantity handler of
universal waste must manage universal waste pesticides in a way
that prevents releases of any universal waste or component of a
universal waste to the environment. The universal waste
pesticides must be contained in one or more of the following:

(1)  A container that remains closed, structurally sound,
compatible with the pesticide, and that lacks evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions; or

(2)  A container that does not meet the requirements of
paragraph (b)(1) of this section, provided that the unacceptable
container is overpacked in a container that does meet the
requirements of paragraph (b)(1) of this section; or

(3)  A tank that meets the requirements of R315-7-17,
which incorporates by reference 40 CFR part 265 subpart J,
excluding the requirements of 40 CFR 265.197(c), 265.200, and
265.201; or

(4)  A transport vehicle or vessel that is closed, structurally
sound, compatible with the pesticide, and that lacks evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions.

(c)  Universal waste thermostats. A large quantity handler
of universal waste must manage universal waste thermostats in
a way that prevents releases of any universal waste or
component of a universal waste to the environment, as follows:

(1)  A large quantity handler of universal waste must
contain any universal waste thermostat that shows evidence of
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leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions in a container. The container
must be closed, structurally sound, compatible with the contents
of the thermostat, and must lack evidence of leakage, spillage,
or damage that could cause leakage under reasonably
foreseeable conditions.

(2)  A large quantity handler of universal waste may
remove mercury-containing ampules from universal waste
thermostats provided the handler:

(i)  Removes the ampules in a manner designed to prevent
breakage of the ampules;

(ii)  Removes ampules only over or in a containment
device, e.g., tray or pan sufficient to contain any mercury
released from an ampule in case of breakage;

(iii)  Ensures that a mercury clean-up system is readily
available to immediately transfer any mercury resulting from
spills or leaks from broken ampules, from the containment
device to a container that meets the requirements of R315-5-
3.34;

(iv)  Immediately transfers any mercury resulting from
spills or leaks from broken ampules from the containment device
to a container that meets the requirements of R315-5-3.34;

(v)  Ensures that the area in which ampules are removed is
well ventilated and monitored to ensure compliance with
applicable OSHA exposure levels for mercury;

(vi)  Ensures that employees removing ampules are
thoroughly familiar with proper waste mercury handling and
emergency procedures, including transfer of mercury from
containment devices to appropriate containers;

(vii)  Stores removed ampules in closed, non-leaking
containers that are in good condition;

(viii)  Packs removed ampules in the container with
packing materials adequate to prevent breakage during storage,
handling, and transportation; and

(3)(i)  A large quantity handler of universal waste who
removes mercury-containing ampules from thermostats must
determine whether the following exhibit a characteristic of
hazardous waste identified in R315-2-9:

(A)  Mercury or clean-up residues resulting from spills or
leaks; or

(B)  Other solid waste generated as a result of the removal
of mercury-containing ampules, e.g., remaining thermostat units.

(ii)  If the mercury, residues, or other solid waste exhibit a
characteristic of hazardous waste, it must be managed in
compliance with all applicable requirements of R315-1 through
R315-101. The handler is considered the generator of the
mercury, residues, or other waste and is subject to R315-5.

(iii)  If the mercury, residues, or other solid waste is not
hazardous, the handler may manage the waste in any way that is
in compliance with applicable federal, state or local solid waste
regulations.

(d)  Lamps. A large quantity handler of universal waste
shall manage lamps in a way that prevents releases of any
universal waste or component of a universal waste to the
environment, as follows:

(1)(i)  A large quantity handler of universal waste shall
contain any lamp in containers or packages that are structurally
sound, adequate to prevent breakage, and compatible with the
contents of the lamps.  Such continers and packages shall remain

closed and shall lack evidence of leakage, spillage, or damage
that could cause leakage under reasonably foreseeable
conditions.

(2)  A large quantity handler of universal waste shall
immediately clean up and place in a container any lamp that
shows evidence of breakage, leakage, or damage that could
cause the release of mercury or other hazardous constituents to
the environment.  Containers shall be closed, structurally sound,
compatible with the contents of the lamps and shall lack
evidence of leakage, spillage, or damage that could cause
leakage or releases of mercury or other hazardous constituents
to the environment under reasonably foreseeable conditions.

3.5  LABELING/MARKING
A large quantity handler of universal waste must label or

mark the universal waste to identify the type of universal waste
as specified below:

(a)  Universal waste batteries, i.e., each battery, or a
container or tank in which the batteries are contained, must be
labeled or marked clearly with the following phrase: "Universal
Waste Battery" or "Universal Waste Batteries";

(b)  A container, or multiple container package unit, tank,
transport vehicle or vessel in which recalled universal waste
pesticides as described in R315-16-1-3(a)(1) are contained must
be labeled or marked clearly with:

(1)  The label that was on or accompanied the product as
sold or distributed; and

(2)  The words "Universal Waste Pesticide" or "Universal
Waste Pesticides";

(c)  A container, tank, or transport vehicle or vessel in
which unused pesticide products as described in R315-16-1-
3(a)(2) are contained must be labeled or marked clearly with:

(1)(i)  The label that was on the product when purchased,
if still legible;

(ii)  If using the labels described in paragraph (c)(1)(i) of
this section is not feasible, the appropriate label as required
under the Department of Transportation regulation 49 CFR part
172;

(iii)  If using the labels described in paragraphs (c)(1)(i)
and (1)(ii) of this section is not feasible, another label
prescribed or designated by the pesticide collection program;
and

(2)  The words "Universal Waste Pesticide" or "Universal
Waste Pesticides".

(d)  Universal waste thermostats, i.e., each thermostat, or
a container or tank in which the thermostats are contained, must
be labeled or marked clearly with the following phrase:
"Universal Waste Mercury Thermostat" or "Universal Waste
Mercury Thermostats".

(e)  Each lamp or a container or package in which such
lamps are contained shall be labeled or marked clearly with any
one of the following phrases: "Universal Waste - Lamp(s)," or
"Waste Lamp(s)," or "Used Lamp(s)."

3.6  ACCUMULATION TIME LIMITS
(a)  A large quantity handler of universal waste may

accumulate universal waste for no longer than one year from the
date the universal waste is generated, or received from another
handler, unless the requirements of paragraph (b) of this section
are met.

(b)  A large quantity handler of universal waste may
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accumulate universal waste for longer than one year from the
date the universal waste is generated, or received from another
handler, if such activity is solely for the purpose of
accumulation of such quantities of universal waste as necessary
to facilitate proper recovery, treatment, or disposal. However,
the handler bears the burden of proving that such activity was
solely for the purpose of accumulation of such quantities of
universal waste as necessary to facilitate proper recovery,
treatment, or disposal.

(c)  A large quantity handler of universal waste must be
able to demonstrate the length of time that the universal waste
has been accumulated from the date it becomes a waste or is
received. The handler may make this demonstration by:

(1)  Placing the universal waste in a container and marking
or labeling the container with the earliest date that any universal
waste in the container became a waste or was received;

(2)  Marking or labeling the individual item of universal
waste, e.g., each battery, lamp, or thermostat) with the date it
became a waste or was received;

(3)  Maintaining an inventory system on-site that identifies
the date the universal waste being accumulated became a waste
or was received;

(4)  Maintaining an inventory system on-site that identifies
the earliest date that any universal waste in a group of universal
waste items or a group of containers of universal waste became
a waste or was received;

(5)  Placing the universal waste in a specific accumulation
area and identifying the earliest date that any universal waste in
the area became a waste or was received; or

(6)  Any other method which clearly demonstrates the
length of time that the universal waste has been accumulated
from the date it becomes a waste or is received.

3.7  EMPLOYEE TRAINING
A large quantity handler of universal waste must ensure

that all employees are thoroughly familiar with proper waste
handling and emergency procedures, relative to their
responsibilities during normal facility operations and
emergencies.

3.8  RESPONSE TO RELEASES
(a)  A large quantity handler of universal waste must

immediately contain all releases of universal wastes and other
residues from universal wastes.

(b)  A large quantity handler of universal waste must
determine whether any material resulting from the release is
hazardous waste, and if so, must manage the hazardous waste in
compliance with all applicable requirements of R315-1 through
R315-101. The handler is considered the generator of the
material resulting from the release, and is subject to R315-5.

3.9  OFF-SITE SHIPMENTS
(a)  A large quantity handler of universal waste is

prohibited from sending or taking universal waste to a place
other than another universal waste handler, a destination facility,
or a foreign destination.

(b)  If a large quantity handler of universal waste self-
transports universal waste off-site, the handler becomes a
universal waste transporter for those self-transportation
activities and must comply with the transporter requirements of
section 16-4 while transporting the universal waste.

(c)  If a universal waste being offered for off-site

transportation meets the definition of hazardous materials under
49 CFR 171 through 180, a large quantity handler of universal
waste must package, label, mark and placard the shipment, and
prepare the proper shipping papers in accordance with the
applicable Department of Transportation regulations under 49
CFR parts 172 through 180;

(d)  Prior to sending a shipment of universal waste to
another universal waste handler, the originating handler must
ensure that the receiving handler agrees to receive the shipment.

(e)  If a large quantity handler of universal waste sends a
shipment of universal waste to another handler or to a
destination facility and the shipment is rejected by the receiving
handler or destination facility, the originating handler must
either:

(1)  Receive the waste back when notified that the
shipment has been rejected, or

(2)  Agree with the receiving handler on a destination
facility to which the shipment will be sent.

(f)  A large quantity handler of universal waste may reject
a shipment containing universal waste, or a portion of a
shipment containing universal waste that he has received from
another handler. If a handler rejects a shipment or a portion of
a shipment, he must contact the originating handler to notify
him of the rejection and to discuss reshipment of the load. The
handler must:

(1)  Send the shipment back to the originating handler, or
(2)  If agreed to by both the originating and receiving

handler, send the shipment to a destination facility.
(g)  If a large quantity handler of universal waste receives

a shipment containing hazardous waste that is not a universal
waste, the handler must immediately notify the Division of the
illegal shipment, and provide the name, address, and phone
number of the originating shipper. The Division will provide
instructions for managing the hazardous waste.

(h)  If a large quantity handler of universal waste receives
a shipment of non-hazardous, non-universal waste, the handler
may manage the waste in any way that is in compliance with
applicable federal, state or local solid waste regulations.

3.10  TRACKING UNIVERSAL WASTE SHIPMENTS
(a)  Receipt of shipments. A large quantity handler of

universal waste must keep a record of each shipment of
universal waste received at the facility. The record may take the
form of a log, invoice, manifest, bill of lading, or other shipping
document. The record for each shipment of universal waste
received must include the following information:

(1)  The name and address of the originating universal
waste handler or foreign shipper from whom the universal waste
was sent;

(2)  The quantity of each type of universal waste received,
e.g., batteries, pesticides, lamps, or thermostats;

(3)  The date of receipt of the shipment of universal waste.
(b)  Shipments off-site. A large quantity handler of

universal waste must keep a record of each shipment of
universal waste sent from the handler to other facilities. The
record may take the form of a log, invoice, manifest, bill of
lading or other shipping document. The record for each
shipment of universal waste sent must include the following
information:

(1)  The name and address of the universal waste handler,
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destination facility, or foreign destination to whom the universal
waste was sent;

(2)  The quantity of each type of universal waste sent, e.g.,
batteries, pesticides, thermostats, or lamps;

(3)  The date the shipment of universal waste left the
facility.

(c)  Record retention.
(1)  A large quantity handler of universal waste must retain

the records described in paragraph (a) of this section for at least
three years from the date of receipt of a shipment of universal
waste.

(2)  A large quantity handler of universal waste must retain
the records described in paragraph (b) of this section for at least
three years from the date a shipment of universal waste left the
facility.

3.11  EXPORTS
A large quantity handler of universal waste who sends

universal waste to a foreign destination other than to those
OECD countries specified in R315-5-5, which incorporates by
reference 40 CFR 262.58(a)(1), in which case the handler is
subject to the requirements of R315-5-8, which incorporates by
reference 40 CFR 262 subpart H, must:

(a)  Comply with the requirements applicable to a primary
exporter in R315-5-5;

(b)  Export such universal waste only upon consent of the
receiving country and in conformance with the EPA
Acknowledgement of Consent as defined in subpart E of 40
CFR, part 262, as incorporated by reference at R315-5-5; and

(c)  Provide a copy of the EPA Acknowledgement of
Consent for the shipment to the transporter transporting the
shipment for export.

3.12  TESTING REQUIREMENTS
A determination of whether or not mercury-containing

lamps are hazardous waste shall be performed by a Utah
certified laboratory using the Toxicity Characteristic Leaching
Procedure according to:

(a)  R315-50-7, which incorporates the requirements of 40
CFR 261, Appendix II, 1993 ed.; and

(b)  the Science Applications International Corporation
report, "Analytical Results of Mercury in Fluorescent Lamps,"
section 6.0, "Summary Guidelines for the Extraction of
Fluorescent Lamps," which is adopted and incorporated by
reference.

R315-16-4.  Standards for Universal Waste Transporters.
4.1  APPLICABILITY
This section applies to universal waste transporters, as

defined in R315-16-1.9.
4.2  PROHIBITIONS
A universal waste transporter is:
(a)  Prohibited from disposing of universal waste; and
(b)  Prohibited from diluting or treating universal waste,

except by responding to releases as provided in section 16-4.5.
4.3  WASTE MANAGEMENT
(a)  A universal waste transporter must comply with all

applicable U.S. Department of Transportation regulations in 49
CFR part 171 through 180 for transport of any universal waste
that meets the definition of hazardous material in 49 CFR 171.8.
For purposes of the Department of Transportation regulations,

a material is considered a hazardous waste if it is subject to the
Hazardous Waste Manifest Requirements of the U.S.
Environmental Protection Agency specified in 40 CFR part 262.
Because universal waste does not require a hazardous waste
manifest, it is not considered hazardous waste under the
Department of Transportation regulations.

(b)  Some universal waste materials are regulated by the
Department of Transportation as hazardous materials because
they meet the criteria for one or more hazard classes specified
in 49 CFR 173.2. As universal waste, shipments do not require
a manifest under 40 CFR 262, they may not be described by the
DOT proper shipping name "hazardous waste, (l) or (s), n.o.s.",
nor may the hazardous material’s proper shipping name be
modified by adding the word "waste."

4.4  ACCUMULATION TIME LIMITS
(a)  A universal waste transporter may only store the

universal waste at a universal waste transfer facility for ten days
or less.

(b)  If a universal waste transporter stores universal waste
for more than ten days, the transporter becomes a universal
waste handler and must comply with the applicable
requirements of sections 16-2 or 16-3 of this rule while storing
the universal waste.

4.5  RESPONSE TO RELEASES
(a)  A universal waste transporter must immediately

contain all releases of universal wastes and other residues from
universal wastes.

(b)  A universal waste transporter must determine whether
any material resulting from the release is hazardous waste, and
if so, it is subject to all applicable requirements of R315-1
through R315-101. If the waste is determined to be a hazardous
waste, the transporter is subject to R315-5.

4.6  OFF-SITE SHIPMENTS
(a)  A universal waste transporter is prohibited from

transporting the universal waste to a place other than a universal
waste handler, a destination facility, or a foreign destination.

(b)  If the universal waste being shipped off-site meets the
Department of Transportation’s definition of hazardous
materials under 49 CFR 171.8, the shipment must be properly
described on a shipping paper in accordance with the applicable
Department of Transportation regulations under 49 CFR part
172.

4.7  EXPORTS
A universal waste transporter transporting a shipment of

universal waste to a foreign destination other than to those
OECD countries specified in R315-5-5, which incorporates by
reference 40 CFR 262.58(a)(1), in which case the transporter is
subject to the requirements of R315-5-8, which incorporates by
reference 40 CFR 262 subpart H, may not accept a shipment if
the transporter knows the shipment does not conform to the
EPA Acknowledgment of Consent. In addition the transporter
must ensure that:

(a)  A copy of the EPA Acknowledgment of Consent
accompanies the shipment; and

(b)  The shipment is delivered to the facility designated by
the person initiating the shipment.

R315-16-5.  Standards for Destination Facilities.
5.1  APPLICABILITY
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(a)  The owner or operator of a destination facility as
defined in section 16-1.9 is subject to all applicable
requirements of R315-3, R315-7, R315-8, R315-13, R315-14,
and the notification requirement under section 3010 of RCRA:

(b)  The owner or operator of a destination facility that
recycles a particular universal waste without storing that
universal waste before it is recycled must comply with 40 CFR
261.6(c)(2), as incorporated by reference at R315-2-6.

5.2  OFF-SITE SHIPMENTS
(a)  The owner or operator of a destination facility is

prohibited from sending or taking universal waste to a place
other than a universal waste handler, another destination facility
or foreign destination.

(b)  The owner or operator of a destination facility may
reject a shipment containing universal waste, or a portion of a
shipment containing universal waste. If the owner or operator of
the destination facility rejects a shipment or a portion of a
shipment, he must contact the shipper to notify him of the
rejection and to discuss reshipment of the load. The owner or
operator of the destination facility must:

(1)  Send the shipment back to the original shipper, or
(2)  If agreed to by both the shipper and the owner or

operator of the destination facility, send the shipment to another
destination facility.

(c)  If the a owner or operator of a destination facility
receives a shipment containing hazardous waste that is not a
universal waste, the owner or operator of the destination facility
must immediately notify the appropriate regional EPA office of
the illegal shipment, and provide the name, address, and phone
number of the shipper. The Division will provide instructions
for managing the hazardous waste.

(d)  If the owner or operator of a destination facility
receives a shipment of non-hazardous, non-universal waste, the
owner or operator may manage the waste in any way that is in
compliance with applicable federal or state solid waste
regulations.

5.3  TRACKING UNIVERSAL WASTE SHIPMENTS.
(a)  The owner or operator of a destination facility must

keep a record of each shipment of universal waste received at
the facility. The record may take the form of a log, invoice,
manifest, bill of lading, or other shipping document. The record
for each shipment of universal waste received must include the
following information:

(1)  The name and address of the universal waste handler,
destination facility, or foreign shipper from whom the universal
waste was sent;

(2)  The quantity of each type of universal waste received,
e.g., batteries, pesticides, thermostats, or lamps;

(3)  The date of receipt of the shipment of universal waste.
(b)  The owner or operator of a destination facility must

retain the records described in paragraph (a) of this section for
at least three years from the date of receipt of a shipment of
universal waste.

R315-16-6.  Import Requirements.
Persons managing universal waste that is imported from a

foreign country into the United States are subject to the
applicable requirements of this rule, immediately after the waste
enters the United States, as indicated in paragraphs (a) through

(c) of this section:
(a)  A universal waste transporter is subject to the universal

waste transporter requirements of section 16-4 of this rule.
(b)  A universal waste handler is subject to the small or

large quantity handler of universal waste requirements of
sections 16-2 or 16-3, as applicable.

(c)  An owner or operator of a destination facility is subject
to the destination facility requirements of section 16-5 of this
rule.

(d)  Persons managing universal waste that is imported
from an OECD country as specified in R315-5-5, which
incorporates by reference 40 CFR 262,58(a)(1), are subject to
paragraphs (a) through (c) of this section, in addition to the
requirements of R315-5-8, which incorporates by reference 40
CFR 262, subpart H.

R315-16-7.  Petitions to Include Other Wastes Under R315-
16.

7.1  GENERAL
(a)  Any person seeking to add a hazardous waste or a

category of hazardous waste to R315-16 may petition for a
regulatory amendment under this section and R315-2.

(b)  To be successful, the petitioner must demonstrate to
the satisfaction of the Executive Secretary that regulation under
the universal waste regulations of R315-16 is: appropriate for
the waste or category of waste; will improve management
practices for the waste or category of waste; and will improve
implementation of the hazardous waste program. The petition
must include the information required by R315-2-17(b). The
petition should also address as many of the factors listed in
R315-16-7.2 as are appropriate for the waste or waste category
addressed in the petition.

(c)  The Executive Secretary will evaluate petitions using
the factors listed in R315-16-7.2. The Executive Secretary will
grant or deny a petition using the factors listed in section 16-7-
2. The decision will be based on the weight of evidence showing
that regulation under R315-16 is appropriate for the waste or
category of waste, will improve management practices for the
waste or category of waste, and will improve implementation of
the hazardous waste program.

(d)  The Executive Secretary may request additional
information needed to evaluate the merits of the petition.

7.2  FACTORS FOR PETITIONS TO INCLUDE OTHER
WASTES UNDER R315-16

(a)  The waste or category of waste, as generated by a wide
variety of generators, is listed in R315-2-10 of these rules, or if
not listed, a proportion of the waste stream exhibits one or more
characteristics of hazardous waste identified in R315-2-9. When
a characteristic waste is added to the universal waste regulations
of R315-16 by using a generic name to identify the waste
category, e.g., batteries, the definition of universal waste in
section 16-1.9 will be amended to include only the hazardous
waste portion of the waste category, e.g., hazardous waste
batteries. Thus, only the portion of the waste stream that does
exhibit one or more characteristics, i.e., is hazardous waste, is
subject to the universal waste regulations of R315-16;

(b)  The waste or category of waste is not exclusive to a
specific industry or group of industries, is commonly generated
by a wide variety of types of establishments, including, for
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example, households, retail and commercial businesses, office
complexes, conditionally exempt small quantity generators,
small businesses, government organizations, as well as large
industrial facilities;

(c)  The waste or category of waste is generated by a large
number of generators, e.g., more than 1,000 nationally, and is
frequently generated in relatively small quantities by each
generator;

(d)  Systems to be used for collecting the waste or category
of waste, including packaging, marking, and labeling practices,
would ensure close stewardship of the waste;

(e)  The risk posed by the waste or category of waste during
accumulation and transport is relatively low compared to other
hazardous wastes, and specific management standards proposed
or referenced by the petitioner, e.g., waste management
requirements appropriate to be added to R315-16, sections 2.4,
3.4, and 4.3; and applicable Department of Transportation
requirements would be protective of human health and the
environment during accumulation and transport;

(f)  Regulation of the waste or category of waste under
R315-16 will increase the likelihood that the waste will be
diverted from non-hazardous waste management systems, e.g.,
the municipal waste stream, non-hazardous industrial or
commercial waste stream, and municipal sewer or stormwater
systems, to recycling, treatment, or disposal in compliance with
Utah Code Annotated 19-6.

(g)  Regulation of the waste or category of waste under
R315-16 will improve implementation of and compliance with
the hazardous waste regulatory program; and

(h)  Such other factors as may be appropriate.

KEY:  hazardous waste
April 20, 2001 19-6-105
Notice of Continuation September 15, 2000 19-6-106
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-101.  Cleanup Action and Risk-Based Closure
Standards.
R315-101-1.  Purpose, Applicability.

(a)  Purpose.  R315-101 establishes information
requirements to support risk-based cleanup and closure
standards at sites for which remediation or removal of hazardous
constituents to background levels will not be achieved.  The
procedures in this rule also provide for continued management
of sites for which minimal risk-based standards cannot be met.

(b)  Applicability.
(1)  R315-101 is applicable to any responsible party

involved in management of a site contaminated with hazardous
waste or hazardous constituents.  This rule does not apply to a
site that has been or will be cleaned to background.

(2)  In the event of a release of hazardous waste or material
which, when released, becomes hazardous waste, these
requirements apply if the responsible party fails to clean up all
the released material and any residue or contaminated soil, water
or other material resulting from the release as required by R315-
9-3.  If the level of risk present at the site is below 1 x 10-6 for
carcinogens and a Hazard Index of less than one for non-
carcinogens based on the risk assessment conducted in
accordance with R315-101-5.2(b)(1), the requirements of R315-
9-3 shall be considered met.

(3)  The owner or operator of a hazardous waste
management facility or a facility subject to interim status
requirements shall meet the requirements of R315-7-14 and
R315-8-7 prior to implementation of any activities described in
R315-101.  The requirements of R315-3-1.1(e)(5) and (6) shall
be met for a hazardous waste management unit if the level of
risk present at the site is below 1 x 10-6 for carcinogens and a
Hazard Index of less than one for non-carcinogens based on the
risk assessment conducted in accordance with R315-101-
5.2(b)(1).  If these risk exposure criteria are met, a request for a
risk-based closure may be submitted to the Executive Secretary
for review.

(4)  If the risk present at the site is greater than the
exposure limit as defined in R315-101-1(b)(2) or (3), then a
risk-based closure will not be granted and appropriate
management will be required and may include corrective action,
post-closure care, monitoring, deed restrictions, and security of
the site.  For determinations of appropriate corrective action or
management activities at a site, the following criteria shall be
considered in order of importance:

(a)  The impact or potential impact of the contamination on
the human health;

(b)  The impact or potential impact of the contamination on
the environment;

(c)  The technologies available for use in clean-up; and
(d)  Economic considerations and cost-effectiveness of

clean-up options.

R315-101-2.  Stabilization.
The responsible party must immediately take appropriate

action to stabilize the site either through source removal or
source control.  After the responsible party has attempted to
complete the requirements of R315-9 and the Executive
Secretary determines that additional work is needed to stabilize

the site, the Executive Secretary will notify the responsible party
that additional work is necessary and provide the responsible
party with objectives to be addressed in developing a work plan
to further stabilize the site.  The work plan shall be submitted to
the Executive Secretary for review and approval within fifteen
days of receiving notification that additional work will be
necessary to complete the emergency actions required by R315-
9.  Work plans shall be of a scope commensurate with the work
to be performed and site-specific characteristics.  This work plan
shall include a description of the interim measure and how it
will meet the criteria of source removal or source control.  The
implementation of the work plan shall be according to the
schedule contained within the approved plan.  All interim
measures shall be at the expense of the party responsible for the
site.  If the party responsible for the site fails to take the
measures required for stabilizing the site, the Executive
Secretary may request the Executive Director of the Department
to take abatement and cost recovery actions as provided in
Section 19-6-301, et seq., Utah Hazardous Substances
Mitigation Act.

R315-101-3.  Principle of Non-degradation.
When closing or managing a contaminated site, the

responsible party shall not allow levels of contamination in
groundwater, surface water, soils, and air to increase beyond the
existing levels of contamination at a site when site management
commences.  The responsible party will demonstrate compliance
with this policy by submitting appropriate monitoring data or
other data as may be required by the Executive Secretary.  If at
any time the level of contamination increases, the responsible
party shall take immediate corrective action to prevent further
degradation of any medium.

R315-101-4.  Site Characterization.
The following information shall be collected to

characterize the site, and define site boundaries and Area(s) of
Contamination:

(a)  A legal description of the site;
(b)  Historical land use and ownership of the site;
(c)  Topographical map(s) of sufficient detail, scale, and

accuracy to depict and locate all past and current physical
structures including all building(s) and waste activities at the
site;

(d)  Information and maps of sufficient detail, scale, and
accuracy to describe regional, local, and site geology, surface
water, and hydrogeological conditions;

(e)  An inventory of all current and past wastestreams
managed at the site, including process descriptions and
suspected contamination source information;

(f)  Background levels of suspected hazardous constituents
based on the inventory as determined in R315-101-4(e) in media
of concern, e.g. sediments, soil, groundwater, surface water, and
air which are representative of the site; and

(g)  Location and boundaries of all Area(s) of
Contamination, including concentrations, types and extent of
hazardous constituents.  Media to be sampled may include
sediments, soil, groundwater, surface water, and air, as
applicable.
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R315-101-5.  Health Evaluation Criteria, Risk Assessment.
5.1  REQUIRED STUDY
(a)  When conducting the risk assessment the responsible

party will use all applicable site characterization data and shall
consider the following parameters when conducting the risk
assessment:

(1)  Identification, concentration, and distribution of all
suspected hazardous constituents identified in R315-101-4(e);

(2)  All area(s) of contamination at the site;
(3)  Fate of contaminants and pathways of contaminant

transport; and
(4)  Potentially exposed populations.
5.2  CHARACTERIZATION AND EVALUATION OF

RISK
(a)  The responsible party shall conduct a risk assessment

which includes the following:
(1)  The concentration term "C" for each medium for each

hazardous constituent identified in R315-101-5.1(a)(1);
(2)  Evaluation of the fate of contaminants and of all

pathways of contaminant transport identified in R315-101-
5.1(a)(3);

(3)  Exposure assessment identifying the RME for all
exposure pathways, intakes, and identified constituents;

(4)  Current toxicity information for carcinogenic and
noncarcinogenic effects;

(5)  Risk characterization identifying carcinogenic risk,
individual and multiple substances, and noncarcinogenic
hazardous index, individual and multiple substances;

(6)  An ecological evaluation which provides for terrestrial
and aquatic processes; and

(7)  Current toxicity information for all the constituents and
biological processes relevant to the ecological evaluation.

(b)  The risk assessment shall be conducted using one or
both of the standard exposure scenarios listed below, as needed
to determine site management options:

(1)  Residential.  This exposure scenario includes ingestion
of water (must include surface water and ground water
regardless of water quality), ingestion of soil and dust, ingestion
of contaminated and potentially contaminated food, inhalation
of contaminants, dermal contact with chemicals in soil, and
dermal contact with chemicals in water for a human being ages
zero through 70 years old using the equations and default
variable values found in the Risk Assessment Guidance for
Superfund, Volume 1: Human Health Evaluation Manual
Supplemental Guidance, "Standard Default Exposure Factors",
Interim Final, OSWER Directive 9285.6-03, March 25, 1991 or
most recent edition;

(2)  Actual land use conditions or potential land use
conditions based upon applicable zoning and future land use
planning considerations, if potential land use conditions offer a
more protective exposure scenario than actual land use
conditions.  This exposure scenario involves an assessment
based on actual site conditions using standard default variable
values.  The potential land use exposure scenario should include
a conceptual model including current site conditions, expected
future conditions based upon site-specific physical and chemical
information, and the assumption that contaminated media will
not have undergone any remedial engineering.

5.3  DATA PRESENTATION

(a)  A risk assessment report shall be submitted to the
Executive Secretary and must include at a minimum the
following:

(1)  An executive summary;
(2)  An overview of the site and the areas of contamination;
(3)  A site characterization report which includes:
(i)  Maps of sufficient detail and accuracy to depict areas

of contamination, topography, geology, and groundwater
contours or potentiometric surface;

(ii)  Site and regional geological and hydrological
descriptions;

(iii)  A detailed discussion of areas of contamination;
(iv)  Background levels of hazardous constituents including

details of statistical methods used to determine background; and
(v)  Descriptions of releases of hazardous constituents and

expected extent of migration from the area of contamination.
(4)  Identification and concentration of hazardous

constituents identified in R315-101-5.1(a)(1).  A sampling and
analysis plan shall be prepared and utilized for the collection of
all data.  This plan shall be developed using procedures and
methods outlined in R315-50-6 and the most current version of
"SW-846, Test Methods for Evaluating Solid Waste."  It shall
contain a summary outlining data quality objectives, completed
analytical request forms for all analysis performed, dry weight
equivalents, sampling location identification and justification,
standard operating procedures used for data collection, all
statistical analysis performed, quality assurance and quality
control plans (QA/QC plan) and QA/QC results, instrument
calibration results, and analytical methods including constituent
detection limits;

(5)  Exposure assessment identifying exposure levels for all
exposure pathways identified in R315-101-5.2(a)(3).  If fate and
transport models are used, the users manual, model theory,
computer software for the model, installation verification data
set for the model and parametric analysis of the input parameters
must be provided upon request of the Executive Secretary;

(6)  Identification of toxicity information gathered for all
identified hazardous constituents for carcinogenic, slope factors
and weight-of-evidence classification, noncarcinogenic effects,
chronic reference doses (RfDs) and critical effects associated
with RfDs from, in order of preference, the Integrated Risk
Information System (IRIS), Health Effects Assessment
Summary Tables (HEAST), Agency for Toxic Substances and
Disease Registry (ATSDR) toxicological profiles,
Environmental Criteria and Assessment Office (ECAO), or
other scientifically accepted listings.  The source and date of the
toxicological information must be identified and be acceptable
to the Executive Secretary;

(7)  The risk characterization identifying carcinogenic risk,
individual and multiple substances, noncarcinogenic hazardous
index, individual and multiple substances, chronic hazard
quotient, subchronic hazard quotient, uncertainties, and a
tabulation of all risk characterization data presented in a format
approved by the Executive Secretary; and

(8)  Unless justification is provided to the Executive
Secretary, and a waiver of this requirement is granted by the
Executive Secretary in writing, an ecological assessment of the
site which contains at least the following:

(i)  An inventory of the current biological community;



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 163

(ii)  Estimates of ecological effects based on a subset of
ecological endpoints;

(iii)  The magnitude and variation of toxic effects; and
(iv)  Identification of extent of effects, specifically from the

presence of hazardous waste.
(b)  If the risk assessment report does not contain all

required information of sufficient quality and detail, the
Executive Secretary will notify the responsible party in writing
of the deficiencies and require resubmittal of the report in a
designated time frame.

(c)  If the risk assessment report contains all required
information of sufficient quality and detail, the Executive
Secretary will approve the risk assessment report in writing.

R315-101-6.  Risk Management: Site Management Permit
and Closure Equivalency.

(a)  A site management plan which is supported by the
findings in the approved risk assessment report shall be
submitted to the Executive Secretary within 60 days of approval
of the risk assessment report.  This plan may be submitted along
with the risk assessment report and must include a schedule for
implementation.

(b)  The Executive Secretary shall review and approve or
disapprove of the conclusions of the proposed site management
plan.  If the Executive Secretary finds that the site management
plan is not adequate for protection of human health and the
environment, the responsible party shall then submit a revised
site management plan addressing the comments of the Executive
Secretary within an appropriate time frame as specified by the
Executive Secretary.  The Executive Secretary shall review and
approve or reject the revised site management plan.  Upon draft
approval of the site management plan, the Executive Secretary
shall follow the requirements of R315-101-7 prior to issuance
of final approval.  The approved site management plan shall be
implemented according to the approved schedule.  If the
Executive Secretary rejects this revised site management plan,
the revised plan will be considered deficient for the reasons
specified by the Executive Secretary in a statement of
disapproval.

(c)(1)  The site management plan may contain a no further
action option only if the level of risk present at the site is below
1 x 10-6 for carcinogens and a Hazard Index of "less than one"
for non-carcinogens based on the approved assessment
conducted in accordance with R315-101-5.2(b)(1);

(2)  The requirements of R315-3-1.1(e)(5) and (6) shall be
deemed met for a hazardous waste management unit if the level
of risk present at the site is below 1 x 10-6 for carcinogens and
a Hazard Index of "less than one" for non-carcinogens based on
the risk assessment conducted in accordance with R315-101-
5.2(b)(1).  If this risk exposure criterion is met, a request for a
risk-based closure may be submitted; or

(3)  If the risk present at the site is greater than 1 x 10-6 for
carcinogens or a Hazard Index of "greater than one" for non-
carcinogens based upon the exposure assessment conducted in
accordance with R315-101-5.2(b)(1) a risk-based closure will
not be granted.  The responsible party shall then submit a site
management plan fulfilling the requirements of R315-101-6(d)
or (e) as applicable.

(d)  If the level of risk present at the site is less than 1 x 10-4

for the risk assessment conducted in accordance with R315-101-
5.2(b)(2) but greater than 1 x 10-6 for a risk assessment
conducted in accordance with R315-101-5.2(b)(1) and the
Hazard Index is "less than one" using both exposure scenarios,
the site management plan may contain, but is not required to
contain, procedures for corrective action.  The site management
plan shall contain appropriate management activities e.g.,
monitoring, deed notations, site security, or post-closure care,
as determined on a case-by-case basis in accordance with
criteria identified in R315-101-1(b)(4).

(e)  The site management plan must contain procedures for
corrective action if the level of risk present at the site is greater
than 1 x 10-4 for carcinogens or a Hazard Index of "greater than
one" for non-carcinogens based on the approved assessment
conducted in accordance with R315-101-5.2(b)(2).  For
determination of appropriate corrective action the criteria
identified in R315-101-1(b)(4) shall be considered.

(f)  If hazardous constituents are present only in
groundwater at the site, and if the hazardous constituents are
listed in Table 1 of R315-8-6.5, the Maximum Concentration
Levels listed in Table 1 can be presented in lieu of health risk
estimates for those constituents.  The RME for Table 1
constituents must be determined in accordance with approved
site characterization methods listed in R315-101-4.

R315-101-7.  Public Participation.
(a)  The Executive Secretary may provide for public

participation in all phases of the cleanup action process, as
defined in R315-101-4 through R315-101-6.  As directed by the
Executive Secretary and based on the circumstances and level
of public interest at the site, pertinent work plans shall describe
how information will be made available to the public through,
for example, fact sheets or information repositories and, where
appropriate, contain proposed time frames for public input
through, for example, public meetings, hearings, or comment
periods.  The Executive Secretary shall also provide public
notice, a public comment period, and public hearing(s) for the
site management plan in accordance with R315-4-1.10 through
R315-4-1.12 and R315-4-1.17.

R315-101-8.  Cleanup/Management Action.
(a)  Upon approval of the site management plan by the

Executive Secretary, all remedial activities at the site shall
proceed according to the schedule established in the approved
site management plan using the method(s) described therein.

(b)  Cleanup/Management Report.  The
Cleanup/Management Report shall detail remediation,
treatment, and monitoring activities undertaken at the site by the
responsible party as required by the approved site management
plan.  If the Cleanup/Management Report provides analytical
data as evidence that levels of contamination at the site meet the
requirements established in the site management plan for a risk-
based closure or no further action as defined in R315-101-
6(c)(2), the responsible party shall submit a certification of
completion as outlined in R315-101-8(c), or request risk-based
closure as outlined in R315-3-1.1(e)(6), whichever is applicable.

(c)  Certification of Completion.  Within 60 days of the
completion of all activities documented in the
Cleanup/Management Report, a Certification of Completion of
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Cleanup/Management Action shall be submitted to the
Executive Secretary by registered mail.  The certification of
completion shall state the site has been managed in accordance
with the specifications in the approved Site Management Plan
and shall be signed by the responsible party and by an
independent Utah registered professional engineer.

(d)  Oversight.
(1)  The Executive Secretary or his representatives shall

have access to the site as described in R315-2-12 and at all times
when activity pursuant to R315-101 is taking place.  The
Executive Secretary or his representatives may take samples or
make records of any visit to the site by photographic, electronic,
videotape or any other reasonable means.

(2)  The Executive Secretary shall bill the responsible party
for review of plans submitted to meet the requirements of this
Rule.

(3)  The responsible party shall notify the Executive
Secretary at least seven days prior to any sampling event or
remediation activity.

KEY:  hazardous waste
July 20, 2001 19-6-105
Notice of Continuation June 13, 1997 19-6-106
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-304.  Industrial Solid Waste Landfill Requirements.
R315-304-1.  Applicability.

(1)  Except for a Class IIIb Landfill that receives waste
exclusively from on-site, the requirements of Rule R315-304
apply to each Class III Landfill as specified.

(2)  For a Class IIIb Landfill that receives waste exclusively
from on site:

(a)  the requirements of Rule R315-304 become effective
July 15, 1999.

(b)  The owner or operator of a landfill may;
(i)  apply to the Executive Secretary for an extension of

time beyond July 15, 1999 to meet the requirements of Rule
R315-304; and

(ii)  be placed on a compliance schedule by the Executive
Secretary.

(3)  The requirements of Rule R315-304 do not apply to
the following materials managed at an industrial facility:

(a)  fly ash waste, bottom ash waste, slag waste, or flue gas
emission control dust generated primarily from the combustion
of coal or other fossil fuels;

(b)  wastes from the extraction, beneficiation, and
processing of ores and minerals;

(c)  electric arc furnace slag, open hearth furnace slag, and
other slags generated during carbon steel production; and

(d)  cement kiln dust.

R315-304-2.  Industrial Landfill Standards for Performance.
Each Class III Landfill shall meet the landfill standards for

performance as specified in Section R315-303-2.

R315-304-3.  Definitions.
Terms used in Rule R315-304 are defined in Section R315-

301-2.  In addition, for the purpose of Rule R315-304, the
following definitions apply.

(1)  "Class IIIa Landfill" means an industrial solid waste
landfill that is not open to the general public and may accept:

(a)  any nonhazardous industrial waste;
(b)  waste that is exempt from hazardous waste regulations

under Section R315-2-4; or
(c)  conditionally exempt small quantity generator

hazardous waste as defined by Section R315-2-5.
(2)  "Class IIIb Landfill" means an industrial solid waste

landfill that is not open to the general public and may accept any
nonhazardous industrial solid waste except:

(a)  waste that is exempt from hazardous waste regulations
under Section R315-2-4, excluding Subsections R315-2-4(b)(3),
(4), (5), (7), and (14), unless approved by the Executive
Secretary; or

(b)  conditionally exempt small quantity generator
hazardous waste as defined by Section R315-2-5.

(3)  "Existing Class III Landfill" means:
(a)  for a Class IIIa Landfill and a Class IIIb Landfill that

does not receive waste exclusively from on-site, an industrial
solid waste landfill that began receiving waste on or before
January 1, 1998; and

(b)  for a Class IIIb Landfill that receives waste exclusively
from on-site, an industrial solid waste landfill that began
receiving waste on or before July 15, 1999.

(4)  "New Class III Landfill" means:
(a)  for a Class IIIa Landfill and a Class IIIb Landfill that

does not receive waste exclusively from on-site, an industrial
solid waste landfill that began receiving waste after January 1,
1998; and

(b)  for a Class IIIb Landfill that receives waste exclusively
from on-site, an industrial solid waste landfill that began
receiving waste after July 15, 1999.

R315-304-4.  Industrial Landfill Location Standards.
(1)  Class IIIa Landfills.
(a)  A new Class IIIa Landfill shall meet the location

standards of Subsection R315-302-1(2).
(b)  A new Class IIIa Landfill that is proposed on the site

of generation of the industrial solid waste or a lateral expansion
of an existing Class IIIa Landfill, shall meet the location
standards of Subsections R315-302-1(2)(b), (c), (d), and (e)
with respect to geology, surface water, wetlands, and ground
water.

(c)  An existing Class IIIa Landfill shall not be subject to
the location standards of Subsection R315-302-1(2).

(d)  An exemption from any location standard of
Subsection R315-302-1(2), except the standards for floodplains
and wetlands, may be granted by the Executive Secretary on a
site specific basis if it is determined that the exemption will
cause no adverse impacts to human health or the environment.

(i)  No exemption may be granted without application to
the Executive Secretary.

(ii)  If an exemption is granted, the landfill may be required
to have more stringent design, construction, monitoring
program, or operational practice to protect human health or the
environment.

(2)  Class IIIb Landfills.
(a)  A new Class IIIb landfill or a lateral expansion of an

existing Class IIIb Landfill shall be subject to the following
location standards:

(i)  the standards with respect to floodplains as specified in
Subsection R315-302-1(2)(c)(ii);

(ii)  the standards with respect to wetlands as specified in
Subsection R315-302-1(2)(d); and

(iii)  the landfill shall be located so that the lowest level of
waste is at least five feet above the historical high level of
ground water.

(b)  For a lateral expansion of an existing Class IIIb
Landfill, an exemption from any location standard of Subsection
R315-304-4(2)(a) may be granted by the Executive Secretary on
a site specific basis if it is determined that the exemption will
cause no adverse impacts to human health or the environment.

(i)  No exemption may be granted without application to
the Executive Secretary.

(ii)  If an exemption is granted, the landfill may be required
to have more stringent design, construction, monitoring
program, or operational practice to protect human health or the
environment.

(c)  An existing Class IIIb Landfill shall not be subject to
the location standards of Subsection R315-304-4(2)(a).

R315-304-5.  Industrial Landfill Requirements.
(1)  Each Class III Landfill shall meet the following
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applicable requirements, as determined by the Executive
Secretary:

(a)  the plan of operation requirements of Subsections
R315-302-2(2)(a), (b), (c), (d), (g), (i), (j), (k), (l), (m), (n), and
(o);

(b)  the recordkeeping requirements of Subsections R315-
302-2(3)(a), (b)(i), (iii), (iv), and (vi);

(c)  the reporting requirements of Subsection R315-302-
2(4); and

(d)  the inspection requirements of Subsection R315-302-
2(5).

(2)  Each Class III Landfill shall meet the applicable
general requirements for closure and post-closure care of
Subsections R315-302-2(6); R315-302-3(2); (3); (4)(a), and (b);
(5); (6)(a)(iv) through (vi), (6)(b), and (c); and (7)(a) as
determined by the Executive Secretary.

(a)  Each Class IIIa Landfill shall meet the closure
requirements of Subsection R315-303-3(4).

(b)  Each Class IIIb Landfill shall meet the closure
requirements of Subsection R315-305-5(5)(b).

(c)  If a Class III Landfill is already subject to the closure
and post-closure requirements of another Federal or state agency
which are as stringent as specified in Subsections R315-304-
5(2)(a) or (b), the landfill may be exempt, upon approval of the
Executive Secretary, from the closure requirements of
Subsections R315-304-5(2)(a) or (b).

(3)  Standards for Design.
(a)  The owner or operator of a Class III Landfill shall

design the landfill to minimize the acceptance of liquids and
control storm water run-on/run-off as specified in Subsections
R315-303-3(1)(b), (c), and (d).

(b)  The owner or operator of a Class III Landfill shall
design the landfill to meet the requirements of Subsections
R315-303-3(7)(a), (c), (e), (f), (g), (h), and (i) as determined by
the Executive Secretary.

(4)  Ground Water Monitoring.
(a)  The owner or operator of a Class IIIa Landfill shall

monitor the ground water beneath the landfill as specified in
Rule R315-308.

(b)  Subject to the performance standard of Subsection
R315-303-2(1), if the owner or operator of a Class IIIa Landfill
is monitoring the ground water beneath the landfill and
otherwise meeting the requirements of a discharge permit as
issued by the Utah Division of Water Quality, the landfill may
be exempt, upon approval of the Executive Secretary, from the
ground water monitoring requirements of Rule R315-308.

(c)  A Class IIIb Landfill is exempt from the ground water
monitoring requirements of Rule R315-308.

(5)  Standards for Operation.
(a)  Each Class IIIa Landfill shall meet the standards of

Section R315-303-4 except:
(i)  for the requirements of Subsections R315-303-4(2)(f)

and R315-303-4(6); and
(ii)  may be exempt from the daily cover requirements of

Subsection R315-303-4(4) upon the demonstration that an
alternate schedule for the covering of waste at the landfill will
not present a threat to human health or the environment.

(b)  Each Class IIIb Landfill shall meet the requirements for
operation in Subsections R315-305-4(7) and R315-305-5(2)

through (4) as determined by the Executive Secretary.
(6)  Financial Assurance.
(a)  The owner or operator of each Class III Landfill shall

establish financial assurance as required by Rule R315-309.
(b)  If the owner or operator of a Class III Landfill has

financial assurance, in effect and active, that covers the costs of
closure and post-closure care of the landfill as required by
another Federal or state agency which is as stringent as the
requirements of Rule R315-309, the landfill may be exempt,
upon approval of the Executive Secretary, from the financial
assurance requirements of Rule R315-309.

(7)  Permit Requirements.
(a)  Each Class III Landfill shall apply for and obtain a

permit to operate by meeting the requirements of Rule R315-
310.

(b)  The contents of a permit application for a Class IIIa
Landfill shall be the information required in Section R315-310-
4.

(c)  The contents of a permit application for a Class IIIb
Landfill shall be the information required in Section R315-310-
5.

KEY:  solid waste management, waste disposal
July 1, 2001 19-6-105
Notice of Continuation May 2, 1997 19-6-108

40 CFR 257
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-305.  Class IV Landfill Requirements.
R315-305-1.  Applicability.

(1)  These standards apply to each facility that landfills
only:

(a)  inert waste, construction/demolition waste, yard waste,
dead animals; or

(b)  upon meeting the requirements of Section 19-6-804
and Subsections R315-320-3(1) or (2), waste tires and material
derived from waste tires.

(2)  Inert waste used as road building material and fill
material are excluded from the requirements of Rule R315-305.

(3)  The location, design, and operation standards of Rule
R315-305 become effective January 1, 1998 on each Class IV
Landfill.

(4)  The ground water monitoring standards of Rule R315-
305 become effective July 1, 1998 on each Class IV Landfill
that is required to monitor the ground water.

R315-305-2.  Class IV Landfill Standards for Performance.
Each Class IV Landfill shall meet the landfill standards for

performance as specified in Section R315-303-2.

R315-305-3.  Definitions.
Terms used in Rule R315-305 are defined in Section R315-

301-2.  In addition, for the purpose of Rule R315-305, the
following definitions apply.

(1)  "Class IVa Landfill" means a Class IV Landfill that
receives, based on an annual average, over 20 tons of waste per
day and may receive, as a component of construction/demolition
waste, conditionally exempt small quantity generator hazardous
waste as defined by Section R315-2-5.

(2)  "Class IVb Landfill" means a Class IV Landfill that
receives, based on an annual average, 20 tons, or less, of waste
per day or demonstrates that no conditionally exempt small
quantity generator hazardous waste is accepted.

(3)  "Existing Class IV Landfill" means a Class IV Landfill
that was receiving waste on or before January 1, 1998.

(4)  "New Class IV Landfill" means a Class IV Landfill that
begins receiving waste after January 1, 1998.

R315-305-4.  General Requirements.
(1)  Location Standards.
(a)  A new Class IV Landfill or a lateral expansion of an

existing Class IV Landfill shall be subject to the following
location standards:

(i)  the standards with respect to floodplains as specified in
Subsection R315-302-1(2)(c)(ii);

(ii)  the standards with respect to wetlands as specified in
Subsection R315-302-1(2)(d); and

(iii)  the landfill shall be located so that the lowest level of
waste is at least five feet above the historical high level of
ground water.

(b)  An existing Class IV Landfill shall not be subject to
the location standards of Subsection R315-305-4(1)(a).

(2)  An owner or operator of a Class IV Landfill shall
obtain a permit, as set forth in Rule R315-310.

(3)  An owner or operator of a Class IV Landfill shall
design and operate the landfill to:

(a)  prevent the run-on of all surface waters resulting from
a maximum flow of a 25-year storm into the active area of the
landfill; and

(b)  collect and treat, if necessary, the run-off of surface
waters and other liquids resulting from a 25-year storm from the
active area of the landfill.

(4)  An owner or operator of a Class IVa Landfill shall
monitor the ground water beneath the landfill as specified in
Rule R315-308.

(5)  An owner or operator of a Class IV Landfill shall erect
a sign at the facility entrance as specified in Subsection R315-
303-3(6)(d).

(6)  An owner or operator of a Class IV Landfill shall
maintain the applicable records as specified in Subsection
R315-302-2(3).

(7)  An owner or operator of a Class IV Landfill shall meet
the requirements of Subsection R315-302-2(6) and make the
required recording with the county recorder.

R315-305-5.  Requirements for Operation.
(1)  The owner or operator of a Class IV Landfill shall not

accept any other form of waste except construction/demolition
waste, yard waste, inert waste, dead animals, or upon meeting
the requirements of Section 19-6-804 and Subsections R315-
320-3(1) or (2), waste tires and material derived from waste
tires.

(2)  The owner or operator of a Class IV Landfill shall
prevent the disposal of unauthorized waste by ensuring that at
least one person is on site during hours of operation and shall
prevent unauthorized disposal during off-hours by controlling
entry, i.e., lockable gate or barrier, when the facility is not open.

(3)  The owner or operator of a Class IV Landfill shall:
(a)  minimize the size of the working face as required by

Subsection R315-303-3(6)(g);
(b)  employ measures to prevent emission of fugitive dusts,

when weather conditions or climate indicate that transport of
dust off-site is liable to create a nuisance;

(c)  meet the requirements of Subsection R315-303-3(1)(a)
and (b) to minimize liquids admitted to the landfill;

(d)  collect scattered litter as necessary to avoid a fire
hazard or an aesthetic nuisance; and

(e)  prohibit scavenging.
(4)  The owner or operator of a Class IV Landfill shall

cover timbers, wood, and other combustible waste with a
minimum of six inches of soil, or equivalent, as needed to avoid
a fire hazard.

(5)  The owner or operator of a Class IV Landfill shall
meet the applicable general requirements of closure and post-
closure care of Section R315-302-3 as determined by the
Executive Secretary.

(a)  The owner or operator of a Class IVa Landfill shall
meet the specific closure requirements of Subsection R315-303-
3(4).

(b)  The owner or operator of a Class IVb Landfill shall
close the facility by:

(i)  leveling the waste to the extent practicable;
(ii)  covering the waste with a minimum of two feet of soil,

including six inches of topsoil;
(iii)  contouring the cover as specified in Subsection R315-
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303-3(4)(a)(iii); and
(iv)  seeding the cover with grass, other shallow rooted

vegetation, or other native vegetation or covering in another
manner approved by the Executive Secretary to minimize
erosion.

(v)  The Executive Secretary may approve an alternative
final cover design for a Class IVb Landfill if it is documented
that the alternative final cover provides equivalent protection
from infiltration and erosion as the cover specified in Subsection
R315-305-5(5)(b).

KEY:  solid waste management, waste disposal
July 1, 2001 19-6-104
Notice of Continuation April 2, 1998 19-6-105

19-6-108
19-6-109

40 CFR 257
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-310.  Permit Requirements for Solid Waste Facilities.
R315-310-1.  Applicability.

(1)  The following solid waste facilities require a permit:
(a)  Class I, II, IV, and V Landfills;
(b)  Class III Landfills, except as specified by Subsection

R315-304-1(3);
(c)  energy recovery and incinerator facilities that are

regulated by Rule R315-306;
(d)  landtreatment disposal facilities that are regulated by

Rule R315-307; and
(e)  waste tire storage facilities.
(2)  Permits are not required for corrective actions at solid

waste facilities performed by the state or in conjunction with the
United States Environmental Protection Agency or in
conjunction with actions to implement the Comprehensive
Environmental Response Compensation and Liability Act of
1980 (CERCLA), or corrective actions taken by others to
comply with a state or federal cleanup order.

(3)  The permit requirements of Rule R315-310 apply to
each existing solid waste facility, for which a permit is required.

(a)  The Executive Secretary may incorporate a compliance
schedule for each existing facility to ensure that each existing
facility meet the requirements of Rule R315-310.

(b)  Each new disposal facility or lateral expansion at an
existing disposal facility, for which a permit is required, shall:

(i)  apply for a permit according to the requirements of
Rule R315-310; and

(ii)  not begin construction of the facility, lateral expansion,
or unit until a permit has been granted.

R315-310-2.  Procedures for Permits.
(1)  Prospective applicants may request the Executive

Secretary to schedule a pre-application conference to discuss the
proposed solid waste facility and application contents before the
application is filed.

(2)  Any owner or operator who intends to operate a facility
subject to the permit requirements must apply for a permit with
the Executive Secretary.  Two copies of the application, signed
by the owner or operator and received by the Executive
Secretary are required before permit review can begin.

(3)  Applications for a permit must be completed in the
format prescribed by the Executive Secretary.

(4)  An application for a permit, all reports required by a
permit, and other information requested by the Executive
Secretary shall be signed as follows:

(a)  for a corporation: by a principal executive officer of at
least the level of vice-president;

(b)  for a partnership or sole proprietorship: by a general
partner or the proprietor;

(c)  for a municipality, State, Federal, or other public
agency: by either a principal executive officer or ranking elected
official; or

(d)  by a duly authorized representative of the person
above, as appropriate.

(i)  A person is a duly authorized representative only if the
authorization is made in writing, to the Executive Secretary, by
a person described in Subsections R315-310-2(4)(a), (b), or (c),
as appropriate.

(ii) The authorization may specify either a named
individual or a position having responsibility for the overall
operation of the regulated facility or activity, such as the
position of facility manager, director, superintendent, or other
position of equivalent responsibility.

(iii)  If an authorization is no longer accurate and needs to
be changed because a different individual or position has
responsibility for the overall operation of the facility, a new
authorization that meets the requirements of Subsections R315-
310-2(4)(d)(i) and (ii) shall be submitted to the Executive
Secretary prior to or together with any report, information, or
application to be signed by the authorized representative.

(5)  Filing Fee and Permit Review Fee.
(a)  A filing fee, as required by the Annual Appropriations

Act, shall accompany the filing of an application for a permit.
The review of the application will not begin until the filing fee
is received.

(b)  A review fee, as established by the Annual
Appropriations Act, shall be charged at an hourly rate for the
review of an application.  The review fee shall be billed
quarterly and shall be due and payable quarterly.

(6)  All contents and materials submitted as a permit
application shall become part of the approved permit and shall
be part of the operating record of the solid waste disposal
facility.

(7)  The owner or operator of a facility shall apply for
renewal of the facility’s permit every five years.

R315-310-3.  General Contents of a Permit Application for
a New Facility or a Facility Seeking Expansion.

(1)  Each permit application shall contain the following:
(a)  the name and address of the applicant, property owner,

and responsible party for the site operation;
(b)  a general description of the facility accompanied by

facility plans and drawings and, except for Class II, IIIb, and
IVb Landfills and waste tire storage facilities, unless required by
the Executive Secretary, the facility plans and drawings shall be
signed and sealed by a professional engineer registered in the
State of Utah;

(c)  a legal description and proof of ownership, lease
agreement, or other mechanism approved by the Executive
Secretary of the proposed site, latitude and longitude map
coordinates of the facility’s front gate, and maps of the proposed
facility site including land use and zoning of the surrounding
area;

(d)  the types of waste to be handled at the facility and area
served by the facility;

(e)  the plan of operation required by Subsection R315-
302-2(2);

(f)  the form used to record weights or volumes of wastes
received required by Subsection R315-302-2(3)(a)(i);

(g)  an inspection schedule and inspection log required by
Subsection R315-302-2(5)(a);

(h)  the closure and post-closure plans required by Section
R315-302-3;

(i)  documentation to show that any waste water treatment
facility, such as a run-off or a leachate treatment system, is
being reviewed or has been reviewed by the Division of Water
Quality; and
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(j)  a financial assurance plan that meets the requirements
of Rule R315-309.

(2)  Special Requirements for a Commercial Solid Waste
Disposal Facility.

(a)  The Executive Secretary will require and review the
information set forth in Subsections 19-6-108(9) and 19-6-
108(10) as part of the permitting process.

(b)  Subsection 19-6-108(3)(c) requires that after receiving
a permit from the Executive Secretary, commercial solid waste
disposal facilities must be approved by the local government,
the governor, and the Legislature.

(c)  Commercial solid waste disposal facilities solely under
contract with a local government within the state to dispose of
nonhazardous solid waste generated within the boundaries of the
local government are not subject to Subsections R315-310-
3(2)(a) and (b).

R315-310-4.  Contents of a Permit Application for a New or
Expanded Class I, II, III, IV, and V Landfill Facility as
Specified.

(1)  Each application for a new or expanded landfill shall
contain the information required by Section R315-310-3.

(2)  Each application shall also contain:
(a)  the following maps shall be included in a permit

application for a Class I, II, III, IV, and V Landfill:
(i)  topographic map of the landfill unit drawn to a scale of

200 feet to the inch containing five foot contour intervals where
the relief exceeds 20 feet and two foot contour intervals where
the relief is less than 20 feet, showing the boundaries of the
landfill unit, ground water monitoring wells, landfill gas
monitoring points, and borrow and fill areas; and

(ii)  the most recent full size U.S. Geological Survey
topographic map, 7-1/2 minute series, if printed, or other recent
topographic survey of equivalent detail of the area, showing the
waste facility boundary, the property boundary, surface drainage
channels, existing utilities, and structures within one-fourth mile
of the facility site, and the direction of the prevailing winds.

(b)  a permit application for a Class I, II, IIIa, IVa, and V
Landfill shall contain a geohydrological assessment of the
facility that addresses:

(i)  local and regional geology and hydrology, including
faults, unstable slopes and subsidence areas on site;

(ii)  evaluation of bedrock and soil types and properties,
including permeability rates;

(iii)  depths to ground water or aquifers;
(iv)  direction and flow rate of ground water;
(v)  quantity, location, and construction of any private and

public wells on the site and within 2,000 feet of the facility
boundary;

(vi)  tabulation of all water rights for ground water and
surface water on the site and within 2,000 feet of the facility
boundary;

(vii)  identification and description of all surface waters on
the site and within one mile of the facility boundary;

(viii)  background ground and surface water quality
assessment and identification of impacts of the existing facility
upon ground and surface waters from landfill leachate
discharges;

(ix)  calculation of a site water balance; and

(x)  conceptual design of a ground water and surface water
monitoring system, including proposed installation methods for
these devices and where applicable, a vadose zone monitoring
plan;

(c)  a permit application for a Class I, II, IIIa, IVa, and V
Landfill shall contain an engineering report, plans,
specifications, and calculations that address:

(i)  how the facility will meet the location standards
pursuant to Section R315-302-1 including documentation of any
demonstration made with respect to any location standard;

(ii)  the basis for calculating the facility’s life;
(iii)  cell design to include liner design, cover design, fill

methods, elevation of final cover and bottom liner, and
equipment requirements and availability;

(iv)  identification of borrow sources for daily and final
cover, and for soil liners;

(v)  interim and final leachate collection, treatment, and
disposal;

(vi)  ground water monitoring that meet the requirements
of Rule R315-308;

(vii)  landfill gas monitoring and control that meet the
requirements of Subsection R315-303-3(5);

(viii)  design and location of run-on and run-off control
systems;

(ix)  closure and post-closure design, construction,
maintenance, and land use; and

(x)  quality control and quality assurance for the
construction of any engineered structure or feature, excluding
buildings at landfills, at the solid waste disposal facility and for
any applicable activity such as ground water monitoring.

(d)  a permit application for a Class I, II, III, IV, and V
Landfill shall contain a closure plan to address:

(i)  closure schedule;
(ii)  capacity of site in volume and tonnage;
(iii)  final inspection by regulatory agencies; and
(iv)  identification of closure costs including cost

calculations and the funding mechanism.
(e)  a permit application for a Class I, II, III, IV, and V

Landfill shall contain a post-closure plan to address, as
appropriate for the specific landfill:

(i)  site monitoring of:
(A)  landfill gas on a quarterly basis until the conditions of

either Subsection R315-302-3(7)(b) or Subsection R315-302-
3(7)(c) are met;

(B)  ground water on a semiannual basis, or other schedule
as determined by the Executive Secretary, until the conditions
of either Subsection R315-302-3(7)(b) or Subsection R315-302-
3(7)(c) are met; and

(C)  surface water, if required, on the schedule specified by
the Executive Secretary and until the Executive Secretary
determines that the monitoring of surface water may be
discontinued;

(ii)  inspections of the landfill by the owner or operator:
(A)  for landfills that are required to monitor landfill gas,

on a quarterly basis; and
(B)  for landfills that are not required to monitor landfill

gas, on a semiannual basis;
(iii)  maintenance activities to maintain cover and run-on

and run-off systems;
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(iv)  identification of post-closure costs including cost
calculations and the funding mechanism;

(v)  changes to record of title; and
(vi)  list the name, address, and telephone number of the

person or office to contact about the facility during the post-
closure period.

R315-310-5.  Contents of a Permit Application for a New or
Expanded Class IV Landfill.

(1)  Each application for a Class IV Landfill permit shall
contain the information required in Section R315-310-3.

(2)  Each application shall also contain an engineering
report, plans, specifications, and calculations that address:

(a)  the information and maps required by Subsections
R315-310-4(2)(a)(i) and (ii);

(b)  the design and location of the run-on and run-off
control systems;

(c)  the information required by Subsections R315-310-
4(2)(d) and (e);

(d)  the area to be served by the facility; and
(e)  how the facility will meet the requirements of Rule

R315-305.
(3)  Each application for a Class IVa Landfill permit shall

also contain the applicable information required in Subsections
R315-310-4(2)(b)and (c).

R315-310-6.  Contents of a Permit Application for a New or
Expanding Landtreatment Disposal Facility.

(1)  Each application for a landtreatment disposal facility
permit shall contain the information required in Section R315-
310-3.

(2)  Each application for a permit shall also contain:
(a)  a geohydrological assessment of the facility site that

addresses all of the factors of Subsection R315-310-4(2)(b);
(b)  engineering report, plans, specifications, and

calculations that address:
(i)  how the proposed facility will meet the location

standards pursuant to Section R315-302-1;
(ii)  how the proposed facility will meet the standards of

Rule R315-307;
(iii)  the basis for calculating the facility’s life;
(iv)  waste analyses and methods to periodically sample and

analyze solid waste;
(v)  design of interim waste storage facilities;
(vi)  design of run-on and run-off control systems;
(vii)  a contour map of the active area showing contours to

the nearest foot;
(viii)  a ground water and surface water monitoring

program; and
(ix)  access barriers such as fences, gate, and warning signs.
(c)  a plan of operation that in addition to the requirements

of Section R315-302-2 addresses:
(i)  operation and maintenance of run-on and run-off

control systems;
(ii)  methods of taking ground water samples and for

maintaining ground water monitoring systems; and
(iii)  methods of applying wastes to meet the requirements

of Section R315-307-3.
(d)  closure plan to address:

(i)  closure schedule;
(ii)  capacity of site in volume and tonnage; and
(iii)  final inspection by regulatory agencies.
(e)  post-closure plan to address:
(i)  estimated time period for post-closure activities;
(ii)  site monitoring of ground water;
(iii)  changes in record of title;
(iv)  maintenance activities to maintain cover and run-off

system;
(v)  plans for food-chain crops, if any, being grown on the

active areas, after closure; and
(vi)  identification of final closure costs including cost

calculations and the funding mechanism.

R315-310-7.  Contents of a Permit Application for a New or
Expanding Energy Recovery or Incinerator Facility.

(1)  Each application for a new or expanding energy
recovery or incinerator facility permit shall contain the
information required in Section R315-310-3.

(2)  Each application for a permit shall also contain:
(a)  engineering report, plans, specifications, and

calculations that address:
(i)  the design of the storage and handling facilities on-site

for incoming waste as well as fly ash, bottom ash, and any other
wastes produced by air or water pollution controls; and

(ii)  the design of the incinerator or thermal treater,
including charging or feeding systems, combustion air systems,
combustion or reaction chambers, including heat recovery
systems, ash handling systems, and air pollution and water
pollution control systems.  Instrumentation and monitoring
systems design shall also be included.

(b)  an operational plan that, in addition to the
requirements of Section R315-302-2, addresses:

(i)  cleaning of storage areas as required by Subsection
R315-306-2(5);

(ii)  alternative storage plans for breakdowns as required in
Subsection R315-306-2(3);

(iii)  inspections to insure compliance with state and local
air pollution laws and to comply with Subsection R315-302-
2(5)(a).  The inspection log or summary must be submitted with
the application;

(iv)  how and where the fly ash, bottom ash, and other solid
waste will be disposed; and

(v)  a program for excluding the receipt of hazardous waste
equivalent to requirements specified in Subsection R315-303-
4(7).

(c)  documentation to show that air pollution and water
pollution control systems are being reviewed or have been
reviewed by the Division of Air Quality and the Division of
Water Quality.

(d)  a closure plan to address:
(i)  closure schedule;
(ii)  closure costs and a financial assurance mechanism to

cover the closure costs;
(iii)  methods of closure and methods of removing wastes,

equipment, and location of final disposal; and
(iv)  final inspection by regulator agencies.

R315-310-8.  Contents of a Permit Application for a New or
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Expanding Waste Tire Storage Facility.
Each application for a waste tire storage facility permit

shall contain the information required in Subsections R315-310-
3(1)(a), (b), and (c), and Subsection R315-314-3(3).

R315-310-9.  Contents of a Permit Application for an
Existing Facility or a Permit Renewal.

The owner or operator of each existing facility shall apply
for a permit or renewal of their permit by submitting the
applicable information and application specified in Sections
R315-310-3, -4, -5, -6, -7, or -8, as appropriate.  Previous
information submitted to the Executive Secretary may be
referred to in the application.  Changes in operating methods or
other changes must be noted in the application in order to be
authorized by permit.

R315-310-10.  Permit Transfer.
(1)  A permit may not be transferred without approval from

the Executive Secretary, nor shall a permit be transferred from
one property to another.

(2)  Application for transfer of a permit shall be made at
least 60 days prior to the change of permittee.

(3)  The new permittee shall:
(a)  assume permit requirements and all financial

responsibility;
(b)  provide adequate documentation that the operator has

or shall have ownership or control of the facility for which the
transfer of permit has been requested;

(c)  demonstrate adequate knowledge and ability to operate
the facility in accordance with the permit conditions; and

(d)  demonstrate adequate financial assurance as required
in the permit for the operation of the facility.

(4)  An application for permit transfer may be denied if the
Executive Secretary finds that the applicant has:

(a)  knowingly misrepresented a material fact in the
application;

(b)  refused or failed to disclose any information requested
by the Executive Secretary;

(c)  exhibited a history of willful disregard of any state or
federal environmental law; or

(d)  had any permit revoked or permanently suspended for
cause under any state or federal environmental law.

KEY:  solid waste management, waste disposal
July 1, 2001 19-6-105
Notice of Continuation April 20, 1998 19-6-108

19-6-109
40 CFR 258
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-312.  Recycling and Composting Facility Standards.
R315-312-1.  Applicability.

(1)  The standards of Rule R315-312 apply to any facility
engaged in recycling or utilization of solid waste on the land
including:

(a)  composting;
(b)  utilization of organic sludge, other than domestic

sewage sludge and septage, and untreated woodwaste on land
for beneficial use; and

(c)  accumulation of wastes in piles for recycling or
utilization.

(2)  These standards do not apply to:
(a)  animal feeding operations, including dairies, that

compost exclusively manure and vegetative material and meet
the composting standards of a Comprehensive Nutrient
Management Plan;

(b)  other composting operations in which waste from on-
site is composted and the finished compost is used on-site; or

(c)  hazardous waste.
(3)  These standards do not apply to any facility that

recycles or utilizes solid wastes solely in containers, tanks,
vessels, or in any enclosed building, including buy-back
recycling centers.

(4)  The composting of domestic sewage sludge, on the site
of its generation, is exempt from the requirements of Rule R315-
312 but is regulated under the applicable requirements of Rule
R317-8 and 40 CFR 503 by the Utah Division of Water Quality.

(5)  Effective dates.  An existing facility recycling or
composting solid waste shall be placed upon a compliance
schedule to assure compliance with the requirements of Rule
R315-312 on or before a date established by the Executive
Secretary.

R315-312-2.  Recycling and Composting Requirements.
(1)  Any recycling or composting facility shall meet the

requirements of Section R315-302-2, and shall submit a general
plan of operation and such other information as requested by the
Executive Secretary prior to the commencement of any recycling
operation.

(2)  Each applicable recycling or composting facility shall
submit a certification that the facility has, during the past year,
operated according to the submitted plan of operation to the
Executive Secretary by March 1 of each year.

(3)  Any facility storing materials in outdoor piles for the
purpose of recycling shall be considered to be disposing of solid
waste if:

(a)  at least 50% of the material on hand at the beginning of
a year at the facility has not been shown to have been recycled
by the end of that year and any material has been on-site more
than two years unless a longer period is approved by the
Executive Secretary; or

(b)  ground water or surface water, air, or land
contamination has occurred or is likely to occur under current
conditions of storage.

(c)  Upon a determination by the Executive Secretary or his
authorized representative that the limits of Subsection R315-
312-2(3)(a) or (b) have been exceeded, the Executive Secretary
may require a permit application and issuance of a permit as a

solid waste disposal facility.
(4)  Any recycling or composting facility may be required

to provide financial assurance for clean-up and closure of the
site as determined by the Executive Secretary.

(5)  Tires stored in piles for the purpose of recycling at a
tire recycling facility shall be subject to the requirements of
Section R315-314-3.

R315-312-3.  Composting Requirements.
(1)  No new composting facility shall be located in the

following areas:
(a)  wetlands, watercourses, or floodplains; or
(b)  within 500 feet of any permanent residence, school,

hospital, institution, office building, restaurant, or church.
(2)  Each owner or operator of a composting facility, in

addition to the operational plan required in Subsection R315-
312-2(1), shall develop, keep on file, and abide by a plan that
addresses:

(a)  detailed plans and specifications for the entire
composting facility including manufacturer’s performance data
for equipment;

(b)  methods of measuring, grinding or shredding, mixing,
and proportioning input materials;

(c)  a description and location of temperature and other
types of monitoring equipment and the frequency of monitoring;

(d)  a description of any additive material, including its
origin, quantity, quality, and frequency of use;

(e)  special precautions or procedures for operation during
wind, heavy rain, snow, and freezing conditions;

(f)  estimated composting time duration, which is the time
period from initiation of the composting process to completion;

(g)  for windrow systems, the windrow construction,
including width, length, and height;

(h)  the method of aeration, including turning frequency or
mechanical aeration equipment and aeration capacity; and

(i)  a description of the ultimate use for the finished
compost, the method for removal from the site, and a plan for
the disposal of the finished compost that can not be used in the
expected manner due to poor quality or change in market
conditions.

(3)  Composting Facility Operation Requirements.
(a)  Operational records must be maintained during the life

of the facility and during the post-closure care period, which
include, at a minimum, temperature data and quantity and types
of material processed.

(b)  All waste materials collected for the purpose of
processing must be processed within two years or as provided
in the plan of operation.

(c)  All materials not destined for processing must be
properly disposed.

(d)  Turning frequency of the compost must be sufficient
to maintain aerobic conditions and to produce a compost
product in the desired time frame.

(e)  During the composting process, the compost must
maintain a temperature between 140 and 160 degrees Fahrenheit
(60 and 71 degrees Celsius) for a period of not less than seven
days.

(f)  Hazardous waste or waste containing PCBs shall not be
accepted for composting.  Any facility utilizing municipal



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 174

sewage treatment sludge, water treatment sludge, or septage
shall require the generator to characterize the sludge and certify
that any sludge used is nonhazardous.

(g)  If the composting operation will be utilizing sludge or
septage or is likely to produce leachate:

(i)  compost piles or windrows shall be placed upon a
surface such as sealed concrete, asphalt, clay, or an artificial
liner underlying the pile or windrow, to prevent subsurface soil
and potential ground water contamination and to allow
collection of run-off and leachate.  The liner shall be designed
of sufficient thickness and strength to withstand stresses
imposed by compost handling vehicles and the compost itself;

(ii)  run-off systems shall be designed, installed and
maintained to control and collect the run-off from a 25-year
storm event;

(iii)  the collected leachate shall be treated in a manner
approved by the Executive Secretary; and

(iv)  run-on prevention systems shall be designed,
constructed, and maintained to divert the maximum flow from
a 25-year storm event.

(h)  The finished compost must contain no sharp inorganic
objects and must be sufficiently stable that it can be stored or
applied to land without creating a nuisance, environmental
threat, or a hazard to health.

(4)  Composting Facility Closure and Post-closure
Requirements.

(a)  Within 30 days of closure, a composting facility shall:
(i)  remove all piles, windrows, and any other compost

material on the composting facility’s property;
(ii)  remove or revegetate compacted compost material that

may be left on the land;
(iii)  drain ponds or leachate collection system if any, back-

fill, and assure removed contents are properly disposed;
(iv)  cover if necessary; and
(v)  record with the county recorder as part of the record of

title, a plat and statement of fact that the property has been used
as a composting facility.

(b)  The post-closure care and monitoring shall be for five
years and shall consist of:

(i)  the maintenance of any monitoring equipment and
sampling and testing schedules as required by the Executive
Secretary; and

(ii)  inspection and maintenance of any cover material.

R315-312-4.  Requirements for Use on Land of Sewage
Sludge, Woodwaste, and Other Organic Sludge.

(1)  Any facility using domestic sewage sludge or septage
on land is exempt from the requirements of Section R315-312-4
but is regulated under the applicable requirements of Rule
R317-8 and 40 CFR 503 by the Utah Division of Water Quality.

(2)  Any facility using organic sludge, other than domestic
sewage sludge or septage, or untreated woodwaste on land shall
comply with the recycling standards of Section R315-312-2.

(3)  Only agricultural or silvicultural sites where organic
sludge or untreated woodwaste is demonstrated to have soil
conditioning or fertilizer value shall be acceptable for use under
this subsection, provided that the sludge or woodwaste is
applied as a soil conditioner or fertilizer in accordance with
accepted agricultural and silvicultural practice.

(4)  A facility using organic sludge or untreated woodwaste
on the land in a manner not consistent with the requirements of
Section R315-312-4 must meet the standards of Rule R315-307.

KEY:  solid waste management, waste disposal
July 1, 2001 19-6-105
Notice of Continuation April 20, 1998 19-6-108
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-314.  Facility Standards for Piles Used for Storage and
Treatment.
R315-314-1.  Applicability.

(1)  The requirements of Rule R315-314 apply to the
following:

(a)  a pile of solid waste containing garbage that has been
in place for more than seven days;

(b)  a pile of solid waste which does not contain garbage
that has been in place for more than 90 days;

(c)  a pile of material derived from waste tires where more
than 1,000 passenger tire equivalents are stored at one site; and

(d)  a pile of whole waste tires where more than 1,000 tires
are stored at one site.

(2)  The requirements of Rule R315-314 do not apply to
the following:

(a)  solid waste stored or treated in piles prior to recycling
including compost piles and wood waste;

(b)  solid waste stored in fully enclosed buildings, provided
that no liquids or sludge containing free liquids are added to the
waste;

(c)  a pile of inert waste, as defined by Subsection R315-
301-2(36); and

(d)  a pile of whole waste tires located at a permitted waste
disposal facility that is stored for not longer than one year.

(3)  A site where crumb rubber, an ultimate product derived
from waste tires, or waste tires that have been reduced to
materials for beneficial use are stored for not longer than one
year may receive a waiver of the requirements of Rule R315-314
from the Executive Secretary on a site specific basis.

(a)  No waiver of the requirements of Rule R315-314 will
be granted by the Executive Secretary without application from
the owner or operator of the storage site.

(b)  In granting a waiver of the requirements of Rule R315-
314, the Executive Secretary may place conditions on the owner
or operator of the storage site as to the sizes of piles, distance
between piles, or other operational practices that will minimize
fire danger or a risk to human health or the environment.

(c)  The Executive Secretary may revoke a waiver of the
Requirements of Rule R315-314 if the Executive Secretary finds
that:

(i)  any condition of the waiver is not met; or
(ii)  the operation of the storage site presents a fire danger

or a threat to human health or the environment.

R315-314-2.  General Requirements.
(1)  Each owner and operator shall:
(a)  comply with the applicable requirements of Section

R315-302-2; and
(b)  remove all solid waste from the pile at closure to

another permitted facility.
(2)  Requirements for Solid Waste Likely to Produce

Leachate.
(a)  Waste piles shall be placed upon a surface such as

sealed concrete, asphalt, clay, or an artificial liner underlying the
pile to prevent subsurface soil and potential ground water
contamination and to allow collection of run-off and leachate.
The liner shall be designed of sufficient thickness and strength
to withstand stresses imposed by pile handling vehicles and the

pile itself.
(b)  A run-off collection and treatment system shall be

designed, installed and maintained to collect and treat a 25-year
storm event.

(c)  Waste piles having a capacity of greater than 10,000
cubic yards shall have either:

(i)  a ground water monitoring system that complies with
Rule R315-308; or

(ii)  a leachate detection, collection and treatment system.
(iii)  For purposes of this subsection, capacity refers to the

total capacity of all leachate-generating piles at one facility, e.g.,
two, 5,000 cubic yard piles will subject the facility to the
requirements of this subsection.

(d)  A run-on prevention system shall be designed and
maintained to divert the maximum flow from a 25-year storm
event.

(e)  The Executive Secretary may require that the entire
base or liner shall be inspected for wear and integrity and
repaired or replaced by removing stored wastes or otherwise
providing inspection access to the base or liner; the request shall
be in writing and cite the reasons including valid ground water
monitoring or leachate detection data leading to request such an
inspection, repair or replacement.

(3)  The length of time that solid waste may be stored in
piles shall not exceed 1 year unless the Executive Secretary
determines that the solid waste may be stored in piles for a
longer time period without becoming a threat to human health
or the environment.

(4)  The Executive Secretary or an authorized
representative may enter and inspect a site where waste is stored
in piles as specified in Subsection R315-302-2(5)(b).

R315-314-3.  Requirements for a Waste Tire Storage
Facility.

(1)  The definitions of Section R315-320-2 are applicable
to the requirements for a waste tire storage facility.

(2)  No waste tire storage facility may be established,
maintained, or expanded until the owner or operator of the
waste tire storage facility has obtained a permit from the
Executive Secretary.  The owner or operator of the waste tire
storage facility shall operate the facility in accordance with the
conditions of the permit and otherwise follow the permit.

(3)  The owner or operator of a waste tire storage facility
shall:

(a)  submit the following for approval by the Executive
Secretary:

(i)  the information required in Subsections R315-310-
3(1)(a), (b), and (c);

(ii)  a plan of operation as required by Subsection R315-
302-2(2);

(iii)  a plot plan of the storage site showing:
(A)  the arrangement and size of the tire piles on the site;
(B)  the width of the fire lanes and the type and location of

the fire control equipment; and
(C)  the location of any on-site buildings and the type of

fencing to surround the site;
(iv)  a financial assurance plan including the date that the

financial assurance mechanism becomes effective; and
(v)  a vector control plan;
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(b)  accumulate tires only in designated areas;
(c)  control access to the storage site by fencing;
(d)  limit individual tire piles to a maximum of 5,000

square feet of continuous area in size at the base of the pile;
(e)  limit the individual tire piles to 50,000 cubic feet in

volume or 10 feet in height;
(f)  insure that piles be at least 10 feet from any property

line or any building and not exceed 6 feet in height when within
20 feet of any property line or building;

(g)  provide for a 40 foot fire lane between tire piles that
contains no flammable or combustible material or vegetation;

(h)  effect a vector control program, if necessary, to
minimize mosquito breeding and the harborage of other vectors
such as rats or other animals;

(i)  provide on-site fire control equipment that is
maintained in good working order;

(j)  display an emergency procedures plan and inspection
approval by the local fire department and require all employees
to be familiar with the plan;

(k)  establish financial assurance for clean-up and closure
of the site:

(i)  in the amount of $150 per ton of tires stored at the site;
and

(ii) in the form of a trust fund, letter of credit, or other
mechanism as approved by the Executive Secretary;

(l)  maintain a record of the number of:
(i)  tires received at the site;
(ii) tires shipped from the site
(iii)  piles of tires at the site; and
(iv)  tires in each pile; and
(m)  meet the applicable reporting requirements of

Subsection R315-302-2(4).
(4) Whole Tires Stored in a Tire Fence.
(a)  Whole Tires stored in a tire fence are exempt from

Subsections R315-314-3(3)(e), (f), and (g) but must:
(i)  obtain a permit from the Executive Secretary as

required by Subsection R315-314-3(2);
(ii)  receive approval for establishing, maintaining, or

expanding the tire fence from the local government and the local
fire department and submit documentation of these approvals to
the Executive Secretary; and

(iii)  maintain the fence no more than one tire wide and
eight feet high.

(b)  An owner of a tire fence may receive a waiver from the
requirements of Subsection R315-314-3(4)(a)(i) if the Executive
Secretary receives written notice from the owner of the tire fence
on or before November 15, 1999 that documents and certifies
that:

(i)  the tire fence was in existence prior to October 15,
1999; and

(ii)  no tires have been added to the fence after October 14,
1999.

(5)  Each tire recycler, as defined by Subsection 19-6-
803(19), that stores tires in piles prior to recycling shall comply
with the following requirements:

(a)  if the tire recycler documents that the waste tires are
stored for five or fewer days, the tire recycler shall:

(i)  meet the requirements of Subsections R315-314-3(3)(b)
through (g); or

(ii)  obtain a waiver from the requirements of Subsections
R315-314-3(3)(b) through (g) from the local fire department; or

(b)  if the tire recycler does not document that the waste
tires are stored for five or fewer days, the tire recycler shall be
considered a waste tire storage facility and shall:

(i)  meet the requirements of Subsections R315-314-3(2)
and (3); and

(ii)  the amount of financial assurance required by
Subsection R315-314-3(3)(l) shall be $150 per ton of tires held
as the average inventory during the preceding year of operation.

KEY:  solid waste management, waste disposal
July 1, 2001 19-6-104
Notice of Continuation April 28, 1998 19-6-105

19-6-108
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-320.  Waste Tire Transporter and Recycler
Requirements.
R315-320-1.  Authority, Purpose, and Inspection.

(1) The waste tire transporter and recycler requirements are
promulgated under the authority of the Waste Tire Recycling
Act, Title 19, Chapter 6, and the Solid and Hazardous Waste Act
Title 19, Chapter 6, to protect human health; to prevent land, air
and water pollution; to conserve the state’s natural, economic,
and energy resources; and to promote recycling of waste tires.

(2)  Except for Subsections R315-320-4(7) and R315-320-
5(7), which apply to the application fees for the registration of
a waste tire transporter and a waste tire recycler throughout the
state, Rule R315-320 does not supersede any ordinance or
regulation adopted by the governing body of a political
subdivision or local health department if the ordinance or
regulation is at least as stringent as Rule R315-320, nor does
Rule R315-320 relieve a tire transporter or recycler from the
requirement to meet all applicable local ordinances or
regulations.

(3)  The Executive Secretary or an authorized
representative may enter and inspect the site of a waste tire
transporter or a waste tire recycler as specified in Subsection
R315-302-2(5)(b).

R315-320-2.  Definitions.
Terms used in Rule R315-320 are defined in Sections

R315-301-2 and 19-6-803.  In addition, for the purpose of Rule
R315-320, the following definitions apply:

(1)  "Crumb rubber" means waste tires that have been
ground, shredded or otherwise reduced in size such that the
particles are less than or equal to 3/8 inch in diameter and are
98% wire free by weight.

(2)  "Demonstrated market" exists when an "arms length
transaction" has been completed and documented which meets
the following conditions:

(a)  the transaction must be between a willing seller and a
willing buyer who have no other business relationship or
responsibility to each other; and

(b)  the transaction is for reasonable quantity of material
derived from waste tires at a price dictated by current economic
conditions.

(c)  The potential for sale or the possibility of sale does not
constitute the demonstration of a market.

(3)  "Shredded Tires" means waste tires that have been
reduced in size so that the greatest dimension of a minimum of
60 percent, by weight, of the pieces is no more than six inches
and the greatest dimension of any piece is no more than 12
inches.

(4)  "Vehicle identification number" means the identifying
number assigned by the manufacture or by the Utah Motor
Vehicle Division of the Utah Tax Commission for the purpose
of identifying the vehicle.

(5)  "Waste tire generator" means a person, an individual,
or an entity that may cause waste tires to enter the waste stream.
A waste tire generator may include:

(a)  a tire dealer, a car dealer, a trucking company, an
owner or operator of an auto salvage yard, or other person,
individual, or entity that removes or replaces tires on a vehicle

other than their personal vehicle; or
(b)  a tire dealer, a car dealer, a trucking company, an

owner or operator of an auto salvage yard, a waste tire
transporter, a waste tire recycler, a waste tire processor, a waste
tire storage facility, or a disposal facility that receives waste tires
from a person, an individual, or an entity.

(6)  "Waste tire recycling" or "recycling" means:
(a)  the burning of waste tires or material derived from

waste tires as a fuel for energy recovery; or
(b)  the manufacture or creation of an ultimate product that

has a demonstrated market where material derived from waste
tires is used as a raw material in the manufacture or creation of
the ultimate product.

(c)  Waste tire recycling does not include ultimate products
that:

(i)  are used in a beneficial use; or
(ii)  do not have a demonstrated market.

R315-320-3.  Landfilling of Waste Tires and Material
Derived from Waste Tires.

(1)  Landfilling of Whole Tires.  Except for tires from
devices moved exclusively by human power and tires with a rim
diameter greater than 24.5 inches, an individual, including a
waste tire transporter, may not dispose of more than four whole
tires at one time in a landfill.

(2)  Landfilling of Material Derived from Waste Tires.
(a)  An individual, including a waste tire transporter, may

dispose of material derived from waste tires in a landfill which
has a permit issued by the Executive Secretary.

(b)  Except for the beneficial use of material derived from
waste tires at a landfill, material derived from waste tires shall
be disposed in a separate landfill cell that is designed and
constructed, as approved by the Executive Secretary, to keep the
material in a clean and accessible condition so that it can
reasonably be retrieved from the cell for future recycling.

(3)  Reimbursement for Landfilling Shredded Tires.
(a)  The owner or operator of a permitted landfill may

apply for reimbursement for landfilling shredded tires as
specified in Subsection R315-320-6(1).

(b)  To receive the reimbursement, the owner or operator
of the landfill must meet the following conditions:

(i)  the waste tires shall be shredded;
(ii)  the shredded tires shall be stored in a segregated cell

or other landfill facility that ensures the shredded tires are in a
clean and accessible condition so that they can be reasonably
retrieved and recycled at a future time; and

(iii)  the design and operation of the landfill cell or other
landfill facility has been reviewed and approved by the
Executive Secretary prior to the acceptance of shredded tires.

(4)  Violation of Subsection R315-320-3(1), (2), or (3) is
subject to enforcement proceedings and a civil penalty as
specified in Subsection 19-6-804(4).

R315-320-4.  Waste Tire Transporter Requirements.
(1)  Each waste tire transporter who transports waste tires

within the state of Utah must apply for, receive and maintain a
current waste tire transporter registration certificate from the
Executive Secretary.

(2)  Each applicant for registration as a waste tire



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 178

transporter shall complete a waste tire transporter application
form provided by the Executive Secretary and provide the
following information:

(a)  business name;
(b)  address to include:
(i)  mailing address; and
(ii)  site address if different from mailing address;
(c)  telephone number;
(d)  list of vehicles used including the following:
(i)  description of vehicle;
(ii)  license number of vehicle;
(iii)  vehicle identification number; and
(iv)  name of registered owner;
(e)  name of business owner;
(f)  name of business operator;
(g)  list of sites to which waste tires are to be transported;
(h)  liability insurance information as follows:
(i)  name of company issuing policy;
(ii)  amount of liability insurance coverage; and
(iii)  term of policy.
(3)  A waste tire transporter shall demonstrate financial

responsibility for bodily injury and property damage, including
bodily injury and property damage to third parties caused by
sudden or nonsudden accidental occurrences arising form
transporting waste tires.  The waste tire transporter shall have
and maintain liability coverage for sudden or nonsudden
accidental occurrences in the amount of $300,000.

(4)  A waste tire transporter shall notify the Executive
Secretary of:

(a)  any change in liability insurance coverage within 5
working days of the change; and

(b)  any other change in the information provided in
Subsection R315-320-4(2) within 20 days of the change.

(5)  A registration certificate will be issued to an applicant
following the:

(a)  completion of the application required by Subsection
R315-320-4(2);

(b)  presentation of proof of liability coverage as required
by Subsection R315-320-4(3); and

(c)  payment of the fee as required by the Annual
Appropriations Act.

(6)  A waste tire transporter registration certificate is not
transferable and shall be issued for the term of one year.

(7)  If a waste tire transporter is required to be registered by
a local government or a local health department:

(a)  the waste tire transporter shall pay an annual
registration fee to the local government or the local health
department not to exceed to the following schedule:

(i)  for one through five trucks, $50; and
(ii)  $10 for each additional truck;
(b)  the Executive Secretary shall issue a non-transferable

registration certificate upon the applicant meeting the
requirements of Subsections R315-320-4(2) and (3) and shall
not require the payment of the fee specified in Subsection R315-
320-4(5)(c); and

(c)  the registration certificate shall be valid for one year.
(8)  Waste tire transporters storing tires in piles must meet

the requirements of Rule R315-314.
(9)  Reporting Requirements.

(a)  Each waste tire transporter shall submit a quarterly
activity report to the Executive Secretary.  The activity report
shall be submitted on or before the 30th of the month following
the end of each quarter.

(b)  The activity report shall contain the following
information:

(i)  the number of waste tires collected at each waste tire
generator, including the name, address, and telephone number
of the waste tire generator;

(ii)  the number of tires shall be listed by the type of tire
based on the following:

(A)  passenger/light truck tires or tires with a rim diameter
of 19.5 inches or less;

(B)  truck tires or tires ranging in size from 7.50x20 to
12R24.5; and

(C)  other tires such as farm tractor, earth mover,
motorcycle, golf cart, ATV, etc.

(iii)  the number or tons of waste tires shipped to each
waste tire recycler or processor for a waste tire recycler,
including the name, address, and telephone number of each
recycler or processor;

(iv)  the number of tires shipped as used tires to be resold;
(v)  the number of waste tires placed in a permitted waste

tire storage facility; and
(vi)  the number of tires disposed in a permitted landfill, or

put to other legal use.
(c)  The activity report may be submitted in electronic

format.
(10)  Revocation of Registration.
(a)  The registration of a waste tire transporter may be

revoked upon the Executive Secretary finding that:
(i)  the activities of the waste tire transporter that are

regulated under Section R315-320-4 have been or are being
conducted in a way that endangers human health or the
environment;

(ii)  the waste tire transporter has made a material
misstatement of fact in applying for or obtaining a registration
as a waste tire transporter or in the quarterly activity report
required by Subsection R315-320-4(9);

(iii)  the waste tire transporter has provided a recycler with
a material misstatement of fact which the recycler subsequently
used as documentation in a request for partial reimbursement
under Section 19-6-813;

(iv)  the waste tire transporter has violated any provision of
the Waste Tire Recycling Act, Title 19 Chapter 6, or any order,
approval, or rule issued or adopter under the Act;

(v)  the waste tire transporter failed to meet or no longer
meets the requirements of Section R315-320-4;

(vi)  the waste tire transporter has been convicted under
Subsection 19-6-822; or

(vii)  the waste tire transporter has had the registration from
a local government or a local health department revoked.

(b)  Registration will not be revoked for submittal of
incomplete information required for registration or a
reimbursement request if the error was not a material
misstatement.

(c)  For purposes of Subsection R315-320-4(10)(a), the
statements, actions, or failure to act of a waste tire transporter
shall include the statements, actions, or failure to act of any
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officer, director, agent or employee of the waste tire transporter.
(d)  The administrative procedures set forth in Rule R315-

12 shall govern revocation of registration.

R315-320-5.  Waste Tire Recycler Requirements.
(1)  Each waste tire recycler requesting the reimbursement

allowed by Subsection 19-6-809(1), must apply for, receive, and
maintain a current waste tire recycler registration certificate
from the Executive Secretary.

(2)  Each applicant for registration as a waste tire recycler
shall complete a waste tire recycler application form provided by
the Executive Secretary and provide the following information:

(a)  business name;
(b)  address to include:
(i)  mailing address; and
(ii)  site address if different from mailing address;
(c)  telephone number;
(d)  owner name;
(e)  operator name;
(f)  description of the recycling process;
(g)  proof that the recycling process described in

Subsection R315-320-5(2)(f) is being conducted at the site or
that the recycler has the ability to conduct the process at the site;

(h)  estimated number of tires to be recycled each year; and
(i)  liability insurance information as follows:
(i)  name of company issuing policy;
(ii) proof of the amount of liability insurance coverage; and
(iii)  term of policy.
(3)  A waste tire recycler shall demonstrate financial

responsibility for bodily injury and property damage, including
bodily injury and property damage to third parties caused by
sudden or nonsudden accidental occurrences arising from
storing and recycling waste tires.  The waste tire recycler shall
have and maintain liability coverage for sudden or nonsudden
accidental occurrences in the amount of $300,000.

(4)  A waste tire recycler shall notify the Executive
Secretary of:

(a)  any change in liability insurance coverage within 5
working days of the change; and

(b)  any other change in the information provided in
Subsection R315-320-5(2) within 20 days of the change.

(5)  A registration certificate will be issued to an applicant
following the:

(a)  completion of the application required by Subsection
R315-320-5(2);

(b)  presentation of proof of liability coverage as required
by Subsection R315-320-5(3); and

(c)  payment of the fee as required by the Annual
Appropriations Act.

(6)  A waste tire recycler registration certificate is not
transferable and shall be issued for a term of one year.

(7)  If a waste tire recycler is required to be registered by a
local government or a local health department:

(a)  the waste tire recycler shall pay an annual registration
fee to the local government or local health department according
to the following schedule:

(i)  if up to 200 tons of waste tires are recycled per day, the
fee shall not exceed $300;

(ii)  if 201 to 700 tons of waste tires are recycled per day,

the fee shall not exceed $400; or
(iii)  if over 700 tons of waste tires are recycled per day, the

fee shall not exceed $500.
(b)  The Executive Secretary shall issue a non-transferable

registration certificate upon the applicant meeting the
requirements of Subsections R315-320-5(2) and (3) and shall
not require the payment of the fee specified in Subsection R315-
320-5(5)(c).

(c)  The registration certificate shall be valid for one year.
(8)  Waste tire recyclers must meet the requirements of

Rule R315-314 for waste tires stored in piles.
(9)  Revocation of Registration.
(a)  The registration of a waste tire recycler may be revoked

upon the Executive Secretary finding that:
(i)  the activities of the waste tire recycler that are regulated

under Section R315-320-5 have been or are being conducted in
a way that endangers human health or the environment;

(ii)  the waste tire recycler has made a material
misstatement of fact in applying for or obtaining a registration
as a waste tire recycler;

(iii)  the waste tire recycler has made a material
misstatement of fact in applying for partial reimbursement under
Section 19-6-813;

(iv)  the waste tire recycler has violated any provision of
the Waste Tire Recycling Act, Title 19 Chapter 6, or any order,
approval, or rule issued or adopted under the Act;

(v)  the waste tire recycler has failed to meet or no longer
meets the requirements of Subsection R315-320-5(1);

(vi)  the waste tire recycler has been convicted under
Subsection 19-6-822; or

(vii)  the waste tire recycler has had the registration from
a local government or a local health department revoked.

(b)  Registration will not be revoked for submittal of
incomplete information required for registration or a
reimbursement request if the error was not a material
misstatement.

(c)  For purposes of Subsection R315-320-5(9)(a), the
statements, action, or failure to act of a waste tire recycler shall
include the statements, actions, or failure to act of any officer,
director, agent, or employee of the waste tire recycler.

(d)  The administrative procedures set forth in Rule R315-
12 shall govern revocation of registration.

R315-320-6.  Reimbursement for Recycling Waste Tires.
(1)  No partial reimbursement request submitted by a waste

tire recycler for the first time, or the first time a specific
recycling process or a beneficial use activity is used, shall be
approved by a local health department under Section 19-6-813
until the local health department has received from the
Executive Secretary a written certification that the Executive
Secretary has determined the processing of the waste tires to be
recycling or a beneficial use.  If the reimbursement request
contains sufficient information, the Executive Secretary shall
make the recycling or beneficial use determination and notify
the local health department in writing within 15 days of
receiving the request for determination.

(2)  No partial reimbursement may be requested or paid for
waste tires that were generated in Utah and recycled at an out-
of-state location.
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(3)  In addition to any other penalty imposed by law, any
person who knowingly or intentionally provides false
information required by Section R315-320-5 or Section R315-
320-6 shall be ineligible to receive any reimbursement and shall
return to the Division of Finance any reimbursement previously
received that was obtained through the use of false information.

R315-320-7.  Reimbursement for the Removal of an
Abandoned Tire Pile or a Tire Pile at a Landfill Owned by
a Governmental Entity.

(1)  A county or municipality applying for payment for
removal of an abandoned tire pile or a tire pile at a county or
municipal owned landfill shall meet the requirements of Section
19-6-811.

(2)  Determination of Reasonability of a Bid.
(a)  The following items shall be submitted to the Executive

Secretary when requesting a determination of reasonability of a
bid as specified in Subsections 19-6-811(3) and (4):

(i)  a copy of the bid;
(ii)  a letter from the local health department stating that the

tire pile is abandoned or that the tire pile is at a landfill owned
or operated by a governmental entity; and

(iii)  a written statement from the county or municipality
that the bidding was conducted according to the legal
requirements for competitive bidding.

(b)  The Executive Secretary will review the submitted
documentation in accordance with Subsection 19-6-811(4) and
will inform the county or municipality if the bid is reasonable.

(c)  A determination of reasonability of the bid will be
made and the county or municipality notified withing 30 days of
receipt of the request by the Executive Secretary.

(d)  A bid determined to be unreasonable shall not be
deemed eligible for reimbursement.

(3)  If the Executive Secretary determines that the bid to
remove waste tires from an abandoned waste tire pile or from a
waste tire pile at a landfill owned or operated by a governmental
entity is reasonable and that there are sufficient monies in the
trust fund to pay the expected reimbursements for the
transportation, recycling, or beneficial use under Section 19-6-
809 during the next quarter, the Executive Secretary may
authorize a maximum reimbursement of:

(a)  100% of a waste tire transporter’s or recycler’s costs
allowed under Subsection 19-6-811(2) to remove the waste tires
from the waste tire pile and deliver the waste tires to a recycler
if no waste tires have been added to the waste tire pile after June
30, 2001; or

(b) 60% of a waste tire transporter’s or recycler’s costs
allowed under Subsection 19-6-811(2) to remove the waste tires
from the waste tire pile and deliver the waste tires to a recycler
if waste tires have been added to the waste tire pile after June
30, 2001.

KEY:  solid waste management, waste disposal
July 1, 2001 19-6-105
Notice of Continuation March 12, 1999 19-6-819
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R325.  Fair Corporation (Utah State), Administration.
R325-1.  Utah State Fair Competitive Exhibitor Rules.
R325-1-1.  Exhibitors’ Requirements and Guidelines.

Utah State Fair competitive exhibitors shall comply with
the terms of the Exhibitor Entry Form, which constitutes a
contract between the Utah State Fair Corporation and the
exhibitor.  For further guidelines, Exhibitors should refer to the
exhibitor handbook which will be mailed to livestock and other
department exhibitors for each year’s fair, to other potential
exhibitors upon request and will be available in Fair office after
July 15th.

R325-1-2.  Entry Form and Charge.
The exhibitor shall complete the entry form provided by the

fair administration when entering exhibit items or animals in the
fair.  The exhibitor entry form may be photocopied for
submission, however, the form may not be retyped or
reproduced in any other manner.  The exhibitor shall pay an
entry charge which will be published in the exhibitor handbook.
The entry form and charge must be submitted by dates published
in the exhibitor handbook.  The filing of a signed entry form by
the exhibitor constitutes his acceptance of fair department rules
and his eligibility for premium prize awards offered by the Utah
State Fair Corporation.

R325-1-3.  Claim Checks.
When an exhibitor in creative arts, home arts, floriculture,

fine arts and photography enters exhibits at the fair, the
department supervisor shall place entry tags on the exhibits and
claim checks shall be furnished to the exhibitor.  At the close of
the fair, on published release dates, the claim check shall be
furnished to the fair by the exhibitor for reclaiming his item.
The exhibitor at the time of exhibit release shall sign his entry
form.  The fair department exhibit supervisor shall also furnish
a release permit to the exhibitor which will be checked by a
security officer at the entrance gate. Those items entered in the
floriculture (015), horticulture (011), and agriculture (012)
departments shall become property of the Utah State Fair and
will not be returned to exhibitor unless prior approval has been
made in writing with the supervisor.

R325-1-4.  Adjudication of Objections.
(1)  A person wishing to petition, object to, or complain

about a decision by fair judge(s), the decision of a Fair
administrator regarding the enforcement of contest or exhibitor
rules, the exhibition of displays, damage to an exhibit, or any
other disagreement with fair personnel, shall submit a petition
in writing to the fair coordinator or executive director, stating
the exact reason for the complaint.

(2)  The written complaint shall contain the following
information:

(a)  the petitioner’s name, mailing address, daytime
telephone number;

(b)  a statement of the exact reason for the complaint and
a description of any relief sought.

(3) The petitioner may also include a short statement of
facts, reasons, and any appropriate legal authority in support of
the written objection/complaint.

(4) The fair coordinator or executive director shall consider

the objection/complaint and, if necessary, act within a period of
30 days of its receipt.

(5) Any person aggrieved by a decision made by the
director or a Fairpark administrator, may appeal that
determination within 30 days, to the Fair Board of Directors by
filing a notice of appeal, which shall include the information
listed above, plus an explanation of, or reasons for making an
appeal.

(6) Actions taken by the board of directors to adjudicate
appeals shall be informal-proceedings, and shall be conducted
in accordance with Section 63-46b-5, Utah Code, of the
Administrative Procedures Act.

R325-1-5.  View of Forms.
Upon request, exhibitors may view the official entry forms

and judges’ forms in the administration office one month after
the conclusion of State Fair.

R325-1-6.  Request for New Categories.
Potential exhibitors requesting new categories or classes

for inclusion in the exhibitor handbook shall submit, in writing,
a request to the fair coordinator by January 1st.  Final action on
the request shall be taken by the executive director and/or the
board of directors.

KEY:  fairs, rules and procedures
August 19, 1999 9-4-1103
Notice of Continuation July 12, 2001
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R325.  Fair Corporation (Utah State), Administration.
R325-2.  Utah State Fair Commercial Exhibitor Rules.
R325-2-1.  Applications.

Potential exhibitors desiring a commercial, non-profit, or
educational booth at the Utah State Fair shall complete and
submit a commercial space application furnished by the fair with
appropriate deposit.

R325-2-2.  Selection of Exhibitors.
(a)  Exhibit space lease agreements shall be negotiated with

the Commercial Exhibits Supervisor for the use of Fairpark
exhibit space on a year by year basis.  Space may be awarded or
declined based on a need for variety and best-use determined by
the Commercial Exhibits Supervisor, executive director and/or
board of directors.

(b)  The Commercial Exhibit Supervisor, executive director
and/or board of directors may elect to renew exhibit space lease
agreements for space to those exhibitors desiring to participate
in the next succeeding year’s fair.  Application forms for such
selected exhibitors shall be made available in February.  Such a
renewal is conditioned upon the previous year’s exhibitor’s
fulfillment of the exhibit space lease agreement, adherence to
the rules and regulations as outlined in the Commercial
Exhibitor Handbook and regardless of the number of years an
exhibitor may have participated in prior Utah State Fairs.

(c)  Applications from new or prior exhibitors will be
accepted after March 20.  The Commercial Exhibit Supervisor,
executive director and/or board of directors may limit the
numbers of similar types of exhibits in order to give Fairpark
patrons the most appropriate variety.  Such selection decisions
shall be unrelated to an exhibitor’s products or services
involving content of speech matters.

(d)  All commercial exhibit applications shall be considered
and accepted on a first-come, first served basis by date received
and then alphabetically.

(e) In accordance with Section 9-4-1103 (5)(ii) that the
Utah State Fair Corporation seek sponsorships for the State
Fairpark and for individual buildings or facilities within the
Fairpark, the Utah State Fair Corporation may select and sell
exclusive sponsorships which may limit commercial exhibit
vendors from previous years from participating in the Fair or
other times of the year during the period of such exclusive
sponsorship.  Sponsorships are not governed by Commercial
Exhibit rules for renewing exhibitor space leases.

R325-2-3.  Exhibit Space Lease Agreement.
Each exhibit space requires an Exhibit Space Lease

Agreement signed by both the renter and space supervisor.  The
signing of the agreement with the Utah State Fair Corporation
indicates the renter’s acceptance of the rules governing the
contract which includes the deposit and rent balance to be paid
on the date designated in the contract.  Failure to honor this rule
is grounds for cancellation of exhibit space without refund of
deposit. The Exhibit Space Lease Agreement form and rent are
revised from year to year and are available at Utah State
Fairpark Administration Office.

R325-2-4.  Advertising Material, Petition Signing or Private
Business Prohibited Without Lease Agreement.

(a)  No individual, company or organization of any kind
may distribute or post advertising materials, solicit signatures
for petitions, pass out campaign literature or conduct business
of any kind in the Fairpark without a certified exhibit space
lease agreement.

(b) Exhibit space lease agreements for space during the
State Fair shall not be extended to, nor be made available for the
Fairpark parking areas, vehicle entrances or exit areas.

R325-2-5.  Pictures or Videos.
Any pictures or videos taken during the Fair for publicity

or for commercial gain must have the approval of the executive
director.

KEY:  fairs, rules and procedures
June 5, 2000 9-4-1103
Notice of Continuation July 12, 2001
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R325.  Fair Corporation (Utah State), Administration.
R325-3.  Utah State Fair Patron Rules.
R325-3-1.  Admission Charge.

Patrons shall pay a gate admission charge upon entrance to
the Utah State Fair, of an amount determined annually by the
board of directors.  The admission charge will be posted at the
entrance gates.  Gate refunds may be granted to patrons based on
extenuating circumstances.  Refunds shall not be considered
unless the patron submits, in writing, a letter to the executive
director, stating the reason(s) for requesting the refund in
accordance with the procedures established by Section R325-1-
4.

R325-3-2.  Parking.
A patron parking on the fairpark parking lot shall pay a

parking charge.  The charge, which is subject to change, shall be
posted at the parking lot entrance.  The management shall not be
responsible for damage to vehicles or theft of property from
vehicles.

R325-3-3.  Liability.
By being granted entrance to the fair, a patron agrees to

hold the Utah State Fair Corporation harmless from any liability,
cost or expense in connection with or growing out of any claim
whatsoever for injury, loss or damage to person or property, as
the case may be, resulting from the patron’s activities in or upon
the fairpark premises, its facilities and appurtenances.

R325-3-4.  Violation of Rules.
The management reserves the right to remove from the

fairpark any person who violates the rules of the Utah State Fair
Corporation.

R325-3-5.  Unauthorized Business.
The fairpark management reserves the right to remove from

fairpark property any person or persons distributing advertising
material or conducting private business of any kind who does
not have an authorized Exhibit Space Lease Agreement.

R325-3-6.  Handling Complaints.
A patron who feels that he has been mistreated by fairpark

personnel, exhibitors, midway and food concession personnel,
or others shall submit, in writing, a detailed summary of his
complaint for consideration and possible action by the fairpark
management and/or board of directors in accordance with the
procedures established by Section R325-1-4.

R325-3-7.  Accident Reporting.
A patron involved in any type of accident while in the

fairpark shall contact the fairpark administration office and/or a
security officer immediately to request that a security officer
complete an official accident report.

R325-3-8.  Pets, Bicycles and Miscellaneous.
No pets, bicycles, motorcycles, golf carts, skateboards, go-

peds or similiar items/devices shall be allowed in the fairpark
without written approval of the fairpark management.  Needs for
seeing-eye dogs or pets or equipment required by physician
prescription will be considered for possible exceptions.

R325-3-9.  Patron Responsibility.
A patron purchasing merchandise or entering into contracts

with commercial, educational and non-profit exhibitors is
responsible for his transactions.  The Utah State Fair
Corporation shall not assume responsibility for faulty
merchandise or for agreements entered into by a patron.

R325-3-10.  Litter.
A patron shall not litter the fairpark.  Trash shall be placed

in barrels provided.

R325-3-11.  Damaging Buildings or Grounds.
A patron shall not deface the grounds or buildings, outside

or inside.  Anyone damaging buildings or grounds shall be
required to pay all repair and replacement costs.

R325-3-12.  Fires or Flammable Materials.
No fires or flammable materials are allowed in the fairpark

without written approval of fairpark management.

R325-3-13.  Removal of Utah Fair Corporation Property.
Patrons shall not remove Utah State Fair Corporation

property from the buildings and grounds.  Flowers and garden
crops shall not be removed without permission of fairpark
management.

R325-3-14.  Fair Hours.
A patron shall adhere to the hours of the fairpark which

shall be posted at the entrance gates and may be changed yearly.

R325-3-15.  Reviewing Contracts.
Contractual service agreements negotiated by the Utah

State Fair Corporation may be reviewed by an individual with
the approval of the executive director.

R325-3-16.  Behavior, Clothing and Actions.
Fair patrons may be removed from Fair property for the use

of foul or abusive language, the wearing of offensive clothing,
for offensive actions or intoxication as determined by the
executive director, or his representative.

KEY:  fairs, rules and procedures
August 19, 1999 9-4-1103
Notice of Continuation July 12, 2001
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R325.  Fair Corporation (Utah State), Administration.
R325-4.  Interim Patrons Rules (Other Than Utah State
Fair).
R325-4-1.  Fairpark Hours.

The fairpark hours shall be 7:30 a.m. to 10:00 p.m. Sunday
through Saturday and from 7:00 a.m. to 2:00 a.m. as required by
scheduled events.  A buildings and grounds representative shall
be available either at the maintenance office or in the fairpark.
The administration office shall be open from 8:00 a.m. to 5:00
p.m. on weekdays, with the exception of state holidays.  The
fairpark hours may be subject to change by the executive
director.

R325-4-2.  Fairpark Users.
All users of the fairpark shall have a specific purpose for

being on the premises, such as, an employee, event promoter or
invited visitor, renter or an individual conducting official
business.

R325-4-3.  Trespassing.
A patron attending a special event in the fairpark shall stay

in the immediate area of the event.  A patron shall avoid storage
areas and other locations in the fairpark where they have no
authority to be.  A patron shall not trespass in buildings which
are not a part of the event, even if buildings are unlocked.

R325-4-4.  Giant Slide.
A patron shall not be allowed to play on the giant slide in

the fairpark unless it is officially open for an event.

R325-4-5.  Parking.
A patron using the fairpark parking lot shall be required to

pay a parking charge, posted at the lot, for events held in the
fairpark as required by the administration.

R325-4-6.  Parking Lot Rules.
The parking lot shall not be used for practice driving,

playing or racing, unless such event is contracted for
specifically.

R325-4-7.  Litter.
Patrons shall not litter the fairpark.  Trash shall be placed

in barrels provided.  Patrons shall not be allowed to dump large
amounts of personal trash in the barrels.

R325-4-8.  Damaging Buildings or Grounds.
Patrons shall not deface the grounds or buildings, outside

or inside.  Anyone damaging buildings or grounds shall be
required to pay all repair and replacement cost.

R325-4-9.  Fires or Flammable Materials.
No fires or flammable materials are allowed in the fairpark

without written or verbal approval of fair management.

R325-4-10.  Admission Charge.
Attendance at an event in the fairpark does not entitle a

patron to free admission to other paid events in the fairpark.

R325-4-11.  Agreement Necessary.

Events shall not be held on the fairpark without a written
agreement with the fairpark management.

R325-4-12.  Fairpark Roads.
Patrons shall observe all traffic signs and the fairpark’s

speed limit of ten miles-per-hour, or as posted.

R325-4-13.  Liquor Ordinances.
A patron shall comply with Salt Lake City ordinances with

respect to liquor enforcement and dance halls.

R325-4-14.  Removal of Utah Fair Corporation Property.
A patron shall not remove Utah State Fair Corporation

property from the buildings and grounds.  Flowers and garden
crops shall not be removed without permission from fairpark
management.

R325-4-15.  Liability.
A patron agrees to hold the Utah State Fair Corporation

harmless from any liability, cost or expense in connection with
or growing out of any claim whatsoever for injury, loss or
damage to person or property, as the case may be, resulting from
the patron’s activities in or upon the fairpark premises, its
facilities and appurtenances.

R325-4-16.  Reporting Accidents.
A patron involved in any type of accident while on the

fairpark shall contact the fairpark administration office or
Fairpark representative immediately and request that an official
accident report be completed.

R325-4-17.  Complaints.
A patron who feels he has been mistreated by fairpark

personnel, event promoter, food concession personnel or others
shall submit, in writing, a detailed summary of this complaint
for consideration by the fairpark management in accordance
with the procedures established by Section R325-1-4.

R325-4-18.  Complaint Against Renter.
A patron who has a complaint about an event sponsored by

a renter, pursuant to the provisions of Section R325-5-1, et seq.,
shall submit, in writing, a detailed summary of his complaint to
the fairpark management for their consideration.  Such
complaints shall be filed and handled in accordance with the
procedures established by Section R325-1-4.

R325-4-19.  Right to Remove From Grounds.
The fairpark management reserves the right to remove from

the grounds any person who uses foul or abusive language, is
wearing offensive clothing, makes offensive actions, or is
intoxicated as determined by the executive director or his
representative, or violates any of the other rules of the Utah
State Fair Corporation.

R325-4-20.  Reviewing Contracts.
Contractual service agreements negotiated by the Utah

State Fair Corporation may be reviewed by an individual with
the approval of the executive director.
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R325-4-21.  Pictures or Videos.
Any pictures or videos taken in the Fairpark for publicity

or for commercial gain must have the approval of the executive
director.

KEY:  fairs, rules and procedures
April 5, 1999 9-4-1103
Notice of Continuation July 12, 2001
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R325.  Fair Corporation (Utah State), Administration.
R325-5.  Interim Renters Rules (Other Than Utah State
Fair).
R325-5-1.  Written Contracts.

Every event occuring between state fairs on Fairpark
property requires a written contract, signed by both the
renter/lessee (responsible party) and the executive director, or
his designee, to provide for appropriate security, insurance,
parking and food arrangements.

R325-5-2.  Rental Agreements.
Renters shall comply with the terms of rental agreement,

which constitutes a contract between the Utah State Fair
Corporation and the renter. A rent shall be charged by the Utah
State Fair Corporation and this shall be paid by the renter upon
signing the agreement.  The rent shall be subject to change upon
review by the executive director at regular intervals.

R325-5-3.  Trash.
A renter shall dump trash from his event in barrels

provided for that purpose.

R325-5-4.  Fires and Flammable Materials.
A renter shall not be allowed to build fires or bring

flammable materials into the Fairpark without written
permission from the fairpark management (except fuel in a
vehicle and other normal items for interim event use).

R325-5-5.  Restricted Areas.
A renter shall avoid fairpark storage areas and other

locations on the fairpark where he has no need or authority to
be.  The renter shall not trespass in buildings which are not a
part of his event, even if the buildings are unlocked.

R325-5-6.  Loading and Unloading.
Unloading and loading shall be done by the renter before

or after the hours of the event.

R325-5-7.  Liquor.
The renter shall comply with and be familiar with Salt Lake

City ordinances with respect to intoxicating liquor and dance
halls.

R325-5-8.  Food and Beverages.
The Utah State Fair Corporation retains the rights to all

parking, food and beverage concessions.  No beer, soft drinks or
food are allowed in the fairpark for use at an event, nor is the
sale of food or beverages at interim events allowed without the
written permission of the fairpark management and Western
Food Services, Inc., the authorized food concessionaire at the
fairpark.

R325-5-9.  Traffic on Roads.
The renter shall observe all traffic signs and the fairpark

speed limit of ten miles-per-hour.

R325-5-10.  Property Removal.
A renter shall not remove Utah State Fair Corporation’s

property from the buildings and grounds.  Flowers and garden

crops shall not be removed without permission from fairpark
management.

R325-5-11.  Horses.
A horse barn renter shall be allowed to exercise horses in

the warm-up ring areas only and then only at the discretion of
Fairpark management.

R325-5-12.  Jordan River Parkway Gate Access.
The Utah State Fair Corporation shall provide access to the

Jordan River Parkway at gate #15 (west side) of the fairpark for
entrance to the equestrian trail and the renter may check with
fairpark security for gate opening and closing times.

R325-5-13.  Neglected Animals.
The Utah State Fair Corporation reserves the right to

contact the Utah State Department of Agriculture if it appears
that a renter’s animals stabled in the fairpark are neglected.

R325-5-14.  Pictures or Videos.
Any pictures or videos taken in the Fairpark for publicity

or for commercial gain must have the approval of the executive
director, also known as President/CEO.

R325-5-15.  Unauthorized Advertising Material, Petition
Signing or Private Business Prohibited Inside Leased
Facilities.

No individual, company or organization of any kind may
distribute or post advertising materials, solicit signatures for
petitions, pass out campaign literature or conduct business of
any kind before, during or after an event inside an event facility,
without first obtaining permission from event facility
renter/lessee.

R325-5-16.  Advertising Material, Petition Signing or
Private Business Prohibited on Fairpark Property.

No individual, company or organization of any kind may
distribute or post advertising materials, solicit signatures for
petitions, pass out campaign literature or conduct business of
any kind on Fairpark property between state fairs without an
authorized event rental agreement.

KEY:  fairs, rules and procedures
August 19, 1999 9-4-1103
Notice of Continuation July 12, 2001
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R396.  Health, Community and Family Health Services,
Immunization.
R396-100.  Immunization Rule for Students.
R396-100-1.  Purpose and Authority.

(1)  This rule implements the immunization requirements
of Title 53A, Chapter 11, Part 3.  It establishes minimum
immunization requirements for attendance at a public, private,
or parochial kindergarten, elementary, or secondary school
through grade 12, nursery school, licensed day care center, child
care facility, family home care, or Head Start program in this
state.  It establishes:

(a)  required doses and frequency of vaccine
administration;

(b)  reporting of statistical data; and
(c)  time periods for conditional enrollment.
(2)  This rule is required by Section 53A-11-303 and

authorized by Section 53A-11-306.

R396-100-2.  Definitions.
As used in this rule:
"Department" means the Utah Department of Health.
"Early Childhood Program" means a nursery or preschool,

licensed day care center, child care facility, family care home, or
Head Start program.

"Exemption" means a relief from the statutory
immunization requirements by reason of qualifying under
Sections 53A-11-302 and 302.5.

"Parent" means a biological or adoptive parent who has
legal custody of a child; a legal guardian, or the student, if of
legal age.

"School" means a public, private, or parochial
kindergarten, elementary, or secondary school through grade 12.

"School entry" means a student, at any grade, entering a
Utah school or an early childhood program for the first time.

"Student" means an individual enrolled or attempting to
enroll in a school or early childhood program.

R396-100-3.  Required Immunizations.
(1)  A student born before July 1, 1994 must meet the

minimum immunization requirements of the ACIP prior to
school entry for the following antigens:  Diphtheria, Tetanus,
Pertussis, Polio, Measles, Mumps, and Rubella.

(2)  A student born after July 1, 1994 must meet the
minimum immunization requirements of the ACIP prior to
school entry for the following antigens: Diphtheria, Tetanus,
Pertussis, Polio, Measles, Mumps, Rubella, and Hepatitis B.

(3)  Commencing July 1, 2002, a student born after July 1,
1996 must meet the minimum immunization requirements of the
ACIP prior to school entry for the following antigens:
Diphtheria, Tetanus, Pertussis, Polio, Measles, Mumps, Rubella,
Hepatitis B, Hepatitis A, and Varicella.

(4)  To attend a Utah early childhood program, a student
must meet the minimum immunization requirements of the
ACIP for the following antigens: Diphtheria, Tetanus, Pertussis,
Polio, Measles, Mumps, Rubella, and Haemophilus Influenza
Type b prior to school entry.

(5)  The vaccinations must be administered according to the
recommendations of the United States Public Health Service’s
Advisory Committee on Immunization Practices (ACIP) as

listed below which are incorporated by reference into this rule:
(a)  General Recommendations on Immunization: January

28, 1994/ Vol. 43/No. RR-1;
(b)  Immunization of Adolescents: November 22,

1996/Vol. 45/No. RR-13;
(c)  Diphtheria, Tetanus, and Pertussis: Recommendations

for Vaccine Use and Other Preventive Measures: August 8,
1991/Vol. 40/No. RR-10;

(d)  Pertussis Vaccination: Use of Acellular Pertussis
Vaccines Among Infants and Children: March 28, 1997/Vol.
46/No. RR-7;

(e)  Use of Diphtheria Toxoid-Tetanus Toxoid-Acellular
Pertussis Vaccine as a Five-Dose Series: Supplemental
Recommendations of the Advisory Committee on Immunization
Practices: November 17, 2000/Vol. 49/No.  RR-13;

(f)  Protection Against Viral Hepatitis: February 9,
1990/Vol. 39/No. RR-2;

(g)  Hepatitis B: A Comprehensive Strategy for Eliminating
Transmission in the United States Through Universal Childhood
Vaccination: November 22, 1991/Vol. 40/No. RR-13;

(h)  Haemophilus b Conjugate Vaccines for Prevention of
Haemophilus influenzae Type b Disease Among Infants and
Children Two Months of Age and Older: January 11, 1991/Vol.
40/No. RR-1;

(i)  Recommendations for Use of Haemophilus b Conjugate
Vaccines and a Combined Diphtheria, Tetanus, and Pertussis,
and Haemophilus b Vaccine: September 17, 1993/Vol. 42/No.
RR-13;

(j)  Measles, Mumps, and Rubella-Vaccine Use and
Strategies for Elimination of Measles, Rubella, and Congenital
Rubella Syndrome and Control of Mumps: May 22, 1998/Vol.
47/No. RR-8;

(k)  Poliomyelitis Prevention in the United States: May 19,
2000/Vol. 49/No. RR-5;

(l)  Prevention of Varicella: July 12, 1996/Vol. 45/No. RR-
11;

(m)  Prevention of Varicella: Updated Recommendations
of the Advisory Committee on Immunization Practices: May 28,
1999/Vol. 48/No. RR-6; and

(n)  Prevention of Hepatitis A Through Active or Passive
Immunization: October 1, 1999/Vol. 48/No. RR-12.

R396-100-4.  Official Utah School Immunization Record
(USIR).

(1)  Schools and early childhood programs shall use the
official Utah School Immunization Record (USIR) form as the
record of each student’s immunizations.  The Department shall
provide copies of the USIR to schools, early childhood
programs, physicians, and local health departments upon each
of their requests.

(2)  Each school or early childhood program shall accept
any immunization record provided by a licensed physician,
registered nurse, or public health official as certification of
immunization. It shall transfer this information to the USIR with
the following information:

(a)  name of the student;
(b)  student’s date of birth;
(c)  vaccine administered; and
(d)  the month, day, and year each dose of vaccine was
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administered.
(3)  Each school and early childhood program shall

maintain a file of the USIR for each student in all grades and an
exemption form for each student claiming an exemption.

(a)  The school and early childhood programs shall
maintain up-to-date records of the immunization status for all
students in all grades such that it can quickly exclude all non-
immunized students if an outbreak occurs.

(b)  If a student withdraws, transfers, is promoted or
otherwise leaves school, the school or early childhood program
shall either:

(i)  return the USIR and any exemption form to the parent
of a student; or

(ii)  transfer the USIR and any exemption form with the
student’s official school record to the new school or early
childhood program.

(4)  A representative of the Department or the local health
department may examine, audit, and verify immunization
records maintained by any school or early childhood program.

(5)  Schools and early childhood programs may meet the
record keeping requirements of this section by keeping its
official school immunization records in the Utah Statewide
Immunization Information System (USIIS).

R396-100-5.  Exemptions.
A parent claiming an exemption to immunization for

medical, religious or personal reasons, as allowed by Section
53A-11-302, shall provide to the student’s school or early
childhood program the required completed forms.  The school
or early childhood program shall attach the forms to the
student’s USIR.

R396-100-6.  Reporting Requirements.
(1)  Each school and early childhood program shall report

the following to the Department in the form or format prescribed
by the Department:

(a)  by November 30 of each year, a statistical report of the
immunization status of students enrolled in a licensed day care
center, Head Start program, and kindergartens;

(b)  by November 30 of each year, a written statistical
report of the two-dose measles immunization status of all
kindergarten through twelfth grade students; and

(c)  by January 31 of each year, a written statistical report
of the immunization status of all students kindergarten through
twelfth grade new to a school after the school’s regular
registration period ends.

(2)  The information that the Department requires in the
reports shall be in accordance with the Centers for Disease
Control and Prevention guidelines.

R396-100-7.  Conditional Enrollment and Exclusion.
A school or early childhood program may conditionally

enroll a student who is not appropriately immunized as required
in this rule.  To be conditionally enrolled, a student must have
received at least one dose of each required vaccine and be on
schedule for subsequent immunizations.  If subsequent
immunizations are one calendar month past due, the school or
early childhood program must immediately exclude the student
from the school or early childhood program.

(1)  A school or early childhood program with
conditionally enrolled students shall routinely review every 30
days the immunization status of all conditionally enrolled
students until each student has completed the subsequent doses
and provided written documentation to the school or early
childhood program.

(2)  Once the student has met the requirements of this rule,
the school or early childhood program shall take the student off
conditional status.

R396-100-8.  Exclusions of Students Who Are Under
Exemption and Conditionally Enrolled Status.

(1)  A local or state health department representative may
exclude a student who has claimed an exemption or who is
conditionally enrolled from school attendance if there is good
cause to believe that the student has a vaccine preventable
disease and:

(a)  has been exposed to a vaccine-preventable disease; or
(b)  will be exposed to a vaccine-preventable disease as a

result of school attendance.
(2)  An excluded student may not attend school until the

local health officer is satisfied that a student is no longer at risk
of contracting or transmitting a vaccine-preventable disease.

R396-100-9.  Penalties.
Enforcement provisions and penalties for the violation or

for the enforcement of public health rules, including this
Immunization Rule for Students, are prescribed under Section
26-23-6.  A violation is punishable as a class B misdemeanor on
the first offense, a class A misdemeanor on the second offense
or by civil penalty of up to $5,000 for each violation.

KEY:  immunization, rules and procedures
July 19, 2001 53A-11-303

53A-11-306
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-303.  Coverage Groups.
R414-303-1.  A, B and D Medicaid and A, B and D
Institutional Medicaid Coverage Groups.

The definitions in R414-1 apply to this rule.
(1)  The Department shall provide Medicaid coverage to

individuals as described in 42 CFR 435.116, 435.120, 435.122,
435.131 through 435.133, 435.135, 435.138, 435.210, 435.211,
435.301, 435.320, 435.322, 435.324, 435.340, and 435.541,
1998 ed., which are incorporated by reference.  The Department
shall provide coverage to individuals as described in 20 CFR
416.901 through 416.1094, 1998 ed., which is incorporated by
reference.  The Department shall provide coverage to
individuals as required by Sections 470 through 479, 1634(b),
(c) and (d), 1902(a)(10)(A)(i)(II), 1902(a)(10)(E) and 1902(e)
of Title XIX of the Social Security Act in effect January 1,
1999.  The Department shall provide coverage to individuals
described in Section 1902(a)(10)(A)(ii)(XIII) of Title XIX of
the Social Security Act in effect January 1, 1999.  Coverage
under Section 1902(a)(10)(A)(ii)(XIII) shall be referred to as the
Medicaid Work Incentive Program.

(2)  Proof of disability includes a certification of disability
from the State Medicaid Disability Office, Supplemental
Security Income (SSI) status, or proof that a disabled client is
recognized as disabled by the Social Security Administration
(SSA).

(3)  If a client has been denied SSI or SSA and claims to
have become disabled since the SSI or SSA decision, the State
Medicaid Disability Office shall review current medical
information to determine if the client is disabled.

(4)  If a client has earned income and claims to be disabled,
The State Medicaid Disability Office shall review medical
information to determine if the client is disabled without regard
to whether the earned income exceeds the Substantial Gainful
Activity level defined by the Social Security Administration.
This applies even if the individual has been denied by Social
Security based on a determination of being able to work at a
substantial gainful activity level.

(5)  The age requirement for A Medicaid is 65 years of age.
(6)  For children described in Section 1902(a)(10)(A)(i)(II)

of the Social Security Act in effect January 1, 1999, the
Department shall conduct periodic redeterminations to assure
that the child continues to meet the SSI eligibility criteria as
required by the section.

(7)  Coverage for qualifying individuals described in
Section 1902(a)(10)(E)(iv) of Title XIX of the Social Security
Act in effect January 1, 1999, is limited to the amount of funds
allocated under Section 1933 of Title XIX of the Social Security
Act in effect January 1, 1999 for a given year. Applicants will be
denied coverage when the uncommitted allocated funds are
insufficient to provide such coverage.

(8)  To determine eligibility under Section
1902(a)(19)(A)(ii)(XIII), if the countable income of the
individual and the individual’s family does not exceed 250% of
the federal poverty guideline for the applicable family size, the
Department shall disregard an amount of earned and unearned
income of the individual, the individual’s spouse, and a minor
individual’s parents that equals the difference between the total

income and the Supplemental Security Income maximum
benefit rate payable.

(9) The Department shall require individuals eligible under
Section 1902(a)(10)(A)(ii)(XIII) to apply for cost-effective
health insurance that is available to them.

(10) Individuals el igible under Section
1902(a)(10)(A)(ii)(XIII) who experience a period without
earned income after they have become eligible under this
section may continue to be eligible for an additional 12 months
regardless of the reason for the lack of earned income.  At the
end of this period, if the individual continues to have no earned
income, eligibility will be determined using criteria for other
existing Medicaid coverage groups.

R414-303-2.  Family Medicaid and Family Institutional
Medicaid Coverage Groups.

(1)  The Department shall provide Medicaid coverage to
individuals who are eligible as described in 42 CFR 435.110,
435.113 through 435.115, 435.211, 435.217, 435.223,
435.233.9, 435.233.90, and 435.300 through 435.310, 1997 ed.,
and 45 CFR 211, 1997 ed., and Title XIX of the Social Security
Act as in effect January 1, 2000, Sections 1931(a), (b), and (g),
which are incorporated by reference.

(2) The following definitions apply to this rule:
(a) "1931 Family Medicaid" (1931 FM) means a medical

assistance program that meets the criteria found in Section
1931(a) and (b) of the Social Security Act in effect January 1,
1999 that requires the Department to use the eligibility criteria
of the pre-welfare reform Aid to Families With Dependent
Children cash assistance program along with any subsequent
amendments made by the Department as allowed under Section
1931 of the Act.

(b) "Family Employment Program" (FEP) means a grant
program providing financial assistance to eligible families with
dependent children.  It is also referred to as Temporary
Assistance to Needy Families (TANF).

(c) "Diversion" means a one time FEP payment that may
equal up to three months of FEP cash assistance.

(3)  The Department provides Medicaid coverage to
individuals who are 1931 FM qualified, as described in 45 CFR
233.39, 233.90, and 233.100, 1998 ed., which are incorporated
by reference.

(4)  The Department provides 1931 Family Medicaid
coverage to individuals who are qualified for FEP cash
assistance.

(5) For unemployed two-parent households, the
Department shall not require the primary wage earner to have an
employment history.

(6)  Households that receive a FEP diversion payment shall
have the option to receive 1931 Family Medicaid coverage for
three months beginning with the month of application for the
diversion payment.

(7)  A specified relative, other than the child’s parents, may
apply for assistance for a child. In addition to other Family
Medicaid requirements, all the following rules apply to a Family
Medicaid application by a specified relative:

(a)  The child must be currently deprived of support
because both parents are absent from the home where the child
lives.
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(b)  The child must be currently living with, not just
visiting, the specified relative.

(c)  The parents’ obligation to financially support their child
shall be enforced.

(d)  The income and resources of the specified relative will
not be counted unless the specified relative is also included in
the Medicaid coverage group.

(e)  If the specified relative is currently included in a FEP
household or a 1931 Family Medicaid household, the child shall
be included in the FEP or 1931 FM case of the specified
relative.

(f)  The specified relative may choose to be excluded from
the Medicaid coverage group.  The ineligible children of the
specified relative must be excluded.  The specified relative will
not be included in the income standard calculation.

(g)  The specified relative may choose to exclude any child
from the Medicaid coverage group.  If a child is excluded from
coverage, that child’s income and resources will not be used to
determine eligibility or spenddown.

(h)  If the specified relative is not the parent of a dependent
child who meets deprivation of support criteria and elects to be
included in the Medicaid coverage group, the following income
rules apply:

(i)  The monthly gross earned income of the specified
relative and spouse shall be counted.

(ii)  The unearned income of the relative and the excluded
spouse shall be counted.

(iii)  For each employed person, $90 will be deducted from
the monthly gross income.

(iv)  Child care expenses necessary for employment will be
deducted for only the specified relative’s children. The
maximum allowable deduction will be $200.00 per child under
age two and $175.00 per child age two and older each month for
full-time employment or $160.00 per child under age two and
$140.00 per child age two and older each month for part-time
employment.

(8)  An American Indian child in a boarding school and a
child in a school for the deaf and blind are considered
temporarily absent from the household.

(9)  Temporary absence from the home for purposes of
schooling, vacation, or medical treatment shall not constitute
non-resident status.  The following situations do not meet the
definition of absence for purposes of determining deprivation of
support:

(a)  parental absences which are caused solely by reason of
employment, school, or training;

(b)  an absent parent who will return home to live within 30
days from the date of application;

(c)  an absent parent is the primary child care provider for
the children, and the child care is frequent enough that the
children are not deprived of parental support, care, or guidance.

(10)  Joint custody situations are evaluated based on the
actual circumstances that exist for a dependent child. The same
policy is applied in joint custody cases as is applied in other
absent parent cases.

(11)  The Department imposes no suitable home
requirement.

(12)  Medicaid assistance is not continued for a temporary
period while the effects of deprivation of support are being

overcome.
(13)  Full-time employment nullifies a person’s claim to

incapacity. To claim an incapacity a parent must meet one of the
following criteria:

(a)  receive SSI;
(b)  be recognized as 100% disabled by the Veteran’s

Administration or the Social Security Administration;
(c) provide a Medical Report Form 21 completed by a

physician or licensed/certified psychologist which indicates that
the incapacity is expected to last at least 30 days.  The medical
report must also state that the incapacity will substantially
reduce the parent’s ability to work or care for the child.

R414-303-3.  12 Month Transitional Family Medicaid.
(1)  The Department complies with Title XIX of the Social

Security Act, Sections 1925 and 1931 (c)(2) as in effect January
1, 1999, which are incorporated by reference.

(2) The Department shall consider Medicaid coverage
under 12 month Transitional Medicaid for households that lose
eligibility for 1931 Family Medicaid, FEP cash assistance, and
households that receive 1931 Family Medicaid for three months,
because they received a FEP Diversion payment.

R414-303-4.  Four Month Transitional Family Medicaid.
(1)  The Department adopts 42 CFR 435.112, 1998 ed.,

and Title XIX of the Social Security Act, Section 1931(c)(1) in
effect January 1, 1999 which are incorporated by reference.

(2)  Changes in household composition do not affect
eligibility for the four month extension period.  New household
members may be added to the case only if they meet the AFDC
or AFDC two-parent criteria for being included in the
household if they were applying in the current month.  Newborn
babies are considered household members even if they were
unborn the month the household became ineligible for Family
Medicaid under Section 1931 of the Social Security Act.  New
members added to the case will lose eligibility when the
household loses eligibility.  Assistance shall be terminated for
household members who leave the household.

R414-303-5.  Foster Care.
The Department adopts 42 CFR 435.115(e)(2), 1998 ed.,

which is incorporated by reference.  The Department complies
with Public Law 74-271(472).

R414-303-6.  Subsidized Adoptions.
The Department adopts 42 CFR 435.115(e)(2), 1998 ed.,

which is incorporated by reference.  The Department complies
with Public Law 74-271(472).

R414-303-7.  Child Medicaid.
(1)  The Department adopts 42 CFR 435.222 and 435.301

through 435.308, 1998 ed., which are incorporated by reference.
(2)  The Department elects to cover all individuals under

age 18 who would be eligible for AFDC but do not qualify as
dependent children.  Individuals who are 18 years old may be
covered if they would be eligible for AFDC except for not living
with a specified relative or not being deprived of support.

(3)  If a child receiving SSI elects to receive Child
Medicaid or receives benefits under the Home and Community
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Based Services Waiver, the child’s SSI income shall be counted
with other household income.

R414-303-8.  Refugee Medicaid.
(1)  The Department adopts 45 CFR 400.90 through

400.107, 1998 ed., which are modified by the Federal Register
60 FR 33584, published Wednesday, June 28, 1995, and 45
CFR 401, 1997 ed., all of which are incorporated by reference.

(2)  Specified relative rules do not apply.
(3)  Child support enforcement rules do not apply.
(4)  The sponsor’s income and resources are not counted.

In-kind service or shelter provided by the sponsor is not
counted.

(5)  Initial settlement payments made to a refugee from a
resettlement agency are not counted.

(6)  Refugees may qualify for medical assistance for eight
months after entry into the United States.

R414-303-9.  Prenatal and Newborn Medicaid.
(1)  The Department adopts Title XIX of the Social

Security Act, Section 1902(a)(10)(A)(i)(IV), (VI), (VII) and (l),
in effect January 1, 1999, Title XIX of the Social Security Act,
Section 1902(k) in effect January 1, 1993, and Section 26-18-
3.1.

(2)  The Department elects to impose a resource standard
on Newborn Medicaid coverage for children age six to the
month in which they turn age 19.  The resource standard is the
same as other Family Medicaid Categories.

(3)  The Department elects to provide Prenatal Medicaid
coverage to pregnant women whose countable income is equal
to or below 133% of poverty.

(4)  At the initial determination of eligibility for Prenatal
Medicaid applicants who have $5,000 or more of assets, the
Department will require the applicant to pay four percent of
countable resources to become eligible for Prenatal Medicaid.
This payment amount shall not exceed $3,367.  The payment
must be met with cash; incurred medical bills and medical
expenses are not allowed to meet this payment.

(5)  In subsequent months, through the 60 day postpartum
period, the Department disregards all excess resources.

(6)  This resource payment applies only to pregnant women
covered under Sections 1902(a)(10)(A)(i)(IV) and
1902(a)(10)(A)(ii)(IX)(A) of the Social Security Act in effect
January 1, 1999.

(7)  No resource payment will be required when the
Department makes a determination based on information
received from a medical professional that social, medical, or
other reasons place the woman in a high risk category.

(8)  Children born after September 30, 1983 may qualify
for the newborn program through the month in which they turn
19.

(9)  Children born before October 1, 1983 may qualify for
the Newborn program through the month in which they turn 18.

R414-303-10.  PG Medicaid.
The Department adopts Title XIX of the Social Security

Act, Section 1902(a)(10)(A)(i)(III) in effect January 1, 1999.

R414-303-11.  DD/MR Home and Community Based

Services Waiver.
(1)  The Department adopts 42 CFR 441.301 and 435.726,

1997 ed., which are incorporated by reference.  The Department
adopts Title XIX of the Social Security Act, Section 1915(c) in
effect January 1, 1999.

(2)  Medicaid Eligibility for Developmentally Disabled
Mentally Retarded (DD/MR) Home and Community-Based
Services is limited to mentally retarded and developmentally
disabled individuals.  Eligibility is limited to those referred by
the Division of Services to People with Disabilities (DSPD) or
any DD/MR worker.

(3)  Medicaid eligibility for DD/MR Home and
Community-Based Services is limited to individuals who
qualify for a regular Medicaid coverage group.

(4)  A client’s resources must be equal to or less than the
regular Medicaid resource limit.  The spousal impoverishment
resource provisions for married, institutionalized individuals in
R414-305-3 apply.

(5)  All of the client’s income is countable.
(6)  To determine spenddown the Department will deduct

from the individual’s earned income an amount equal to the
substantial gainful activity level of earnings defined in Section
223(d)(4) of the Compilation of the Social Security Laws in
effect January 1, 1999.

(7)  The Department shall allow deductions for any health
insurance or medical expenses for the waiver eligible client that
are paid by the waiver client.

(8)  The spousal impoverishment provisions for
Institutional Medicaid income apply.

(9)  The client obligation for spenddown will be the
amount of income that exceeds the personal needs allowance
after allowable deductions.

(10)  The Department shall count parental and spousal
income only if the client is given a cash contribution from a
parent or spouse.

(11)  A client who transfers resources for less than fair
market value for the purpose of obtaining Medicaid may be
ineligible for an indefinite period of time.  If the transfer
occurred prior to August 11, 1993, the period of ineligibility
shall not exceed 30 months.

R414-303-12.  Aging Home and Community Based Services
Waiver.

(1)  The Department adopts 42 CFR 441.301 and 435.726,
1998 ed., which are incorporated by reference.  The Department
adopts Title XIX of the Social Security Act, Section 1915(c) in
effect January 1, 1999.

(2)  Medicaid eligibility for Aging Home and Community-
Based Services is limited to individuals eligible for Aged
Medicaid who could qualify for skilled nursing home care
except that the spousal impoverishment resource limits apply.
Eligibility is limited to those referred by the Division of Aging
or a county aging worker.

(3)  A client’s resources must be equal to or less than the
regular Medicaid resource limit.  The spousal impoverishment
resource provisions for married, institutionalized individuals in
R414-305-3 apply.

(4)  All income is counted, unless excluded under other
federal laws.  Spenddown is determined counting only the
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client’s income less allowable deductions.
(5)  The spousal impoverishment provisions for

Institutional Medicaid income apply.  Income deductions
include health insurance premiums, medical expenses, a
percentage of shelter costs and an aging waiver deduction.

(6)  A client who transfers resources for less than fair
market value for the purpose of obtaining Medicaid may be
ineligible for an indefinite period of time.  If the transfer
occurred prior to August 11, 1993, the period of ineligibility
shall not exceed 30 months.

(7)  The Department shall count a spouse’s income only if
the client is given a cash contribution from a spouse.

R414-303-13.  Technologically Dependent Child
Waiver/Travis C. Waiver.

(1)  The Department adopts 42 CFR 441.301 and 435.726,
1998 ed., which are incorporated by reference.  The Department
adopts Title XIX of the Social Security Act, Section 1915(c) in
effect January 1, 1999.

(2)  The Department will operate this program statewide
with a limited number of available slots.

(3)  Eligibility for services under this waiver require that
the individual meets the medical criteria established by the
Department and the Division in Section Appendix C-4 of the
Home and Community Based Waiver for Technology
Dependent/Medically Fragile Children implementation plan
effective on January 1, 1995 and temporarily extended from
December 27, 1998 through March 27, 1999, which is
incorporated by reference.

(4)  To be eligible for admission to this waiver, the
individual must be under age 21 at the time of admission to the
waiver.  An individual is considered to be under age 21 until the
month after the month in which the twenty first birthday falls.

(5)  Once admitted to the waiver, the individual can
continue to receive waiver benefits and services as long as the
individual continues to meet the medical criteria defined by the
Department non-financial Medicaid eligibility criteria in R414-
302, a Medicaid category of coverage defined in R414-303, and
the income and resource criteria defined in R414-303-11, except
that the earned income deduction is limited to $125.

(6)  Income and resource eligibility requirements follow the
rules for the DD/MR Home and Community Based Services
Waiver found in R414-303-11.

R414-303-14.  Persons with Brain Injury Home and
Community Based Services Waiver.

(1)  The Department will operate this program statewide
initially with a limited number of available slots.

(2)  Eligibility for services under this waiver require that
the individual has medical need resulting from a brain injury.
This means that the individual must be in need of skilled nursing
or rehabilitation services as a result of the damage sustained
because of the brain injury.  A medical need determination will
be established through the Department of Human Services,
Division of Services for People with Disabilities.

(3)  To qualify for services under this waiver, the individual
must be 18 years old or older.  The person is considered to be 18
in the month in which the 18th birthday falls.

(4)  All other eligibility requirements follow the rules for

the Aging Home and Community Based Services Waiver found
in R414-303-12.

(5) The spousal impoverishment provisions for
Institutional Medicaid income apply, with one exception: An
individual who has a dependent family member living in the
home is allowed a deduction for a dependent family member
even if the individual is not married or is not living with the
spouse.

R414-303-15.  Personal Assistance Waiver for Adults with
Physical Disabilities.

(1)  The Department adopts 42 CFR 435.726 and 435.217,
1998 ed., which are incorporated by reference.  The Department
adopts Title XIX of the Social Security Act, Section 1915(c) in
effect January 1, 1999.

(2)  The waiver shall be limited to individuals 18 years of
age and over.

(3)  The individual must meet non-financial criteria for
Aged, Blind, or Disabled Medicaid.

(4)  A client must qualify for a nursing home level of care.
Eligibility is limited to those referred by the Division of
Services to People with Disabilities and determined medically
eligible by the Bureau of Medicare/Medicaid Program
Certification and Resident Assessment.

(5)  A client’s resources must be equal to or less than
$2000.  The spousal impoverishment resource provisions for
married, institutionalized clients in R414-305-3 apply to this
rule.

(6)  Countable income is determined using income rules of
Aged, Blind, or Disabled Institutional Medicaid.  After
determining countable income, eligibility is determined
counting only the gross income of the client.

(7)  The client’s income can not exceed three times the SSI
benefit amount payable under Section 1611(b)(1) of the Social
Security Act, except that individuals with income over this
amount can spenddown to the Medicaid Basic Maintenance
Standard for a household of one.

(8)  Transfer of resource provisions described in R414-
305-6 apply to this rule.

R414-303-16.  Medicaid Cancer Program.
The Department shall provide coverage to individuals

described in 1902(a)(10)(A)(ii)(XVIII) of the Social Security
Act in effect January 1, 1999, as amended by Pub. L. No. 106-
354 effective October 24, 2000.  This coverage shall be referred
to as the Medicaid Cancer Program.

(1)  Medicaid eligibility for services under this program
will be provided to women who have been screened for breast
or cervical cancer under the Centers for Disease Control and
prevention Breast and Cervical Cancer Early Detection Program
established under Title XV of the Public Health Service Act and
are in need of treatment.

(2)  A woman who is covered for treatment of breast or
cervical cancer under a group health plan or other health
insurance coverage defined by the Health Insurance Portability
and Accountability Act (HIPAA) of Section 2701 (c) of the
Public Health Service Act, is not eligible for coverage under the
program.

(3)  A woman who is eligible for Medicaid under any
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mandatory categorically needy eligibility group, is not eligible
for coverage under the program.

(4)  A woman must be under 65 years of age to enroll in the
program.

KEY:  income, coverage groups*
July 6, 2001 26-18
Notice of Continuation February 6, 1998
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-304.  Income and Budgeting.
R414-304-1.  Definitions.

The definitions in R414-1 and R414-301 apply to this rule.
In addition:

(1)  "Allocation for a spouse" means an amount of income
that is the difference between the SSI federal benefit rate for a
couple minus the federal benefit rate for an individual.

(2)  "Basic maintenance standard (BMS)" means the
income level for eligibility based on the number of family
members who are counted in the medical assistance unit.

(3)  "Benefit month" means a month in which an individual
is eligible for Medicaid.

(4)  "Federal poverty guidelines" means the U.S. federal
poverty measure issued annually by the Department of Health
and Human Services that is used to determine financial
eligibility for means tested federal programs.

(5)  Household size" means the number of family members,
including the client, who are counted based on the criteria of the
particular program to decide what level of income to use to
determine eligibility.

(6)  "Poverty-related program" means a medical assistance
program that uses a percentage of the federal poverty guideline
for the household size involved to determine eligibility

R414-304-2.  A, B and D Medicaid and A, B and D
Institutional Medicaid Unearned Income Provisions.

(1)  The Department adopts 42 CFR 435.725 through
435.832, 1998 ed., and 20 CFR 416.1102, 416.1103, 416.1120
through 416.1148, 416.1150, 416.1151, 416.1163 through
416.1166, and Appendix to Subpart K of 416, 1998 ed., which
are incorporated by reference.  The Department adopts
Subsection 404(h)(4) and 1612(b)(22) of the Compilation of the
Social Security Laws in effect January 1, 1999 which are
incorporated by reference.  The Department shall not count as
income any payments that are prohibited under other federal
laws rom being counted as income to determine eligibility for
federally-funded medical assistance programs.

(2)  The following definitions apply to this section:
(a)  "Deeming" or "deemed" means a process of counting

income from a spouse of an aged, blind, or disabled person or
from a parent of a blind or disabled child to decide what amount
of income after certain allowable deductions, if any, must be
considered income to an aged, blind, or disabled person or child.

(b)  "Eligible spouse" means the member of a married
couple who is either aged, blind, or disabled.

(c)  "In-kind support donor" means an individual who
provides food or shelter without receiving full market value
compensation in return.

(d)  "Presumed maximum value" means the allowed
maximum amount an individual is charged for the receipt of
food and shelter.  This amount shall not exceed 1/3 of the SSI
payment plus $20.

(3)  Only the portion of a VA check to which the client is
legally entitled is countable income.  VA payments for aid and
attendance do not count as income.  The portion of a VA
payment which is made because of unusual medical expenses is
not countable income.  Other VA income based on need is

countable income, but is not subject to the $20 general income
disregard.

(4)  The value of special circumstance items is not
countable income if the items are paid for by donors.

(5)  For A, B and D Medicaid two-thirds of child support
received a month is countable unearned income.  It does not
matter if the payments are voluntary or court-ordered.  It does
not matter if the child support is received in cash or in-kind.

(6)  For A, B and D Institutional Medicaid court-ordered
child support payments must be paid to the Office of Recovery
Services (ORS) when the child resides out-of-home in a
Medicaid 24-hour care facility.  If the child has no income or
insufficient income to provide for a personal needs allowance,
ORS will allow the parent to retain up to the amount of the
personal needs allowance to send to the child for personal
needs.  All other child support payments received by the child
or guardian that are not subject to collection by ORS shall count
as unearned to the child.

(7)  The interest earned from a sales contract on either or
both the lump sum and installment payments is countable
unearned income when it is received or made available to the
client.

(8)  If the client, or the client and spouse do not live with
an in-kind support donor, in-kind support and maintenance is
the lesser of the value or the presumed maximum value of food
or shelter received.  If the client, or the client and spouse live
with an in-kind support donor and do not pay a prorated share
of household operating expenses, in-kind support and
maintenance is the difference between the prorated share of
household operating expenses and the amount the client, or the
client and spouse actually pay, or the presumed maximum value,
whichever is less.

(9)  SSA reimbursements of Medicare premiums are not
countable income.

(10)  Reimbursements of a portion of Medicare premiums
made by the state Medicaid agency to an individual eligible for
QI-Group 2 coverage are not countable income.

(11)  Payments under a contract, retroactive payments from
SSI and SSA reimbursements of Medicare premiums are not
considered lump sum payments.

(12)  Educational loans, grants, and scholarships
guaranteed by the U.S. Department of Education are not
countable income if the recipient is an undergraduate.  Income
from service learning programs is not countable income if the
recipient is an undergraduate.  Deductions are allowed from
countable educational income if receipt of the income depends
on school attendance and if the client pays the expense.
Allowable deductions include:

(a)  tuition;
(b)  fees;
(c)  books;
(d)  equipment;
(e)  special clothing needed for classes;
(f)  travel to and from school at a rate of 21 cents a mile,

unless the grant identifies a larger amount;
(g)  child care necessary for school attendance.
(13)  Except for an individual eligible for the Medicaid

Work Incentive Program, the following provisions apply to non-
institutional medical assistance:
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(a)  For A, B, or D Medicaid, the income of a spouse shall
not be considered in determining Medicaid eligibility of a
person who receives SSI.  SSI recipients who meet all other
Medicaid eligibility factors shall be eligible for Medicaid
without spending down.

(b)  If an ineligible spouse of an aged, blind, or disabled
person has more income after deductions than the allocation for
a spouse, that income shall be deemed to be income to the aged,
blind, or disabled spouse to determine eligibility.

(c)  The Department shall determine household size and
whose income counts for A or D Medicaid as described below.

(i)  If only one spouse is aged or disabled:
(A)  income of the ineligible spouse shall be deemed to be

income to the eligible spouse when it exceeds the allocation for
a spouse.  The combined income shall then be compared to
100% of the federal poverty guideline for a two-person
household.  If the combined income exceeds that amount, it
shall be compared, after allowable deductions, to the BMS for
two to calculate the spenddown.

(B)  If the ineligible spouse’s income does not exceed the
allocation for a spouse, the ineligible spouse’s income shall not
be counted and the ineligible spouse shall not be included in the
household size or the BMS.  Only the eligible spouse’s income
shall be compared to 100% of the federal poverty guideline for
one.  If the income exceeds that amount, it shall be compared,
after allowable deductions, to the BMS for one to calculate the
spenddown.

(ii)  If both spouses are either aged or disabled, the income
of both spouses is combined and compared to 100% of the
federal poverty guideline for a two-person household.  SSI
income is not counted.

(A)  If the combined income exceeds that amount, and one
spouse receives SSI, only the income of the non-SSI spouse,
after allowable deductions, shall be compared to the BMS for a
one-person household to calculate the spenddown.

(B)  If neither spouse receives SSI and their combined
income exceeds the federal poverty guideline, then the income
of both spouses, after allowable deductions, shall be compared
to the BMS for a two-person household to calculate the
spenddown.

(C)  If neither spouse receives SSI and only one spouse will
be covered under the applicable program, income of the non-
covered spouse shall be deemed to the covered spouse when it
exceeds the spousal allocation.  If the non-covered spouse’s
income does not exceed the spousal allocation, then only the
covered spouse’s income shall be counted.  In both cases, the
countable income shall be compared to the two-person poverty
guideline.  If it exceeds the limit, then income shall be compared
to the BMS.

(I)  If the non-covered spouse has deemable income, the
countable income shall be compared to a two-person BMS to
calculate a spenddown.

(II)  If the non-covered spouse does not have deemable
income, then only the covered spouse’s income shall be
compared to a one-person BMS to calculate the spenddown.

(iii)  If an aged or disabled person has a spouse who is
blind, then income of the blind spouse shall be deemed to the
aged or disabled person when this income exceeds the allocation
for a spouse to determine eligibility for the poverty-related Aged

or Disabled Medicaid programs.  If the deemed income of the
blind spouse does not exceed the allocation for a spouse, none
of the blind spouse’s income shall be counted.  In either case,
countable income shall be compared to the poverty guideline for
a two-person household to determine eligibility for the aged or
disabled spouse.

(A)  If the countable income does not exceed the two-
person poverty guideline, then the aged or disabled spouse shall
be eligible under the poverty-related Aged or Disabled Medicaid
program.

(B)  If the countable income exceeds the two-person
poverty guideline, then eligibility under the spenddown program
shall be determined as described in (ii)(A) if the blind spouse
receives SSI or as in (ii)(B)or (ii)(C)(I) or (II) if the blind
spouse does not receive SSI.

(d)  The Department shall determine household size and
whose income counts for B Medicaid as described below.

(i)  If the spouse of a blind client is aged, blind, or disabled
and does not receive SSI, income of both spouses shall be
combined and, after allowable deductions, compared to the
BMS for a two-person household to calculate the spenddown.

(A)  If only one spouse will be covered, or the aged or
disabled spouse is eligible under the A or D poverty-related
program, income of the non-covered spouse shall be deemed
when it exceeds the allocation for a spouse.  The total countable
income shall then be compared to the BMS for a two-person
household to calculate the spenddown.

(B)  If the non-covered spouse’s income does not exceed
the allocation for a spouse, then only the covered spouse’s
income shall be counted and compared to the BMS for a one-
person household.

(C)  If the spouse of a blind client receives SSI, then only
the income of the blind spouse shall be compared to the BMS
for one.

(ii)  If the spouse is not aged, blind, or disabled, income
shall be deemed to the blind spouse when it exceeds the
allocation for a spouse, and, after allowable deductions, the
combined income shall be compared to the BMS for two.  If the
ineligible spouse’s income does not exceed the allocation for a
spouse, only the blind spouse’s income, after allowable
deductions, shall be compared to the BMS for one person to
calculate the spenddown.

(e)  The Department shall determine household size and
whose income counts for QMB, SLMB, and QI assistance as
described below.

(i)  If both spouses receive Part A Medicare and both want
coverage, income shall be combined and compared to the
applicable percentage of the poverty guideline for a two-person
household.  SSI income shall not be counted.

(ii)  If one spouse receives Part A Medicare, and the other
spouse is aged, blind, or disabled, does not receive Part A
Medicare, or does not want coverage, then income of the
ineligible spouse shall be deemed to the eligible spouse when it
exceeds the allocation for a spouse.  If the income of the
ineligible spouse does not exceed the allocation for a spouse,
then only the income of the eligible spouse shall be counted.  In
both cases, the countable income shall be compared to the
applicable percentage of the federal poverty guideline for a two-
person household.
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(f)  If any parent in the home receives SSI, the income of
neither parent shall be considered to determine a child’s
eligibility for B or D Medicaid.

(g)  Payments for providing foster care to a child are
countable income.  The portion of the payment that represents
a reimbursement for the expenses related to providing foster
care is not countable income.

(14)  For institutional Medicaid, the Department shall only
count the client in the household size and only count the client’s
income to determine contribution to cost of care.

(15)  Interest accrued on an Individual Development
Account as defined in Sections 404-416 of Pub. L. No. 105-285
effective October 27, 1998 shall not count as income.

R414-304-3.  Medicaid Work Incentive Program Unearned
Income Provisions.

(1)  The Department adopts 20 CFR 416.1102, 416.1103,
416.1120 through 416.1148, 416.1150, 416.1151, and
Appendix to Subpart K of 416, 1998 ed., which are incorporated
by reference.  The Department adopts Pub. L. No. 105-33
(4735) enacted August 5, 1997, Pub. L. No. 104-193, Section
103 effective August 22, 1996, and Pub. L. No. 105-285,
Section 404-416 effective October 27, 1998 which are
incorporated by reference.  The Department adopts Pub. L. No.
104-204 (1805)(c) and (d) enacted September 26, 1996 and 105-
306 (7)(a) and (c) enacted October 28, 1998 which is
incorporated by reference.

(2)  The Department shall allow the provisions found in
R414-304-2 (3) through (12) and (14).

(3)  The income from from an ineligible spouse or parent
shall be determined by the total of the earned and unearned
income using the appropriate exclusions in 416.1161, except
that court ordered support payments would not be allowed.

(4)  For the Medicaid Work Incentive Program, the income
of a spouse or parent shall not be considered in determining
eligibility of a person who receives SSI.  SSI recipients who
meet all other Medicaid Work Incentive Program eligibility
factors shall be eligible without paying a Medicaid buy-in
premium.

(5)  The Department shall determine household size and
whose income counts for the Medicaid Work Incentive Program
as described below:

(a)  If the Medicaid Work Incentive Program individual is
an adult and is not living with a spouse, count only the income
of the individual.  After allowable deductions, the net income
shall be compared to 250% of the federal poverty guideline for
one person.

(b)  If the Medicaid Work Incentive Program individual is
living with a spouse, combine their income before allowing any
deductions.  Include in the household size the spouse and any
children under age 18.  Also include in the household size any
children who are 18, 19, or 20 and are full-time students.
Compare the net income of the Medicaid Work Incentive
Program individual and spouse to 250% of the federal poverty
guideline for the household size involved.

(c)  If the Medicaid Work Incentive Program individual is
a child living with a parent, combine the income of the Medicaid
Work Incentive Program individual and the parents before
allowing any deductions.  Include in the household size the

parents, any minor siblings, and siblings who are age 18, 19, or
20 and are full-time students.  Compare the net income of the
Medicaid Work Incentive Program individual and their parents
to 250% of the federal poverty guideline for the household size
involved.

(6)  Interest accrued on an Individual Develotment Account
as defined in Sections 404-416 Of Pub. L. No. 105-285
effective October 27, 1998 shall not count as income.

R414-304-4.  Family Medicaid and Institutional Family
Medicaid Unearned Income Provisions.

(1)  The Department adopts 42 CFR 435.725 through
435.832, 1998 ed., and 45 CFR 233.20(a)(1), 233.20(a)(3)(iv),
233.20(a)(3)(v), 233.20(a)(3)(xxi), 233.20 (4)(ii), and 233.51,
1998 ed., which are incorporated by reference.  The Department
adopts Subsection 404(h)(4) of the Compilation of the Social
Security Laws in effect January 11, 1999, which is incorporated
by reference.  The Department shall not count as income any
payments that are prohibited under other federal laws from
being counted as income to determine eligibility for federally-
funded medical assistance programs.

(2)  The following definitions apply to this section:
(a)  A "a bona fide loan" is a loan that has been contracted

in good faith without fraud or deceit and genuinely endorsed in
writing for repayment.

(b)  "Unearned income" means cash received for which the
individual performs no service.

(c)  "Quarter" means any three month period that includes
January through March, April through June, July through
September or October through December.

(3)  Bona fide loans are not countable income.
(4)  Support and maintenance assistance provided in-kind

by a non-profit organization certified by the Department of
Human Services is not countable income.

(5)  The value of food stamp assistance is not countable
income.

(6)  SSI and State Supplemental Payments are income for
children receiving Child, Family, Newborn, or Newborn Plus
Medicaid.

(7)  $30 is deducted from rental income if that income is
consistent with community standards.  Additional deductions
are allowed if the client can prove greater expenses.  The
following expenses in excess of $30 may be allowed:

(a)  taxes and attorney fees needed to make the income
available;

(b)  upkeep and repair costs necessary to maintain the
current value of the property.  This includes utility costs.

(c)  only the interest can be deducted on a loan or mortgage
made for upkeep or repair;

(d)  if meals are provided to a boarder, the value of a one-
person food stamp allotment.

(8)  Cash gifts that do not exceed $30 a quarter per person
in the assistance unit are not countable income.  A cash gift may
be divided equally among all members of the assistance unit.

(9)  Deferred income is countable income when it is
received by the client if receipt can be reasonably anticipated.

(10)  The value of special circumstance items is not
countable income if the items are paid for by donors.

(11)  Home energy assistance is not countable income.
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(12)  All money received from an insurance settlement for
destroyed exempt property is counted unless the income is used
to purchase replacement property.  If income received exceeds
the money needed to replace the property, the difference is
countable income.

(13)  SSA reimbursements of Medicare premiums are not
countable income.

(14)  Payments from trust funds are countable income if the
payments are not available on demand.

(15)  FEP, Working Toward Employment Program
payments, and Refugee Cash Assistance are not countable
income.

(16)  Only the portion of a Veteran’s Administration check
to which the client is legally entitled is countable income.

(17)  When the entitlement amount of a check differs from
the payment amount, the entitlement amount is countable
income unless the deduction is involuntary.

(18)  Deposits to joint checking or savings accounts are
countable income, even if the deposits are made by a non-
household member.  Clients who dispute ownership of deposits
to joint checking or savings accounts shall be given an
opportunity to prove that the deposits do not represent income
to them.  Funds that are successfully disputed are not countable
income.

(19)  The income of an alien’s sponsor is not countable
income.

(20)  The interest earned from a sales contract on either or
both the lump sum and installment payments is countable
unearned income when it is received or made available to the
client.

(21)  Interest accrued on an Individual Development
Account as defined in Sections 404-416 of Pub. L. No.105-285
efective October 27, 1998 shall not count as income.

R414-304-5.  A, B and D Medicaid and A, B and D
Institutional Medicaid Earned Income Provisions.

(1)  The Department adopts 42 CFR 435.725 through
435.832, 1998 ed., and 20 CFR 416.1110 through 416.1112,
1999 ed., which are incorporated by reference.  The department
adopts Subsection 1612(b)(4)(A) and (B) of the Compilation of
the Social Security Laws, in effect January 1, 1999, which is
incorporated by reference.

(2)  The Department shall allow SSI recipients, who have
a plan for achieving self support approved by the Social Security
Administration, to set aside income that allows them to purchase
work-related equipment or meet self support goals.  This income
shall be excluded and may include earned and unearned income.

(3)  Expenses relating to the fulfillment of a plan to achieve
self-support shall not be allowed as deductions from income.

(4)  For A, B and D Medicaid, earned income used to
compute a needs-based grant is not countable.

(5)  For A, B and D Institutional Medicaid, $125 shall be
deducted from earned income before contribution towards cost
of care is determined.

(6)  For A, B and D Institutional Medicaid impairment-
related work expenses shall be allowed as an earned income
deduction.

(7)  Capital gains shall be included in the gross income
from self-employment.

(8)  To determine countable net income from self-
employment, the state shall allow a 40 percent flat rate
exclusion off the gross self-employment income as a deduction
for business expenses for A, B, or D category programs that use
a percentage if the federal poverty guideline as an eligibility
income limit.  For self-employed individuals who have actual
allowable business expenses greater than the 40 percent flat rate
exclusion amount, if the individual provides verification of the
actual expenses, the self-employment net profit amount will be
calculated using the same deductions that are allowed under
federal income tax rules.

(9)  To determine countable net income from self-
employment, the state shall allow the cost of doing business to
be deducted from the gross income for A, B, or D category
programs that do not use a percentage of the federal poverty
guideline as an eligibility income limit.  However, no
deductions shall be allowed for the following business expenses:

(a)  transportation to and from work;
(b)  payments on the principal for business resources;
(c)  net losses from previous tax years;
(d)  taxes;
(e)  money set aside for retirement;
(f)  work-related personal expenses;
(g)  depreciation.
(10)  Net losses of self-employment from the current tax

year may be deducted from other earned income.
(11)  Earned income paid by the U.S. Census Bureau to

temporary census takers shall be excluded for any A, B, or D
category programs that use a percentage of the federal poverty
guideline as an eligibility income limit.

R414-304-6.  Family Medicaid and Family Institutional
Medicaid Earned Income Provisions.

(1)  The Department adopts 42 CFR 435.725 through
435.832, 1998 ed. and 45 CFR 233.20(a)(6)(iii) through (iv),
233.20(a)(6)(v)(BA), 233.20(a)(6)(vi) through (vii), and
233.20(a)(11), 1999 ed., which are incorporated by reference.

(2)  The following definitions apply to this section:
(a)  "Full-time student" means a person enrolled for the

number of hours defined by the particular institution as fulfilling
full-time requirements.

(b)  "Part-time student" means a person who is enrolled for
at least one-half the number of hours or periods considered by
the institution to be customary to complete the course of study
within the minimum time period.  If no schedule is set by the
school, the course of study must be no less than an average of
two class periods or two hours a day, whichever is less.

(c)  "School attendance" means enrollment in a public or
private elementary or secondary school, a university or college,
vocational or technical school or the Job Corps, for the express
purpose of gaining skills that will lead to gainful employment.

(d)  "Full-time employment" means an average of 100 or
more hours of work a month or an average of 23 hours a week.

(e)  "Aid to Families with Dependent Children" (AFDC)
means a state plan for aid that was in effect on June 16, 1996.

(f)  "1931 Family Medicaid" means a medical assistance
program that uses the AFDC eligibility criteria in effect on June
16, 1996 along with any subsequent amendments in the State
Plan, except that 1931 Family Medicaid eligibility for recipients
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of TANF cash assistance follows the eligibility criteria of the
Family Employment Program.

(g)  "Temporary Assistance to Needy Families" (TANF)
means a grant program providing financial assistance to eligible
families with dependent children.  It is also referred to as Family
Employment Program (FEP).

(3)  The income of a dependent child is not countable
income if the child is:

(a)  in school or training full-time;
(b)  in school or training part-time, if employed less than

100 hours a month;
(c)  in JTPA.
(4)  For Family Medicaid the 30 and 1/3 deduction is

allowed if the wage earner has received a TANF financial
payment or 1931 Family Medicaid in one of the four previous
months and this disregard has not been exhausted.

(5)  To determine countable net income from self-
employment, the state shall allow a 40 percent flat rate exclusion
off the gross self-employment income as a deduction for
business expenses for 1931 Medicaid and for Family Medicaid
programs that use a percentage of the federal poverty guideline
as an eligibility income limit.  For self-employed individuals
who have actual allowable business expenses greater than the 40
percent flat rate exclusion amount, if the individual provides
verification of the actual expenses, the self-employment net
profit amount will be calculated using the same deductions that
are allowed under federal income tax rules.

(6)  To determine countable net income from self-
employment, the state shall allow the cost of doing business to
be deducted from the gross income for Family Medicaid
categories that do not use a percentage of the federal poverty
guideline as an eligibility income limit.  However, items such as
depreciation, personal business and entertainment expenses,
personal transportation, purchase of capital equipment, and
payments on the principal of loans for capital assets or durable
goods, are not business expenses.

(7)  For Family Medicaid, the Department shall deduct
child care costs from the earned income of clients working 100
hours or more in a calendar month.  A maximum of up to
$200.00 per child under age 2 and $175.00 per child age 2 and
older may be deducted.  A maximum of up to $160.00 per child
under age 2 and $140.00 per child age 2 and older a month may
be deducted from the earned income of clients working less than
100 hours in a calendar month.

(8)  For Family Institutional Medicaid, the Department
shall deduct child care costs from the earned income of clients
working 100 hours or more in a calendar month.  A maximum
of up to $160 a month per child may be deducted.  A maximum
of up to $130 a month shall be deducted from the earned income
of clients working less than 100 hours in a calendar month.

(9)  Earned income paid by the U.S. Census Bureau to
temporary census takers shall be excluded for any family
Medicaid programs that use a percentage of the federal poverty
guideline as an eligibility income limit, and for determining
eligibility for 1931 Family Medicaid.

(10)  Under 1931 Family Medicaid, for households that
pass the 185% gross income test, if net income does not exceed
the applicable BMS, the household shall be eligible for 1931
Family Medicaid.  No health insurance premiums or medical

bills shall be deducted from gross income to determine net
income for 1931 Family Medicaid.

(11)  For Family Medicaid recipients who otherwise meet
1931 Family Medicaid criteria, who lose eligibility because of
earned income that does not exceed 185% of the federal poverty
guideline, the state shall disregard earned income of the
specified relative for six months to determine eligibility for
1931 Family Medicaid.  Before the end of the sixth month, the
state shall conduct a review of the household’s earned income.
If the earned income exceeds 185% of the federal poverty
guideline, the household will be eligible to receive Transitional
Medicaid following the provisions of R414-303 as long as it
meets all other criteria.

After the first six months of disregarding earned income,
if the average monthly earned income of the household does not
exceed 185% of the federal poverty guideline for a household
of the same size, the state shall continue to disregard earned
income for an additional six months to determine eligibility for
1931 Family Medicaid.  In the twelfth month of receiving such
income disregard, if the household continues to have earned
income, the household will be eligible to receive Transitional
Medicaid following the provisions of R414-303 as long as it
meets all other criteria.

R414-304-7.  A, B and D Medicaid and Family Medicaid
Income Deductions.

(1)  The Department adopts 42 CFR 435.831, 1998 ed.,
which is incorporated by reference.

(2)  The Department shall allow health insurance premiums
providing coverage for anyone in the family or the BMS as
deductions in the month of payment.  The entire payment shall
be allowed as a deduction and will not be prorated.  The
Department shall not allow health insurance premiums as a
deduction for determining eligibility for the poverty-related
medical assistance programs or 1931 Family Medicaid.

(3)  Medicare premiums shall not be allowed as deductions
if the state reimburses the client.

(4)  Medical expenses shall be allowed as deductions only
if the expenses meet all of the following conditions:

(a)  The medical service was received by the client, client’s
spouse, parent of an unemancipated client or unemancipated
sibling of an unemancipated client, a deceased spouse or a
deceased dependent child.

(b)  The medical bill shall not be paid by Medicaid or a
third party.

(c)  The medical bill remains unpaid or was paid during the
month of application or at anytime in the three months
immediately preceding the month of application.  The date the
medical service was provided on an unpaid expense does not
matter.

(5)  A medical expense shall not be allowed as a deduction
more than once.

(6)  A medical expense allowed as a deduction must be for
a medically necessary service.  The Department of Health shall
be responsible for deciding if services are not medically
necessary.

(7)  The Department shall not allow as a medical expense,
co-payments required under the State Medicaid Plan that are
owed or paid by the client to receive Medicaid-covered services.
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(8)  For poverty-related medical assistance, an individual
or household shall be ineligible if countable income exceeds the
applicable income limit.  Medical costs are not allowable
deductions for determining eligibility for poverty-related
medical assistance programs.  No spenddown shall be allowed
to meet the income limit for poverty-related medical assistance
programs.

(9)  As a condition of eligibility, clients must certify on
Form 1049B that medical expenses in the benefit month are
expected to exceed the spenddown amount.  The client must do
this when spenddown starts, at each review, and when the client
chooses a different spenddown option.  If medical expenses are
less than or equal to the spenddown, the client shall not be
eligible for that month.  The client may elect to use allowable
medical expenses the client still owes from previous months to
reduce the spenddown so that expected medical expenses for the
benefit month exceed the remaining spenddown owed.

(10)  Pre-paid medical expenses shall not be allowed as
deductions.

(11)  The Department elects not to set limits on the amount
of medical expenses that can be deducted.

(12)  Clients may choose to meet their spenddown
obligation by incurring medical expenses or by paying a
corresponding amount to the Department.

(13)  For A, B and D Medicaid institutional costs shall be
allowed as deductions if the services are medically necessary.
The Department of Health shall be responsible for deciding if
services for institutional care are not medically necessary.

(14)  No one shall be required to pay a spenddown of less
than $1.

(15)  Medicaid covered medical costs incurred in a current
benefit month cannot be used to meet spenddown when the
client is enrolled in an HMO.  Bills for mental health services
incurred in a benefit month cannot be used to meet spenddown
if the client will be eligible for Medicaid and lives in a county
which has a single mental health provider under contract with
Medicaid to provide services to all Medicaid clients who live in
that county.  Bills for mental health services received in a
retroactive or application month that the client has fully-paid
during that time can be used to meet spenddown as long as the
services were not provided by the mental health provider in the
client’s county of residence which is under contract with
Medicaid to provide services to all Medicaid clients.

R414-304-8.  Medicaid Work Incentive Program Income
Deductions.

(1)  The Department shall allow the provisions found in
R414-304 (1) through (3) and (14).

(2)  The Department shall allow the following deductions
from income in determining net income that is compared to
250% of the federal poverty guideline:

(a)  $20 from unearned income.  If there is less than $20 in
unearned income, deduct the balance of the $20 from earned
income;

(b)  $65 plus one have the remainder of earned income.
(3)  For the Medicaid Work Incentive Program, an

individual or household shall be ineligible if countable income
exceeds the applicable income limit.  Health insurance
premiums and medical costs are not allowed as deductions from

income before comparing countable income to the applicable
limit.

(4)  Health insurance premiums paid by the Medicaid Work
Incentive Program individual to purchase health insurance for
themselves or other family members in the household shall be
allowed as a deduction from income before determining the
buy-in premium.

(5)  An eligible individual may meet the buy-in premium
with cash.

R414-304-9.  A, B, and D Institutional Medicaid and Family
Institutional Medicaid Income Deductions.

(1)  The Department adopts 42 CFR 435.725 and 435.726,
1998 ed., which are incorporated by reference.  The Department
adopts Subsection 1902(r)(1) and 1924 of the Compilation of
the Social Security Laws, in effect January 1, 1999, which are
incorporated by reference.

(2)  The following definitions apply to this section:
(a)  "Family member" means a son, daughter, parent, or

sibling of the client or the client’s spouse who lives with the
spouse.

(b)  "Dependent" means earning less than $2,000 a year,
not being claimed as a dependent by any other individual, and
receiving more than half of one’s annual support from the client
or the client’s spouse.

(3)  Health insurance premiums:
(a)  For institutionalized and waiver eligible clients, the

Department shall allow health insurance premiums only for the
institutionalized or waiver eligible client and only if paid with
the institutionalized or waiver eligible client’s funds.  Health
insurance premiums shall be allowed as a deduction in the
month due.  The payment shall not be pro-rated.

(b)  The Department shall allow the portion of a combined
premium, attributable to the institutionalized or waiver-eligible
client, as a deduction if the combined premium includes a
spouse or dependent family member and is paid from the funds
of the institutionalized or waiver eligible client.

(4)  Medicare premiums shall not be allowed as deductions
if the state pays the premium or reimburses the client.

(5)  Medical expenses shall be allowed as deductions only
if the expenses meet all of the following conditions:

(a)  the medical service was received by the client;
(b)  the unpaid medical bill shall not be paid by Medicaid

or a third party;
(c)  the paid medical bill can be allowed only in the month

paid.  No portion of any paid bill can be allowed after the month
of payment.

(6)  A medical expense shall not be allowed as a deduction
more than once.

(7)  A medical expense allowed as a deduction must be for
a medically necessary service.  The Department of Health shall
be responsible for deciding if services are not medically
necessary.

(8)  Pre-paid medical expenses shall not be allowed as
deductions.

(9)  The Department shall not allow as a medical expense,
co-payments required under the State Medicaid Plan that are
owed or paid by a client to receive Medicaid-covered services.

(10)  The Department elects not to set limits on the amount
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of medical expenses that can be deducted.
(11)  Institutionalized clients are to contribute all countable

income remaining after allowable deductions to the institution
as their contribution to the cost of their care.

(12)  The personal needs allowance shall be equal to $45.
(13)  Except for an individual eligible for the Personal

Assistance Waiver, an individual receiving assistance under the
terms of a Home and Community-Based Services Waiver shall
be eligible to receive a deduction for a non-institutionalized,
non-waiver-eligible spouse and dependent family member as if
that individual were institutionalized.

(14)  Income received by the spouse or dependent family
member shall be counted in calculating the deduction if that type
of income is countable to determine Medicaid eligibility.  No
income disregards shall be allowed.  Certain needs-based
income and state supplemental payments shall not be counted in
calculating the deduction.  Tribal income shall be counted.

(15)  If the income of a spouse or dependent family
member is not reported, no deduction shall be allowed for the
spouse or dependent family member.

(16)  A client shall not be eligible for Medicaid coverage
if medical costs are not at least equal to the contribution
required towards the cost of care.

(17)  To determine a deduction for a community spouse,
the standard utility allowance for households with heating costs
shall be equal to $150.  For households without heating costs,
actual utility costs shall be used.  The maximum allowance for
a telephone bill is $20.  Clients shall not be required to verify
utility costs more than once in a certification period.

(18)  Medicaid covered medical costs incurred in a current
benefit month cannot be used to meet spenddown when the
client is enrolled in an HMO.  Bills for mental health services
incurred in a benefit month cannot be used to meet spenddown
if the client will be eligible for Medicaid and lives in a county
which has a single mental health provider under contract with
Medicaid to provide services to all Medicaid clients who live in
that county.  Bills for mental health services received in a
retroactive or application month that the client has fully-paid
during that time can be used to meet spenddown as long as the
services were not provided by the mental health provider in the
client’s county of residence which is under contract with
Medicaid to provide services to all Medicaid clients.

R414-304-10.  Budgeting.
(1)  The Department adopts 42 CFR 435.601 and 435.640,

1998 ed., which are incorporated by reference.  The Department
adopts 45 CFR 233.20(a)(3)(iii), 233.31, and 233.33, 1998 ed.,
which are incorporated by reference.

(2)  The following definitions apply to this section:
(a)  "Best estimate" means that income is calculated for the

upcoming certification period based on current information
about income being received, expected income deductions, and
household size.

(b)  "Prospective eligibility" means that eligibility is
determined each month for the immediately following month
based on a best estimate of income.

(c)  "Prospective budgeting" is the process of calculating
income and determining eligibility and spenddown for future
months based on the best estimate of income, deductions, and

household size.
(d)  "Income averaging" means using a history of past

income and expected changes, and averaging it over a
determined period of time that is representative of future
monthly income.

(e)  "Income anticipating" means using current facts
regarding rate of pay and number of working hours to anticipate
future monthly income.

(f)  "Income annualizing" means using total income earned
during one or more past years, or a shorter applicable time
period, and anticipating any future changes, to estimate the
average annual income.  That estimated annual income is then
divided by 12 to determine the household’s average monthly
income.

(g)  "Factoring" means that a monthly amount shall be
determined to take into account the months of pay where an
individual receives a fifth paycheck when paid weekly or a third
paycheck when paid every other week.  Weekly income shall be
factored by multiplying the weekly amount by 4.3 to obtain a
monthly amount.  Income paid every other week shall be
factored by 2.15 to obtain a monthly amount.

(h)  "Reportable income changes" are those that cause
income to change by more than $25.  All income changes must
be reported for an institutionalized individual.

(3)  The Department shall do prospective budgeting on a
monthly basis.

(4)  A best estimate of income based on the best available
information shall be an accurate reflection of client income in
that month.

(5)  The Department shall use the best estimate of income
to be received or made available to the client in a month to
determine eligibility and spenddown.

(6)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.

(7)  The Department shall count income in the following
manner:

(a)  For QMB, SLMB, QI, Medicaid Work Incentive
Program, and A, B, D, and Institutional Medicaid income shall
be counted as it is received.  Income that is received weekly or
every other week shall not be factored.

(b)  For Family Medicaid programs, income that is received
weekly or every other week shall be factored.

(8)  Lump sums are income in the month received.  Any
amount of a lump sum remaining after the end of the month of
receipt is a resource.  Lump sum payments can be earned or
unearned income.

(9)  Income paid out under a contract shall be prorated to
determine the countable income for each month.  Only the
prorated amount shall be used to determine spenddown or
eligibility for a month.  If the income will be received in fewer
months than the contract covers, the income shall be prorated
over the period of the contract.  If received in more months than
the contract covers, the income shall be prorated over the period
of time in which the money will be received.

(10)  To determine the average monthly income for farm
and self-employment income, the Department shall determine
the annual income earned during one or more past years, or
other applicable time period, and factor in any current changes
in expected income for future months. Less than one year’s
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worth of income may be used if this income has recently begun,
or a change occurs making past information unrepresentative of
future income.  The monthly average income shall be adjusted
during the year when information about changes or expected
changes is received by the Department.

(11)  Student income received other than monthly shall be
prorated to determine the monthly countable income.  This is
done by dividing the total amount by the number of calendar
months classes are in session.

(12)  Income from Indian trust accounts not exempt by
federal law shall be prorated to determine the monthly countable
income when the income varies from month to month, or it is
received less often than monthly.  This is done by dividing the
total amount by the number of months it covers.

(13)  Eligibility for retroactive assistance shall be based on
the income received in the month for which retroactive coverage
is sought.  When income is being prorated or annualized, then
the monthly countable income determined using this method
shall be used for retroactive benefit months, except when the
income was not being received during, and was not intended to
cover, the retroactive months.

R414-304-11.  Income Standards.
(1)  The Department adopts Sections 1902(a)(10)(E),

1902(l), 1902(m), 1903(f) and 1905(p) of the Compilation of the
Social Security Laws, in effect January 1, 1999, which are
incorporated by reference.

(2)  The Aged and Disabled poverty-related Medicaid
income standard shall be calculated as 100% of the federal non-
farm poverty guideline.  If an Aged or Disabled person’s income
exceeds this amount the current Medicaid Income Standards
(BMS) shall apply unless the disabled individual or a disabled
aged individual has earned income.  In this case follow the
income standards for the Medicaid Work Incentive Program.

(3)  The income standard for the Medicaid Work Incentive
Program shall be equal to 250% of the federal poverty guideline
for a family of the size involved.  If income exceeds this amount
the current Medicaid Income Standards (BMS) shall apply.  The
Department shall charge a premium equal to 20% of the
countable income of the Medicaid Work Incentive Program
eligible individual, or the eligible individual and eligible spouse,
when this income exceeds 100% of the federal poverty guideline
for the number of eligible individuals.  When the eligible
individual is a minor child, the Department shall charge a
premium equal to 20% of the child’s countable income when this
income exceeds 100% of the federal poverty guideline for a one
person household.

(4)  The income limit for pregnant women, and children
under one year of age, shall be equal to 133% of the federal
poverty guideline for a family of the size involved.  If income
exceeds this amount, the current Medicaid Income Standards
(BMS) shall apply.

(5)  The current Medicaid income standards (BMS) are as
follows:
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R414-304-12.  A, B and D Medicaid, QMB, SLMB, and QI
Filing Unit.

(1)  The Department adopts 42 CFR 435.601 and 435.602,
1998 ed., which are incorporated by reference.  The Department
adopts Subsections 1902(l)(1), (2), and (3), 1902(m)(1) and (2),
and 1905(p) of the Compilation of the Social Security Laws, in
effect January 1, 1999, which are incorporated by reference.

(2)  The following individuals shall be counted in the BMS
for A, B and D Medicaid:

(a)  the client;
(b)  a spouse who lives in the same home, if the spouse is

eligible for A, B, or D Medicaid, and is included in the
coverage;

(c)  a spouse who lives in the same home, if the spouse has
deemable income above the allocation for a spouse.

(3)  The following individuals shall be counted in the
household size for A or D poverty-related Medicaid:

(a)  the client;
(b)  a spouse who lives in the same home, if the spouse is

aged, blind, or disabled, regardless of the type of income the
spouse receives, or whether the spouse is included in the
coverage;

(c)  a spouse who lives in the same home, if the spouse is
not aged, blind or disabled, but has deemable income above the
allocation for a spouse.

(4)  The following individuals shall be counted in the
household size for a QMB, SLMB, or QI case:

(a)  the client;
(b)  a spouse living in the same home who receives Part A

Medicare or is Aged, Blind, or Disabled, regardless of whether
the spouse has any deemable income or whether the spouse is
included in the coverage;

(c)  a spouse living in the same home who does not receive
Part A Medicare and is not Aged, Blind, or Disabled, if the
spouse has deemable income above the allocation for a spouse.

(5)  The following individuals shall be counted in the
household size for the Medicaid Work Incentive Program:

(a)  the client;
(b)  a spouse living in the same home;
(c)  parents living with a minor child;
(d)  children under age 18
(e)  children age 18, 19, or 20 if they are in school full-

time,
(6)  Eligibility for A, B and D Medicaid and the

spenddown, if any; A and D poverty-related Medicaid; and
QMB, SLMB, and QI programs shall be based on the income of
the following individuals:
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(a)  the client;
(b)  parents living with the minor client;
(c)  a spouse who is living with the client.  Income of the

spouse is counted based on R414-304–2.
(7)  Eligibility for the Medicaid Work Incentive Program

shall be based on income of the following individuals:
(a)  the client;
(b)  parents living with the minor client;
(c)  a spouse who is living with the client.
(8)  If a person is "included" in the BMS, it means that

family member shall be counted as part of the household and his
or her income and resources shall be counted to determine
eligibility for the household, whether or not that family member
receives medical assistance.

(9)  If a person is "included" in the household size, it means
that family member shall be counted as part of the household to
determine what income limit applies, regardless of whether that
family member's income will be counted or whether that family
member will receive medical assistance.

R414-304-13.  Family Medicaid Filing Unit.
(1)  The Department adopts 42 CFR 435.601 and 435.602,

45 CFR 206.10(a)(1)(iii), 233.20(a)(1) and 233.20(a)(3)(vi),
1998 ed., which are incorporated by reference.

(2)  Except for determinations under 1931 Family
Medicaid, any unemancipated minor child may be excluded
from the Medicaid coverage group at the request of the specified
relative responsible for the children.  An excluded child shall be
considered an ineligible child and shall not be counted as part
of the household size for deciding what income limit will be
applicable to the family.  Income and resources of an excluded
child shall not be considered when determining eligibility or
spenddown.

(3)  The Department shall not use a grandparent's income
to determine eligibility or spenddown for a minor child, and the
grandparent shall not be counted in the household size.  A cash
contribution from the grandparents received by the minor child
or parent of the minor child is countable income.

(4)  Except for determinations under 1931 Family
Medicaid, if anyone in the household is pregnant, the unborn
child shall be included in the household size.  If a medical
authority confirms that the pregnant woman will have more than
one child, all of the unborn children shall be included in the
household size.

(5)  If a child is voluntarily placed in foster care and is in
the custody of a state agency, the parents shall be included in the
household size.

(6)  Parents who have relinquished their parental rights
shall not be included in the household size.

(7)  If a court order places a child in the custody of the
state, and the child is temporarily placed in an institution, the
parents shall not be included in the household size.

(8)  If a person is "included" in the household size, it means
that family member shall be counted as part of the household
and his or her income and resources shall be counted to
determine eligibility for the household, whether or not that
family member receives medical assistance.  The household size
determines which BMS level or, in the case of poverty-related
programs, which poverty guideline level will apply to determine

eligibility for the client or family.

R414-304-14.  A, B and D Institutional and Waiver Medicaid
and Family Institutional Medicaid Filing Unit.

(1)  For A, B, and D institutional, and home and
community-based waiver Medicaid, the Department shall not
use income of the client's parents or the client's spouse to
determine eligibility and spenddown.

(2)  For Family institutional, and home and community-
based waiver Medicaid programs, the Department adopts 45
CFR 206.10(a)(1)(vii), 1998 ed., which is incorporated by
reference.

(3)  The Department shall base eligibility and spenddown
on the income of the client and the sponsor of an alien who is
subject to deeming according to the rules described in 20 CFR
416.1166a, 1998 ed., which is incorporated by reference.

KEY:  financial disclosure, income, budgeting
July 6, 2001 26-18-1
Notice of Continuation February 6, 1998
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-305.  Resources.
R414-305-1.  A, B and D Medicaid and A, B and D
Institutional Medicaid Resource Provisions.

(1)  The Department adopts 42 CFR 435.735, 435.840
through 435.845, 1997 ed., and 20 CFR 416.1201 through
416.1202 and 416.1204 through 416.1266, 1998 ed., which are
incorporated by reference.  The Department adopts Subsections
1613(a)(4) and 1902(k) of the Compilation of the Social
Security Laws, 1993 ed., which is incorporated by reference.
The Department adopts 1917(d) and (e), 404(h)(4) and
1613(a)(13) of the Complilation of the Social Security Laws in
effect January 1, 1999, which are incorporated by reference.
The Department shall not count as an available resource any
assets that are prohibited under other federal laws from being
counted as a resource to determine eligibility for federally-
funded medical assistance programs.

(2)  The definitions in R414-1 and R414-301 apply to this
rule, in addition:

(a)  "Burial plot" means a burial space and any item related
to repositories customarily used for the remains of any deceased
member of the household.  This includes caskets, concrete
vaults, urns, crypts, grave markers and the cost of opening and
closing a grave site.

(b)  "Sanction" means a period of time during which a
person is not eligible for Medicaid services for institutional care
or services provided under a Home and Community Based
waiver due to a transfer of assets for less than fair market value.

(c)  "Transfer" in regard to assets means a person has
disposed of assets for less than fair market value.

(3)  A resource is available when the client owns it or has
the legal right to sell or dispose of the resource for the client’s
own benefit.

(4)  Except for the Medicaid Work Incentive Program, the
resource limit is $2,000 for a one person household, $3,000 for
a two member household and $25 for each additional household
member.

(5)  For an individual who meets the criteria for the
Medicaid Work Incentive Program, the resource limit is
$15,000. This limit applies whether the household size is one or
more than one.

(6)  The Department bases Medicaid eligibility on all
available resources owned by the client.  Eligibility cannot be
granted based upon the client’s intent to or action of disposing
of non-liquid resources.

(7)  Any resource or the interest from a resource, which is
held within the rules of the Uniform Gift to Minors Act is not
countable.  Any money from the resource which is given to the
child as unearned income is countable.

(8)  The resources of a ward that are controlled by a legal
guardian are counted as the ward’s resources.

(9)  Lump sum payments received on a sales contract for
the sale of an exempt home are not counted if the entire
proceeds are committed to replacement of the property sold
within 30 days and the purchase is completed within 90 days.
The individual shall receive one extension of 90 days, if more
than 90 days is needed to complete the actual purchase.
Proceeds is defined as all payments made on the principal of the

contract.  Proceeds does not include interest earned on the
principal.

(10)  If a resource is potentially available, but a legal
impediment to making it available exists, it is not a countable
resource until it can be made available.  The applicant or
recipient must take appropriate steps to make the resource
available unless one of the following conditions exist:

(a)  Reasonable action would not be successful in making
the resource available.

(b)  The probable cost of making the resource available
exceeds its value.

(11)  Water rights attached to the home and the lot on
which the home sits are exempt providing it is the client’s
principal place of residence.

(12)  For an institutionalized individual, a home or life
estate is not considered an exempt resource.  Therefore, a home
which is transferred to a trust becomes a countable resource or
constitutes a transfer of a resource. A home or life estate so
transferred could continue to be excluded under the provisions
of Section 1924 of the Compilation of the Social Security Laws,
in effect January 1, 1999.

(13)  For A, B and D Medicaid the Department shall not
count up to $6,000 of equity value of non-business property
used to produce goods or services essential to home use daily
activities.

(14)  For A, B and D Institutional Medicaid where the
resources are determined to exceed the limits for Medicaid,
eligibility shall not be given conditioned upon disposition of
resources as described in 20 CFR 416.1240, 2000 ed.

(15)  A previously unreported resource may be
retroactively designated for burial and thereby exempted
effective the first day of the month in which it was designated
for burial or intended for burial.  However, it cannot be
exempted retroactively prior to November 1982 or earlier than
2 years prior to the date of application.  Such resources shall be
treated as funds set aside for burial.

(16) One vehicle is exempt if it is used at least four times
per calendar year to obtain necessary medical treatment.

(17)  The Department allows SSI recipients, who have a
plan for achieving self support approved by the Social Security
Administration, to set aside resources that allow them to
purchase work-related equipment or meet self support goals.
These resources are excluded.

(18)  An irrevocable burial trust is not counted as a
resource.  However, if the owner is institutionalized or on home
and community based waiver Medicaid, the value of the trust,
which exceeds $7,000, is considered a transferred resource.

(19)  Business resources required for employment or self-
employment are not counted.

(20)  The Department shall exclude as a resource the
contributions made by an individual into and the interest
accrued on an Individual Development Account as defined in
Sections 404-416 of Pub. L. No. 105-285 effective October 27,
1998.

(21)  Additional resource exclusions for the Medicaid
Work Incentive Program.

(a)  For the Medicaid Work Incentive Program, the
Department shall exclude the following additional resources of
the eligible individual:
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(i)  Retirement funds held in an employer or union pension
plan, retirement plan or account, including 401(k) plans, or an
Individual Retirement Account, even if such funds are available
to the individual.

(ii)  A second vehicle when it is used by a spouse or child
of the eligible individual living in the houehold to get to work.

(b)  After qualifying for the Medicaid Work Incentive
Program, these resources will continue to be excluded
throughout the lifetime of the individual, even if the individual
ceases to have earned income or no longer meets the criteria for
the Work Incentive Program.

(22)  Life estates.
(a)  For non-institutional Medicaid life estates shall be

counted as resources only when a market exists for the sale of
the life estate as established by knowledgeable sources.

(b)  For Institutional Medicaid, life estates are countable
resources even if no market exists for the sale of the life estate.

(c)  The client may dispute the value of the life estate by
verifying the property value to be less than the established value
or by submitting proof based on the age and life expectancy of
the life estate owner that the value of the life estate is lower.
The value of a life estate shall be based upon the age of the
client and the current market value of the property.

(d)  The following table lists the life estate figure
corresponding to the client’s age.  This figure is used to establish
the value of a life estate:
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R414-305-2.  Family Medicaid and Family Institutional
Medicaid Resource Provisions.

1.  The Department adopts 45 CFR 206.10(a)(vii),
233.20(a)(3), and 233.51(b)(2), 1997 ed., which are
incorporated by reference.  The Department adopts Subsection
1902(k) of the Compilation of the Social Security Laws, 1993
ed., which is incorporated by reference.  The Department adopts
1917(d) and (e), Subsection 404(h) and 1613(a)(13) of the
Compilation of the Social Security Laws in effect January 1,
1999, which are incorporated by reference.  The Department
shall not cout as an available resource any assets that are
prohibited under other federal laws from being counted as a
resource to determine eligibility for federally-funded medical
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assistance programs.
(2)  A resource is available when the client owns it or has

the legal right to sell or dispose of the resource for the client’s
own benefit.

(3)  The resource limit is $2,000 for a one person
household, $3,000 for a two member household and $25 for
each additional household member.

(4) Except for the exclusion for a vehicle, the methodology
for treatment of resources is the same for all medically needy
and categorically needy individuals.

(5)  Medicaid eligibility is based on all available resources
owned by the client.  Eligibility cannot be granted based upon
the client’s intent to or action of disposing of non-liquid
resources.

(6)  The resources of a sanctioned household member are
counted.

(7)  The resources of a ward which are controlled by a legal
guardian are counted as the ward’s resources.

(8)  If a resource is potentially available, but a legal
impediment to making it available exists, it is not countable
until it can be made available.  The applicant or recipient must
take appropriate steps to make the resource available unless one
of the following conditions exist:

(a)  Reasonable action would not be successful in making
the resource available.

(b)  The probable cost of making the resource available
exceeds its value.

(9)  Except for determining countable resources for 1931
Family Medicaid, the maximum exemption for the equity of one
car is $1,500.

(10)  Maintenance items essential for day-to-day living are
not countable resources.

(11)  Life estates are not countable resources if the life
estate is the principal residence of the applicant or recipient.  If
the life estate is not the principle residence see Subsection
R414-305-1(22).

(12)  The resources of an ineligible child are not counted.
(13)  The value of the lot on which the home stands is not

counted if the lot does not exceed the average size of residential
lots for the community in which it is located.  The value of the
property in excess of an average size lot is a countable resource.

(14)  Water rights attached to a home and lot are not
counted.

(15)  Any resource, or interest from a resource, which is
held within the rules of the Uniform Gift to Minors Act is not
countable.  Any money from a resource which is given to the
child as unearned income is countable.

(16)  Lump sum payments received on a sales contract for
the sale of an exempt home are not counted if the entire
proceeds are committed to replacement of the property sold
within 30 days and the purchase is completed within 90 days.
The individual shall receive one extension of 90 days, if more
than 90 days is needed to complete the actual purchase.
Proceeds is defined as all payments made on the principal of the
contract.  Proceeds does not include interest earned on the
principal.

(17)  Retroactive benefits received from the Social Security
Administration and the Railroad Retirement Board are not
counted for the first 6 months after receipt.

(18)  A $1,500 burial and funeral fund exemption is
allowed for each eligible household member.  Burial and funeral
agreements include burial trusts, funeral plans, and funds set
aside expressly for the purposes of burial.

(19)  The resources of an alien’s sponsor are not considered
available to the alien.

(20)  Business resources required for employment or self
employment are not counted.

(21)  For 1931 Family Medicaid households, the state shall
either disregard the equity value of one vehicle that meets the
definition of a "passenger vehicle" as defined in 26-18-2(6) or
$1500 of the equity of one vehicle, whichever provides the
greatest disregard for the household.

(22)  For eligibility under Family-related Mewdicaid
programs, retirement funds held in an employer or union
pension plan, retirement plan or account including 401(k) plans
and Individual Retirement Accounts of a disabled parent or
disabled spouse who is not included in the coverage shall be
excluded from countable resources.

(23) The Department shall exclude from resources the
contributions made by an individual and the interest accrued on
funds held in an Individual Development account as defined in
Sections 404-416 of Pub. L. No. 105-285 effective October 27,
1998.

R414-305-3.  Spousal Impoverishment Resource Rules for
Married Institutionalized Individuals.

1.  The Department adopts Section 1924 of the
Compilation of the Social Security Laws, in effect January 1,
1999, which is incorporated by reference.

(2)  The resource limit is $2,000.
(3)  The Department shall determine the joint owned

resources of married couples as available to each other.  One
half of the joint owned resources shall count towards the
institutional client’s resource eligibility determination.

(4)  When a client is unable to comply with spousal
impoverishment rules and claims undue hardship because of an
uncooperative spouse or because the spouse cannot be located,
assignment of support rights shall be done by signing the Form
048.

(5)  "Undue hardship" in regard to counting a spouse’s
resources as available to the institutionalized client means:

(a)  The client completes the Form 048.
(b)  The client will not be able to get the medical care

needed without Medicaid.
(c)  The client is at risk of death or permanent disability

without institutional care.
(6)  The client may be eligible for Medicaid without regard

to the spouse’s resources if both of the following conditions are
met:

(a)  The spouse cannot be located or will not provide
information needed to determine eligibility.

(b)  The client signs the Form 048.
(7)  The assessed spousal share of resources shall not be

less than the minimum amount nor more than the maximum
amount mandated by section 1924(f) of the Compilation of the
Social Security Laws in effect January 1, 1998.

(8)  Any resource owned by the community spouse in
excess of the assessed spousal share is counted to determine the
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institutionalized client’s initial Medicaid eligibility.
(9)  A protected period, after eligibility is established, of up

to 90 days is allowed for an institutionalized client to transfer
resources to the community spouse.

(10)  After eligibility is established for the institutionalized
client, those resources held in the name of the community
spouse will not be considered available to the institutionalized
client.

R414-305-4.  Medicaid Qualifying Trusts.
The Department adopts Section 1902 of the Compilation of

the Social Security Laws, 1993 ed., which is incorporated by
reference.

R414-305-5.  Transfer of Resources for A, B and D Medicaid
and Family Medicaid.

There is no sanction for the transfer of resources.

R414-305-6.  Transfer of Resources for Institutional
Medicaid.

(1)  The Department adopts Subsection 1917(c) of the
Compilation of the Social Security Laws, in effect January 1,
1999, which is incorporated by reference.

(2)  The average private-pay rate for nursing home care in
Utah is $3,118 per month.

(3)  To determine if a resource is transferred for the sole
benefit of a spouse, disabled or blind child, or disabled
individual, a binding written agreement must be in place which
establishes that the resource transferred can only be used to
benefit the spouse, disabled child, or disabled individual, and is
actuarially sound.  The written agreement must specify the
payment amounts and schedule.  Any provisions in such
agreement that would benefit another person at any time
nullifies the sole benefit provision except for exempt trusts
established under section 1917(d) of the Compilation of the
Social Security Laws, January 1, 1999 ed., that provide for
repayment of the state Medicaid agency or provide for a pooled
trust to retain a portion of the remainder.

(4)  No sanction is imposed when the total value of a whole
life insurance policy is irrevocably assigned to the state; and the
recipient is the owner of and the insured in the policy; and no
further premium payments are necessary for the policy to remain
in effect.  At the time of the client’s death, the state shall
distribute the benefits of the policy as follows:

(a)  Up to $7,000 can be distributed to cover burial and
funeral expenses.  The total value of this distribution plus the
value of any irrevocable burial trusts and/or the burial and
funeral funds for the client can not exceed $7,000.

(b)  An amount to the state that is not more than the total
amount of previously unreimbursed medical assistance correctly
paid on behalf of the client.

(c)  Any amount remaining after payments are made as
defined in a. and b. will be made to a beneficiary named by the
client.

(5)  Clients that claim an undue hardship as a result of a
transfer of resources must meet both of the following conditions:

(a)  The client has exhausted all reasonable legal means to
regain possession of the transferred resource.  It is considered
unreasonable to require the client to take action if a

knowledgeable source confirms that it is doubtful those efforts
will succeed.  It unreasonable to require the client to take action
more costly than the value of the resource.

(b)  The client is at risk of death or permanent disability if
not admitted to a medical institution or Waiver service.  This
decision will be based upon the client’s medical condition and
the financial situation of the client.  Income of the client, client’s
spouse, and parents of an unemancipated client shall be used to
decide if the financial situation creates undue hardship.

(6)  After Institutional Medicaid eligibility is determined,
the client’s spouse, not living in the institution, may transfer any
resource to any person without impacting the Medicaid
eligibility of the institutionalized spouse.

(7)  The portion of an irrevocable burial trust that exceeds
$7,000 is considered a transfer of resources.  The value of any
fully paid burial plot, as defined in R414-305-1(2)(a), shall be
deducted from such burial trust first before determining the
amount transferred.

(8) If more than one transfer has occurred and the sanction
periods would overlap, the sanctions will be applied
consecutively, so that they do not overlap.  A sanction begins on
the first day of the month in which the resource was transferred
unless a previous sanction is in effect, in which case the
sanction begins on the first day of the month immediately
following the month the previous sanction ends.  If resources
were transferred before August 11, 1993, applicable sanction
periods for those transfers may overlap.

R414-305-7.  Home and Community-Based Services Waiver
Resource Provisions.

(1)  The resource limit is $2,000.
(2)  Following the initial month of eligibility, continued

eligibility is determined by counting only the resources that
belong to the client.

(3)  For married clients spousal impoverishment resource
rules apply as defined in R414-305-3.

R414-305-8.  QMB, SLMB, and QI Resource Provisions.
(1)  The Department adopts Subsection 1905(p) of the

Compilation of the Social Security Laws, 1999 ed., which is
incorporated by reference.

(2)  The resource limit is the same for all medically needy
individuals.

(3)  The QMB, SLMB, and QI resource limit is $4,000 for
an individual and $6,000 for a couple.

KEY:  medicaid
July 6, 2001 26-18
Notice of Continuation February 6, 1998
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-501.  Preadmission and Continued Stay Review.
R414-501-1.  Introduction and Authority.

This rule implements 42 USC 1396r(b)(3), (e)(5), and
(f)(6)(B), and 42 CFR 456.1 through 456.23,and 456.350
through 456.380, by requiring the evaluation of each resident’s
need for admission and continued stay in a nursing facility.  42
USC 1396r, requirements for nursing facilities, and 42 CFR
483, requirements for states and long term care facilities, are
adopted and incorporated by reference.

R414-501-2.  Definitions.
In addition to the definitions in R414-1-1, the following

definitions apply to Rules R414-501 through R414-503:
(1)  "Activities of daily living" are defined in 42 CFR

483.25(a)(1), and further includes adaptation to the use of
assistive devices and prostheses intended to provide the greatest
degree of independent functioning.

(2)  "Categorical determination" means a determination
made pursuant to 42 CFR 483.130 and ATTACHMENT 4.39-A
of the State Plan.

(3)  "Code of Federal Regulations (CFR)" means the 1999
edition unless otherwise noted.

(4)  "Continued stay review" means a periodic,
supplemental, or interim review of a resident performed by a
department health care professional either by telephone or on-
site review.

(5)  "Discharge planning" means planning that ensures that
the resident has an individualized planned program of post-
discharge continuing care that:

(a)  states the medical, functional, behavioral and social
levels necessary for the resident to be discharged to a less
restrictive setting;

(b)  includes the steps needed to move the resident to a less
restrictive setting;

(c)  establishes the feasibility of the resident’s achieving the
levels necessary for discharge; and

(d)  states the anticipated time frame for that achievement.
(6)  "Health care professional" means a duly licensed or

certified physician, physician assistant, nurse practitioner,
physical therapist, speech therapist, occupational therapist,
registered professional nurse, licensed practical nurse, social
worker, or qualified mental retardation professional.

(7)  "Level I screening" means the preadmission
identification screening discussed in R414-503-3.

(8)  "Level II evaluation" means the preadmission
evaluation and annual resident review for serious mental illness
or mental retardation discussed in R414-503-4.

(9)  "Medicaid resident" means a resident who is a
Medicaid recipient.

(10)  "Mental retardation" is defined in 42 CFR
483.102(b)(3) and includes "persons with related conditions" as
defined in 42 CFR 435.1009.

(11)  "Nursing facility" is defined in 42 USC 1396r(a), and
also includes an intermediate care facility for the mentally
retarded as defined in 42 USC 1396d(d).

(12)  "Resident" means a person residing in a Medicaid-
certified nursing facility.

(13)  "Serious mental illness" is defined in 42 CFR
483.102(b)(1).

(14)  "Significant change" means a major change in the
resident’s physical, mental, or psychosocial status that is not self
limiting, impacts on more than one area of the resident’s health
status, and requires interdisciplinary review or revision of the
care plan.

(15)  "Skilled care" means those services defined in 42
CFR 409.32.

(16)  "Specialized rehabilitative services" means those
services provided pursuant to 42 CFR 483.45 and R432-150-22.

(17)  "Specialized services" means those services provided
pursuant to 42 CFR 483.120 and ATTACHMENT 4.39 of the
State Plan.

(18)  "United States Code (USC)" means the 1993 edition
unless otherwise noted.

(19)  "Working days" means all days except Saturdays,
Sundays, and recognized state holidays.

R414-501-3.  Preadmission Authorization.
(1)  A nursing facility shall perform a preadmission

assessment when admitting an applicant, including an applicant
who will be reclassified from Medicare skilled care to Medicaid
nursing facility care, or who is currently funded from another
source but anticipates applying for Medicaid within 90 days of
admission, and has been referred by a mental health center or
civilly committed to the mental health system.  Preadmission
authorization is not transferable from one nursing facility to
another.

(2)  A nursing facility may perform a preadmission
assessment on any other person who applies for nursing facility
care.

(3)  A nursing facility must obtain prior approval from the
department before admitting an applicant.  A request for prior
approval may be in writing or by telephone and shall include:

(a)  the name, age, and Medicaid eligibility of the
applicant;

(b)  the date of transfer or admission to the nursing facility;
(c)  the date of the surgical procedure or traumatic incident,

if any, that caused the need for care;
(d)  the reason for acute care inpatient hospitalization or

emergency placement, if any, and the care and services needed;
(e)  the applicant’s current functional and mental status;
(f)  the established diagnoses;
(g)  the medications and treatments currently ordered for

the applicant;
(h)  the projected level of care placement and an evaluation

of alternative care resources and support services previously
used, currently in use, and available through the community and
family;

(i)  the name of the individual requesting the prior
approval;

(j)  the Level I screening, except the screening is not
required for admission to an intermediate care facility for the
mentally retarded; and

(k)  the Level II determination, if required by the
department.

(4)  If the department gives prior approval, the nursing
facility shall submit to the department within five working days
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a preadmission transmittal for the applicant, and shall begin
preparing the complete contact for the applicant.  The complete
contact is a written application containing all the elements of a
request for prior approval plus:

(a)  the preadmission continued stay transmittal;
(b)  a signed release of information;
(c)  a history and physical;
(d)  the physician’s orders;
(e)  a nursing assessment;
(f)  a social evaluation;
(g)  a discharge plan;
(h)  a resident assessment instrument completed no later

than 14 calendar days after the resident is admitted to a nursing
facility; and

(i)  the completed comprehensive plan of care that includes
measurable objectives and timetables to treat medical and
psychosocial needs that are identified in a comprehensive
assessment of significant impairments in the resident’s
functional capacity and his capabilities to perform daily life
functions.

(5)  When a Medicaid resident is admitted to a hospital, the
department may not require preadmission authorization when
the Medicaid resident returns to the original nursing facility not
later than three consecutive days after the date of discharge from
the nursing facility.  If the readmission occurs four or more days
after the date of discharge from the nursing facility, the nursing
facility shall complete the preadmission authorization process
again.  However, if a Medicaid resident returns to a nursing
facility for the mentally retarded within the three day period and
may require skilled care or services, then the nursing facility
shall immediately request prior approval from the department.

(6)  The department shall reimburse a nursing facility for
the five days allowed in Subsection R414-501-3(6)(c) if the
department, without full assessment, gives prior approval for a
resident who is an immediate placement.

(a)  An immediate placement shall meet one of the
following criteria:

(i)  The resident exhausted acute care benefits or was
discharged by a hospital;

(ii)  A Medicare fiscal intermediary changed the resident’s
level of care, or the Medicare benefit days terminated and there
is a need for continuing services reimbursed under Medicaid;

(iii)  Protective services in the Department of Human
Services placed the resident for care;

(iv)  A tragedy, such as fire or flood, has occurred in the
home, and the resident is injured, or an accident leaves a
dependent person in imminent danger and requires immediate
institutionalization;

(v)  A family member who has been providing care to the
resident dies or suddenly becomes ill;

(vi)  A nursing facility terminated services, either through
an adverse certification action or closure of the facility, and the
resident must be transferred to meet his medical or habilitation
needs; or

(vii)  In the previous placement, the resident presented a
clear danger to himself, others, or property.

(b)  The department shall deny an immediate placement
unless the Level I screening is completed and the department
determines a Level II evaluation is not required, or if the Level

II evaluation is required, then the Level II evaluation is
completed and the department determines the applicant qualifies
for placement in a nursing facility and Medicaid reimbursement.
The three exceptions to this requirement are when the applicant
is a provisional placement for less than seven days, the applicant
has previously been screened and the determinations will be
reviewed on his annual resident review, or when the placement
is after an acute hospital stay and the physician certifies that the
placement will be for less than 30 days.

(c)  Prior approval for an immediate placement shall be
effective for no more than five working days.  During that
period the nursing facility shall submit a preadmission
transmittal, and shall begin preparing the complete contact for
the applicant.  If the nursing facility fails to timely submit the
preadmission transmittal, the department may not make any
payments until the department receives the preadmission
transmittal and the nursing facility again complies with all
preadmission requirements.

(7)  If a nursing facility accepts a resident who elects not to
apply for Medicaid coverage, and the nursing facility can prove
that it gave the resident or his legal representative written notice
of Medicaid eligibility and preadmission requirements, then the
resident or legal representative shall be solely responsible for
payment for the services rendered.  However, if a nursing
facility cannot prove it gave the notice to a resident or his legal
representative, then the nursing facility shall be solely
responsible for payment for the services rendered during the
time when the resident was eligible for Medicaid coverage.

(8)  The department shall refer medically ineligible
applicants to appropriate health-related agencies when the
preadmission assessment identifies such a need.

(9)  The department shall deny payment to a nursing
facility for services provided before the earliest of (a) the date
of the verbal prior approval, (b) the date postmarked on the
envelope containing the written application, or (c) the date the
department receives the written application.

R414-501-4.  Continued Stay Review.
(1)  The department shall conduct a continued stay review

to determine the need for continued stay in a nursing facility and
to determine whether the resident has shown sufficient
improvement to implement discharge planning and to refer the
resident to one or more representatives for follow-up contact
with the resident.  Within 90 days after the department
authorizes Medicaid reimbursement for a Medicaid resident, the
department shall commence the continued stay review.  This
review must be completed no later than the last day of the
calendar month in which it is due.

(2)  If a question regarding placement or level of care for
a Medicaid resident arises, the department may request
additional information from the nursing facility.  If the question
remains unresolved, a department health care professional may
perform a supplemental on-site review.  The department or the
nursing facility can also initiate an interim review because of a
change in the Medicaid resident’s condition or medical needs.

(3)  A nursing facility shall make appropriate personnel and
information reasonably accessible so the department can
conduct the continued stay review.

(4)  A nursing facility shall inform the department by



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 209

telephone or in writing when the needs of a Medicaid resident
change to possibly require discharge, a different level of care, or
a change from the findings in the Level I screening or Level II
evaluation.  A nursing facility shall also inform the department
of newly acquired facts relating to the resident’s diagnosis,
medications, treatments, care or service needs, or plan of care
that may not have been known when the department determined
medical need for admission or continued stay.

(5)  The department shall deny payment to a nursing
facility for services provided to a Medicaid resident who, against
medical advice, leaves a nursing facility for more than two
consecutive days, or who fails to return within two consecutive
days after an authorized leave of absence.  A nursing facility
shall report all such instances to the department.  The resident
shall complete all preadmission requirements before the
department may approve payment for further nursing facility
services.

R414-501-5.  General Provisions.
(1)  The department is solely responsible for approving or

denying a preadmission or continued stay authorization for
payment for nursing facility services provided to a Medicaid
resident.  The department is ultimately responsible for
determining the level of care for a Medicaid resident in a
nursing facility.  If a nursing facility complies with all
preadmission and continued stay requirements for a Medicaid
resident then the department shall provide coverage consistent
with the state plan.

(2)  If a nursing facility fails to comply with all
preadmission or continued stay requirements, the department
shall deny payment to the nursing facility for services provided
to the applicant.  The nursing facility is liable for all expenses
incurred for services provided to the applicant on or after the
date the applicant applied for Medicaid.  The nursing facility
may not bill the applicant or his legal representative for services
not reimbursed by the department due to the nursing facility’s
failure to follow preadmission or continued stay rules.

(3)  If the department denies a claim, then the department
shall comply with 42 CFR 431.200 through 431.246, and also
send written notice to the nursing facility administrator, the
attending physician, and, if possible, the next-of-kin or legal
representative of the applicant.  If the department denies a claim,
then the nursing facility can resubmit additional documentation
not later than 60 calendar days after the date the department
receives the initial preadmission or continued stay transmittal.
If the nursing facility fails to submit additional documentation
that corrects the claim deficiencies within the 60 calendar day
period, then the denial becomes final and the nursing facility
waives all rights to Medicaid reimbursement from the time of
admission until the department approves a subsequent request
for authorization submitted by the nursing facility.

(4)  The department adopts the standards and procedures
for conducting a fair hearing set forth in 42 USC 1396a(a)(3)
and 42 CFR 431.200 through 431.246, which are incorporated
by reference.  Those laws are implemented in Title 63, Chapter
46b and in R410-14.

R414-501-6.  Grace Days.
The department grants to each nursing facility 30 grace

days in each fiscal year (July 1 to June 30).  A nursing facility
may use these grace days if an otherwise eligible recipient is
admitted to the nursing facility or returns to the nursing facility
after a hospital admission and the nursing facility fails to
comply with preadmission or continued stay rules and is thus
denied payment by the department.  The nursing facility may
use these grace days for one recipient or many recipients.  To
use these grace days the nursing facility shall contact the
department in order to change the payment document in the
computer system.  The department shall keep a record of the
grace days used by each nursing facility and shall provide this
information to a nursing facility upon request.

R414-501-7.  Safeguarding Information of Applicants and
Residents.

(1)  The department adopts the standards and procedures
for safeguarding information of applicants and recipients set
forth in 42 USC 1396a(a)(7) and 42 CFR 431.300 through
431.307, which are incorporated by reference.

(2)  Standards for safeguarding a resident’s private records
are set forth in Section 63-2-302.

R414-501-8.  Free Choice of Providers.
Subject to certain restrictions outlined in 42 CFR 431.51,

42 USC 1396a(a)(23) requires that recipients have the freedom
to choose a provider.  A recipient who believes his freedom to
choose a provider has been denied or impaired may request a
hearing from the department, as outlined in 42 CFR 431.200
through 431.221.

R414-501-9.  Alternative Services Evaluation and Referral.
While reviewing a preadmission assessment for admission

to a nursing care facility, other than an ICF/MR, the Department
may evaluate the potential for the applicant to receive
alternative Medicaid services in a home or community-based
setting that are appropriate for the needs of the individual
identified in the preadmission submittals.  If, in the judgement
of the reviewer, there is a potential for alternative Medicaid
services, the Department shall refer the name of the applicant to
one or more designated Medicaid home and community services
program representatives for follow-up contact with the
applicant.

KEY:  medicaid
July 18, 2001 26-1-5
Notice of Continuation September 15, 1999 26-18-3

63-46a-7(1)(a)
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-502.  Nursing Facility Levels of Care.
R414-502-1.  Introduction and Authority.

This rule defines the levels of care provided in nursing
facilities.

R414-502-2.  Definitions.
The definitions in R414-1-1 and R414-501-2 apply to this

rule.

R414-502-3.  Approval of Level of Care.
(1)  In determining whether the applicant has mental or

physical conditions that can only be cared for in a nursing
facility, or equivalent care provided through an alternative
Medicaid health care delivery program, the department shall
document that at least two of the following factors exist:

(a)  Due to diagnosed medical conditions, the applicant
requires at least substantial physical assistance with activities of
daily living above the level of verbal prompting, supervising, or
setting up;

(b)  The attending physician has determined that the
applicant’s level of dysfunction in orientation to person, place,
or time requires nursing facility care; or equivalent care
provided through an alternative Medicaid health care delivery
program; or

(c)  The medical condition and intensity of services indicate
that the care needs of the applicant cannot be safely met in a less
structured setting, or without the services and supports of an
alternative Medicaid health care delivery program.

(2)  The department shall assign a level of care based upon
the severity of illness, intensity of service needed, anticipated
outcome, and setting for the service.  The department shall not
assign a more intense level of care if, as a practical matter, the
applicant’s care and treatment needs can be met at a less intense
level of care.  Levels of care, ranked in order of intensity from
the least intense to the most intense, are:

(a)  nursing facility III care;
(b)  nursing facility II care;
(c)  nursing facility I care; and
(d)  intensive skilled care.

R414-502-4.  Criteria for Nursing Facility III Care.
The following criteria must be met before the department

may authorize Medicaid coverage for an applicant at the nursing
facility III care level:

(1)  A physical examination was completed within 30 days
before or seven days after admission;

(2)  A registered nurse completed, coordinated, and
certified a comprehensive resident assessment;

(3)  A person licensed as a social worker, or higher degree
of training and licensure, completed a social services evaluation
that meets the criteria in 42 CFR 456.370;

(4)  A physician established a written plan of care;
(5)  All less restrictive alternatives or services to prevent or

defer nursing facility care have been explored; and
(6)  When the department has determined necessary, health

care professionals completed and submitted to the department a
psychological or psychiatric evaluation in accordance with 42

CFR 483.20(f).  If an applicant is diagnosed with a condition
related to a code within the International Classification of
Diseases, 9th revision, Clinical Modification (ICD-9-CM)
psychiatric code range, the inter-disciplinary team shall submit
its determinations to the department, including the behavior
intervention program if the team determined one to be
necessary.  If the team determined that behavior intervention is
unnecessary, it shall include evidence supporting the
determination.  All behavior intervention programs shall:

(a)  be a precisely planned systematic application of the
methods and experimental findings of behavioral science with
the intent of reducing observable negative behaviors;

(b)  incorporate processes and methodologies that are the
least restrictive alternatives available for producing the desired
outcomes;

(c)  be conducted only following identification and, if
feasible, remediation of environmental and social factors that
are likely to be precipitating or reinforcing the inappropriate
behavior;

(d)  incorporate a process for identifying and reinforcing a
desirable replacement behavior;

(e)  include a program data sheet;
(f)  include a behavior baseline profile consisting of all of

the following: the applicant’s name; the date, time, location, and
specific description of the undesirable behavior exhibited; the
persons present and the conditions existing prior to and at the
time of the undesirable behavior; the interventions used and
their results; and the recommendations for future action; and

(g)  include a behavior intervention plan consisting of all
of the following: the applicant’s name; the date the plan is
prepared and when it will be used; the objectives stated in terms
of specific behaviors; the names, titles, and signatures of the
persons responsible for conducting the plan; and the methods
and frequency of data collection and review.

R414-502-5.  Criteria for Nursing Facility II Care.
The following criteria must be met before the department

may authorize Medicaid coverage for an applicant at the nursing
facility II care level:

(1)  The applicant meets all the criteria for nursing facility
III care;

(2)  The required intensity of services needed is less than
that for skilled care; and

(3)  The applicant has documented service needs for at
least one of the following:

(a)  Daily rehabilitative or restorative services provided
under the direction of licensed professional staff, with
documented measurable outcomes of treatment;

(b)  Close observation, documentation, and follow-through
to establish the impact of specified services, such as services to
applicants with neurological involvement, hospice services,
diabetes control, or dialysis, any one of which may utilize
laboratory services and physician intervention;

(c)  Training in personal care services to minimize
dependency on staff for completion of activities of daily living;

(d)  A behavior intervention program established because
of specified aberrant behavior such as wandering, excessive
sexual drive, destructive or aberrant acting out, prolonged
depression leading to self-isolation or violent acts;
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(e)  Specialized nursing services for skin and wound care;
(f)  Extensive interaction with professional staff to assist

the applicant and family through the final three months of his
anticipated life expectancy;

(g)  Any skilled services ordered and given more frequently
than two times each week, but less frequently than required for
skilled care;

(h)  Alzheimer’s disease, senile dementia, organic brain
disorder, and other diagnosed disease processes that use
specialized documented programs that increase staff intervention
in an effort to enhance the applicant’s quality of life and
functional and cognitive status;

(i)  Multi-drug resistant, non-compliant tuberculosis
applicants in the active phases of tuberculosis who are court
ordered as a public health or communicable disease placement;
or

(j)  A diagnosis of mental retardation with a Level II
determination indicating that the applicant can benefit from
specialized rehabilitative services.  The department shall pay a
provider for services provided for an applicant in this category
an individual add-on rate depending on the specialized
rehabilitative services provided to meet his needs.

R414-502-6.  Criteria for Nursing Facility I Care.
The following criteria must be met before the department

may authorize Medicaid coverage for an applicant at the nursing
facility I care level:

(1)  The applicant meets all the criteria for nursing facility
II care;

(2)  The services are provided by a nursing facility certified
pursuant to 42 CFR 409.20 through 409.35, or a swing bed
hospital approved by the federal Health Care Financing
Administration to furnish nursing facility I care in the Medicare
program;

(3)  The applicant has exhausted Medicare benefits or has
been denied by Medicare for reasons other than level of care
requirements;

(4)  The applicant requires specialized and complex care
documented in the applicant’s medical record; and

(5)  The criteria in 42 CFR 409.31 through 409.35,
requirements for coverage of post-hospital skilled nursing
facility care, are satisfied.

R414-502-7.  Criteria for Intensive Skilled Care.
The following criteria must be met before the department

may authorize Medicaid coverage for an applicant for intensive
skilled care:

(1)  The applicant meets all the criteria for nursing facility
I care.  However, the following routine skilled care does not
qualify as intensive skilled care under R414-502-6(5) in making
a determination under this section:

(a)  skilled nursing services described in 42 CFR
409.33(b);

(b)  skilled rehabilitation services described in 42 CFR
409.33(c);

(c)  routine monitoring of medical gases after a therapy
regimen;

(d)  routine levin tube and gastrostomy feedings; and
(e)  routine isolation room and techniques.

(2)  The applicant has exhausted Medicare benefits or has
been denied by Medicare for reasons other than level of care
requirements;

(3)  The applicant requires and receives at least five hours
daily of direct licensed professional nursing care, including a
combination of specialized care and services, and assessment by
a registered nurse and observation on a 24-hour basis;

(4)  The attending physician has made any one of the
following determinations:

(a)  there is presently no reasonable expectation that the
applicant will benefit further from any care and services
available in an acute care hospital that are not available in a
nursing facility;

(b)  the applicant’s condition requires physician follow-up
at the nursing facility at least once every 30 days; or

(5)  An interdisciplinary team may indicate a therapeutic
leave of absence from the nursing facility is appropriate either
to facilitate discharge planning or to enhance the applicant’s
medical, social, educational, and habilitation potential;

(6)  Except in extraordinary circumstances, the applicant
has been hospitalized immediately prior to admission to the
nursing facility;

(7)  The applicant has been continuously approved for
skilled care, either through Medicare or Medicaid, since
admission to the nursing facility;

(8)  The attending physician has written and signed
progress notes at the time of each physician visit reflecting the
current medical condition of the applicant; and

(9)  If an applicant was previously approved for intensive
skilled care and later downgraded to a lower care level, then,
even though he was not discharged from a hospital, he may
return to intensive skilled care instead of being hospitalized in
an acute care setting if:

(a)  a complication occurs involving the condition for
which he was originally approved for intensive skilled care; and

(b)  it has been less than 30 days since the termination of
the previous intensive skilled care.

R414-502-8.  Criteria for Intermediate Care for the Mentally
Retarded.

The following criteria must be met before the department
may authorize Medicaid coverage for an applicant in an
intermediate care facility for the mentally retarded:

(1)  The applicant is mentally retarded, except that even if
the applicant is mentally retarded, he will not qualify for care in
an intermediate care facility for the mentally retarded if the
applicant is ambulatory, continent, only moderately or mildly
mentally retarded without complicating conditions, is in need of
less than weekly intervention by or under the supervision of a
health care professional or trained habilitative personnel, and is
capable of daily attendance in work settings or day treatment.
Day treatment is training and habilitation services outside the
nursing facility that are:

(a)  intended to aid the self-help and self-sufficiency skill
development of a mentally retarded resident;

(b)  sufficient to meet the specialized rehabilitative service
requirements of 42 CFR 435.1009 for the mentally retarded; and

(c)  coordinated with the active treatment program of the
intermediate care facility for the mentally retarded.
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(2)  The appropriate local office of the Department of
Human Services:

(a)  informs the applicant or his legal representative of any
feasible alternatives available under the home and community
based services waiver, and gives him the choice of either
nursing facility or home and community based services; and

(b)  states in writing that without home and community
based services, the applicant would require the level of care
provided in an intermediate care facility for the mentally
retarded; and

(3)  The applicant has at least one of the following
conditions:

(a)  Is severely or profoundly retarded;
(b)  Is under six years of age;
(c)  Is severely multiply handicapped in that he has at least

two of the conditions identified in the definition of mental
retardation found in the Diagnostic and Statistical Manual of
Mental Disorders IV, Revised, 1994;

(d)  More than once per week is physically aggressive or
assaultive towards himself or others;

(e)  Is a security risk or wanders away at least once per
week;

(f)  Is diagnosed as severely hyperactive;
(g)  Demonstrates psychotic-like behavior; or
(h)  Has conditions requiring at least weekly intervention

by or under the supervision of a health care professional or
trained habilitative personnel.

KEY:  medicaid
July 18, 2001 26-1-5
Notice of Continuation September 15, 1999 26-18-3

63-46a-7(1)(a)
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-503.  Preadmission Screening and Annual Resident
Review.
R414-503-1.  Introduction and Authority.

This rule implements 42 USC 1396r(b)(3) and (e)(7) that
require preadmission screening and annual review of nursing
facility residents with serious mental illness or mental
retardation.

R414-503-2.  Definitions.
The definitions in R414-1-1 and R414-501-2 apply to this

rule.

R414-503-3.  Preadmission Level I Screening for All Persons.
The purpose of the preadmission Level I screening is to

determine if a person seeking admission to a nursing facility has
serious mental illness or mental retardation and is therefore
subject to a Level II evaluation.

(1)  A nursing facility may not admit a person unless a
health care professional has completed a Level I screening.  The
department shall deny reimbursement for a resident if a nursing
facility fails to assure that the resident’s Level I screening is
completed as required.

(2)  A health care professional shall complete a Level I
screening on a form supplied by the department and shall
include the date of the screening and the signature of the health
care professional completing the screening.

(3)  If the Level I screening identifies a positive response
to all of the following three criteria, then the screening shall
conclude that the person may have a serious mental illness.  The
Level I screening criteria for serious mental illness are whether
the person has:

(a)  A diagnosis falling within the diagnostic groupings of
serious mental illness, as described in the Diagnostic and
Statistical Manual of Mental Disorders IV, Revised, 1994;

(b)  Experienced a functional limitation in a major life
activity within the last six months in that the person has serious
difficulty on a continuing or intermittent basis in interpersonal
functioning, concentration and persistence and pace, or
adaptation to change, and which is due to the serious mental
illness diagnosis;

(c)  A treatment history indicating psychiatric treatment
more intensive than outpatient care occurring more than once
within the last two years; or experienced, within the last two
years, significant disruption to his normal living situation to the
degree that he required supportive services to maintain his
current level of functioning at home or in a residential treatment
environment; or required intervention by housing or law
enforcement officials.

(4)  If the Level I screening identifies at least one positive
response to any of the following criteria then the screening shall
conclude that the person may have mental retardation.  The
Level I screening criteria for mental retardation is whether the
person has:

(a)  A diagnosis of mental retardation;
(b)  A current prescription for anti-convulsant medications

for epilepsy with an onset prior to age 22;
(c)  A history of mental retardation, or cognitive or

behavioral indicators that the person has mental retardation; or
(d)  Been referred by any agency specializing in the care of

persons with mental retardation;
(5)  If the screening does not indicate the person may have

serious mental illness or mental retardation, or if the screening
determines the person has a diagnosis of dementia (including
Alzheimer’s disease or an organic mental disorder) based on
criteria in the Diagnostic and Statistical Manual of Mental
Disorders IV, Revised, 1994, then no further evaluation is
necessary.

(6)  If the person is admitted to a nursing facility, the
nursing facility shall submit a copy of the Level I screening to
the department and shall retain a copy of the Level I screening
in the resident’s medical record.

(7)  If the Level I screening indicates the person may have
serious mental illness or mental retardation, then the Level I
screener shall complete a notice of referral to the state authority
that shall conduct the Level II evaluation.  The notice shall be
on a form provided by the department.  The screener shall give
the notice to the person, his legal representative, and the nursing
facility.

R414-503-4.  Preadmission Level II Evaluation.
(1)  The purposes of the preadmission Level II evaluation

are to determine whether a person with serious mental illness or
mental retardation who seeks admission to a nursing facility
requires the level of services provided by a nursing facility and
whether the person requires specialized services.

(2)  If a Level I screening indicates a Level II evaluation is
required, then a nursing facility may not admit the person unless
the Level II evaluation is completed and determines that it is
appropriate to place the person in a nursing facility.  The Level
II evaluation is not required for a person who is any one of the
following:

(a)  A provisional admission in which the person has
delirium where an accurate diagnosis cannot be made until the
delirium clears, or in emergency situations where the nursing
facility placement will not exceed seven days.  However, if the
placement exceeds seven days, the Level II evaluation shall be
completed;

(b)  Readmitted to a nursing facility after being transferred
to a hospital, or for a person who is transferred from one nursing
facility to another, with or without an intervening hospital stay;
or

(c)  Admitted to a nursing facility directly from a hospital
where the person received acute inpatient care, and the person
requires nursing facility services for the condition treated in the
hospital, and the attending physician certifies before admission
to the nursing facility that the person is likely to require a stay
of less than 30 days.  If a resident enters a nursing facility
through such an exempted hospital discharge and then remains
in the nursing facility for more than 30 days, then the resident
shall be referred to the state mental health or mental retardation
authority for an annual resident review within 40 calendar days
of admission.

(3)  The department shall deny reimbursement for a
resident if the nursing facility fails to assure that the resident’s
Level II evaluation is completed as required.

(4)  If the Level I screening indicates the person may have
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mental retardation, then the person shall be referred to the
Department of Human Services Division of Services for People
with Disabilities for the Level II determination.  If the Level I
screening indicates the person may have a serious mental illness,
then the person shall be referred to the Department of Human
Services Division of Mental Health for the Level II
determination.  If the Level I screening indicates the person may
have both a serious mental illness and mental retardation, then
the person shall be referred to both divisions.

(5)  The Level II evaluation shall be based on the criteria
established pursuant to 42 USC 1396r(f)(8), and addressing the
level of nursing services, specialized services, and specialized
rehabilitative services needed.  Based on those criteria, the Level
II evaluation shall make one of the following seven
determinations:

(a)  The person does not need nursing facility services.
This determination disqualifies the person for placement in a
nursing facility and Medicaid reimbursement;

(b)  The person does not need nursing facility services but
needs specialized services.  This determination disqualifies the
person for placement in a nursing facility and Medicaid
reimbursement;

(c)  The person needs nursing facility services but does not
need specialized services.  This determination qualifies the
person for placement in a nursing facility and Medicaid
reimbursement;

(d)  The person is not a danger to himself or others and is
being released from an acute care setting and requires a
medically prescribed period of convalescent care in a nursing
facility.  This determination qualifies the person for placement
in a nursing facility and Medicaid reimbursement for a period
not to exceed 120 days with a categorical Level II evaluation.
However, if the placement exceeds 120 days, the Level II
evaluation shall be completed;

(e)  The person is not a danger to himself or others and is
certified by a physician to be terminally ill (a medical prognosis
of a life expectancy of less than six months) and requires
continuous nursing care or medical supervision or treatment due
to a physical condition.  The nature and extent of the person’s
need for nursing care, medical supervision, and medical
treatment shall be the determining factors, and the existence of
a chronic mental or physical disability shall be incidental
considerations.  This determination qualifies the person for
placement in a nursing facility and Medicaid reimbursement
with a categorical Level II evaluation; or

(f)  The person has a severe physical illness that results in
a level of impairment so severe that the recipient could not be
expected to benefit from specialized services, like a categorical
determination such as coma, ventilator dependence, or
functioning at brain stem level, or a diagnosis such as chronic
obstructive pulmonary disease, Parkinson’s disease,
Huntington’s disease, amyotrophic lateral sclerosis, or
congestive heart failure.  This determination qualifies the person
for placement in a nursing facility and Medicaid reimbursement
with a categorical Level II evaluation.

(g)  The person has a 14 day or less stay to provide respite
to in-home care givers to whom the individual with MI or MR
is expected to return following the brief Nursing Facility stay.

(6)  If at any time during the Level II evaluation the

evaluator determines that the person does not have serious
mental illness or mental retardation, or has a primary diagnosis
of dementia without mental retardation, then the Level II
evaluation may be stopped.

(7)  The person or agency doing the evaluation shall
provide a copy of the Level II determination and findings to the
person evaluated, his legal representative, his attending
physician, the discharging hospital, the nursing facility for
retention in the person’s medical record, if admitted, and to the
department prior to Medicaid reimbursement.

R414-503-5.  Annual Resident Review.
(1)  As long as a resident who requires a preadmission

Level II evaluation continues to reside in a nursing facility, he
shall have an annual resident review subject to the same
requirements as the preadmission Level II evaluation.  The
Level II evaluator shall establish the annual review date at the
time the preadmission Level II evaluation is completed.  For
administrative purposes, the annual review shall be defined as
occurring within every fourth quarter after the previous
preadmission screen or annual resident review.  In order to
avoid duplicative testing and effort, the annual resident review
shall be coordinated with the routine resident assessments that
are otherwise required.

(2)  If a Level II evaluation determines a resident is no
longer qualified for continued placement in a nursing facility,
the nursing facility, in consultation with the resident and his
legal representative, shall arrange for the safe and orderly
discharge of the resident from the nursing facility, and prepare
and orient the resident for the discharge.

R414-503-6.  Significant Change of Condition.
(1) The Nursing Facility shall notify the State mental health

authority or mental retardation/developmental disability
authority, as applicable, after a significant change in the
physical or mental condition of a resident who is mentally ill or
mentally retarded when there is a significant change in a
resident’s health status which has a bearing on his or her active
treatment needs.

(2) The State mental health or mental retardation
authorities must complete a review and determination after the
notification by the Nursing facility of a significant change in the
resident’s physical or mental condition which has a bearing on
his or her active treatment needs.

R414-503-7.  Out-of-State Arrangements.
The state in which the person is a resident (or would be a

resident at the time he becomes eligible for Medicaid), as
defined in 42 CFR 435.403, shall pay for the Level II evaluation
in accordance with 42 CFR 431.52(b).

KEY:  medicaid
July 18, 2001 26-1-5
Notice of Continuation September 15, 1999 26-18-3

63-46a-7(1)(a)
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-100.  Child Care Center.
R430-100-1.  Legal Authority.

This rule is promulgated pursuant to Title 26, Chapter 39.

R430-100-2.  Purpose.
The purpose of this rule is to establish standards for the

operation and maintenance of a child care center.  This rule
provides minimum requirements to ensure health and safety for
children in child care centers.

R430-100-3.  Definitions.
(1)  "Accessible" means records are available for

Department review within 10 days.
(2)  "Direct supervision" means that the care giver can see

and hear the children under age six, and is near enough to
intervene when needed.  Care givers must be able to hear
school-age children and be near enough to intervene.

(3)  "Conditional enrollment" means that a child is admitted
to a child care program and has received at least one dose of
each required vaccine prior to enrollment and is on a schedule
for subsequent vaccinations.

(4)  "Group" means a number of children assigned to one
or two care givers, occupying an individual classroom or an area
segregated by furniture or other structure within a large room.

(5)  "Immediately Accessible Records" means information
contained within the client children’s and staff members files,
currently enrolled or employed, which shall be made available
for Department review on-site or within a 24 hour period.

(6)  "Infant" means any child 12 months of age and
younger.

(7)  "Toddler" means a child 13 to 24 months.

R430-100-4.  License Required.
A person who provides child care in a place other than the

person’s home for five or more children for less than 24 hours
per day, having a regularly scheduled, ongoing enrollment, for
direct or indirect compensation must be licensed as a child care
center program.

R430-100-5.  General Variance Provisions.
(1)  The Department may grant a variance to an individual

rule when:
(a)  A requirement does not apply to the center program; or
(b)  The center program can satisfy the intent of the rule by

other methods.
(2)  The owner or director shall request a variance to a rule

on a form provided by the Department.  The request shall
include:

(a)  A justification for the requested variance; and
(b)  An explanation of how the center program will satisfy

the intent of the rule.
(3)  The Department may not grant a variance to the rule:
(a)  If the requirement is established by Title 26, Chapter

39; or other statute; or
(b)  Unless the health, safety and well being of the children

are ensured.
(4)  The granting of a variance to a rule does not set a

precedent, and the Department shall evaluate each request on its
own merits.

(5)  The time period for granting a variance shall be
specified in the letter from the Department and shall be kept on
site by the licensee.

R430-100-6.  Administration and Organization.
(1)  The licensee shall exercise supervision over the affairs

of the facility and establish policies to comply with this rule.
(2)  Duties and responsibilities of the licensee include the

following:
(a)  Compliance with federal, state, and local laws and for

the overall organization, management, operation, and control of
the facility;

(b)  Establishment of written policies and procedures for
the health and safety of children in the facility shall be available
for review by parents and staff. The Department shall provide
templates for all required policies and procedures and if the
licensee elects to use the approved templates the rule is
considered met. The policies and procedures shall address at
least each of the following areas:

(i)  training and education levels of care giver positions;
(ii)  exclusion of care givers and children with infectious

and communicable diseases;
(iii)  supervision and protection of children when they are

sleeping, using the bathroom, in a special mixed group activity,
on the playground, and during off-site activities;

(iv)  releasing children to authorized individuals;
(v)  administration and storage of medications;
(vi)  discipline of children;
(vii)  transportation to and from school and to and from

off-site activities;
(viii)  emergency and disaster plans;
(ix)  the use and presence of tobacco, alcohol, illegal

substances and sexually explicit material; and
(x)  hand washing
(xi)  firearms; and
(xii)  food service.
(c)  Appoint, in writing, a qualified director who shall

assume responsibility for the day-to-day operation and
management of the facility.

(d)  Keep the Department informed of the current center
phone number.

(3)  The director or designee of a child care center shall
have sufficient freedom from other responsibilities to manage
the facility and shall be on the premises during operating hours.

(4)  The director of the child care center shall have the
following qualifications:

(a)  Be at least 21 years of age;
(b)  Have knowledge of applicable laws and rules; and
(c)  Except for directors of child care centers who are listed

as director on a child care license before January 1, 1998, the
child care center director must have a high school diploma or
GED equivalent and one of the following:

(i)  A bachelor’s or associate’s degree in Early Childhood
or Child Development, or a bachelor’s degree in a related field
and proof of passing four higher education courses in child
development; or

(ii)  A national or state certification such as a Certified
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Childcare Professional (CCP), National Administrator
Credential, Child Development Associate (CDA), or other
credential that the licensee demonstrates to the Department as
equivalent.

(5)  Duties and responsibilities of the director, or the owner
if the duties and responsibilities have not been delegated to the
director, include the following:

(a)  Designate, in writing, a competent care giver who is at
least 21 years of age to act as director in his temporary absence;

(b)  Recruit, employ, and train staff to meet the needs of the
children;

(c)  On the day of discovery, notify the local health
department of any reportable communicable diseases among
children or care givers, and any sudden or extraordinary
occurrence of serious or unusual illness in accordance with
Section R386-702-2; and

(d)  Conduct regular inspections of the facility to ensure it
is safe from potential hazards to children.

(6)  The director, or the owner if the duties and
responsibilities have not been delegated to the director, shall
establish and enforce policies to ensure that the following are
prohibited anywhere on the premises during the hours of
operation:

(a)  the use of tobacco;
(b)  the use of alcohol;
(c)  the use or possession of illegal substances; and
(d)  the use or possession of sexually explicit material.

R430-100-7.  Personnel.
(1)  The director shall ensure that adequate direct

supervision is maintained whenever the center is operating.  The
care giver-to-child ratios established in R430-100-9 are
minimum requirements only.  The director shall ensure that
policies exist to adjust these ratios when the age and the number
of children require additional care givers to maintain adequate
levels of supervision and care.

(2)  The director shall train all care givers to be able to
service the needs of the children in their care, and organize staff
efforts to achieve that end.

(3)  All care givers who provide direct services in a child
care center shall be at least 18 years of age or have completed
high school or a GED.  In addition to the required staff ratios,
child care services may be provided by an individual who is 16
years old, if he works under the direct supervision of a care
giver at least 18 years old, who has completed 20 hours of in-
service training and meets all licensing requirements.

(a)  All care givers shall have access to and have read and
documented their understanding of the facility’s policies and
procedures;

(b)  Each new care giver shall receive orientation training
prior to being left unsupervised with children.  Training shall be
documented to show topic, date of completion, and the first date
of working unsupervised with the children.  Training shall cover
the following topics:

(i)  Job description;
(ii)  Introduction and orientation to the children, which

includes special conditions, e.g., allergies and medical
conditions;

(iii)  Procedures for releasing children to parents or

guardians;
(iv)  Center policies and procedures;
(v)  Reporting requirements for witnessing or suspicion of

abuse, neglect and exploitation, according to Section 62A-4a-
403(1) and 62A-4a-411 and how to make necessary reports; and

(vi)  Department Informational Guide to Parents which
identifies the areas inspected annually and a contact telephone
number for parents to report concerns.

(4)  Each director shall ensure that all care givers are
screened for tuberculosis by the Mantoux tuberculin skin test
method within 30 days of assuming care giver responsibilities.

(a)  If the Mantoux test is positive, the care giver will
provide documentation of a negative chest radiograph.

(b)  Tuberculin skin testing does not need to be repeated
during the employment period unless the employee develops
signs and symptoms of the disease, as determined by a health
care professional.

(5)  All care givers shall receive a minimum of 20 hours of
documented in-service training annually.  At least 10 hours of
the in-service training shall be in person. The training shall
include the following:

(a)  Principles of good nutrition;
(b)  Proper hand washing, OSHA requirements and

sanitation techniques;
(c)  Proper procedures in administration of medications;
(d)  Recognizing early signs of illness and determining

when there is a need for exclusion from the facility;
(e)  Accident prevention and safety principles;
(f)  Reporting requirements for communicable and

infectious diseases;
(g)  Reporting requirements for abuse, neglect and

exploitation according to Section 62A-4a-403(1) and 62A-4a-
411; and

(h)  Positive guidance for the management of children.
(6)  If the center provides infant care, the following in-

service training is required as part of the required in-service
hours:

(a)  Preventing Shaken Baby Syndrome;
(b)  Preventing Sudden Infant Death Syndrome;
(c)  Coping with crying babies; and
(d)  Development of the brain.

R430-100-8.  Records.
(1)  Records shall be appropriately stored and protected

against access by unauthorized individuals.
(a)  Care givers shall not disclose or discuss personal

information regarding children and their relatives with any
unauthorized person.

(b)  Confidential information shall only be seen and
discussed with care givers who need the information to provide
services.

(c)  The director shall obtain written permission from
parents or legal guardians before sharing information except as
provided in paragraph a and b above.

(2)  The licensee and director shall maintain the following
written records and the records shall be immediately accessible
except for those records designated to be on-site,

(a)  Policies and procedures shall be on-site;
(b)  Records for each enrolled child shall be available on-
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site and include the following:
(i)  Utah School Immunization record;
(ii)  Transportation and medical treatment releases;
(iii)  An admission agreement that includes the child’s

name, date of birth; date of enrollment; the parent or guardian’s
name, address and phone number; the name, address, and phone
number of a person to be notified in the event of an emergency
when the parent or guardian cannot be located; and the names
of people authorized to pick up the child; and

(iv)  Current medication administration release form.
(c)  Records for each enrolled child which shall be

available within 24 hours include the following:
(i)  A six week child attendance record;
(ii)  A six week record of injuries, incident and accident

reports; and
(iii)  A six week record of medications administered.
(d)  Personnel records for each currently employed care

giver and staff, which shall be available on-site include:
(i)  Employment application with emergency contact

information; and
(ii)  Food Handler’s permit for care givers who prepare or

serve meals or snacks, obtained within 30 days of hire.
(e)  Personnel records for each currently employed care

giver and staff which shall be available within 24 hours shall
include the following:

(i)  Date of employment;
(ii)  Initial health evaluation form;
(iii)  Criminal Background Screening initial clearance form

or the waiver for annual renewal;
(iv)  A six week record of hours worked for current care

givers and staff;
(v)  Results of TB screening, obtained within 30 days of

hire;
(vi)  Documented in-service training hours;
(vii)  Documentation of orientation training completion;

and
(viii)  First Aid and CPR course completion.
(f)  All variance requests granted by the Department;
(g)  A log of the results of the past 12 months fire and

disaster drills shall be on-site;
(h)  A current Local Health Department Inspection shall be

on-site;
(i)  A current Local fire inspection shall be on-site; and
(j)  Required current animal vaccination records shall be

on-site.
(3)  The following records shall be accessible for

Department review:
(a)  Personnel files of terminated employees;
(b)  Records for disenrolled children; and
(c)  Director qualifications.
(4)  Custodial parents and legal guardians shall have access

to the records on their own children.
(5)  Closed records of employees and disenrolled children

shall be retained for one year.

R430-100-9.  Care Giver to Child Ratio.
(1)  The licensee must maintain minimum care giver to

child ratios as provided in Tables 1 and 2.
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(2)  There shall be at least two care givers at the center at
all times when there are more than six children present or more
than two infants present;

(3)  Centers may maintain mixed age groups, and shall
comply with Table 2 requirements and the following ratio
requirements:

(a)  Ratios and group size for mixed age groups shall be
determined by averaging the ratios of the ages represented in the
group;

(b)  The ratio for the youngest children shall be utilized if
more than half of the group is composed of children in the
youngest age group.
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(4)  During nap time the child ratio may double for not
more than two hours for children 24 months and older, if the
children are in a restful or non-activity state and, if a means of
communication is maintained with another care giver who is
also on-site.

(5)  A child of an employee or owner age four or older will
not be counted for determining care giver to child ratios.

(6)  If child to care giver ratios are maintained an exception
is granted to group size requirements when a center program has
a planned activity and during transition times not to exceed two
hours daily.

(7)  A variance may be requested as required by R430-100-
5 for programs who were licensed prior to July 1997.

R430-100-10.  Child Health.
(1)  Children admitted to the center shall have

immunizations as required by the Utah School Immunization
Law, Utah Code Section 53A-11-301.  The director may not
admit a child without proof of immunization, or evidence of
conditional enrollment, or evidence of a personal, medical or
religious exemption.

(a)  The director shall have a current Utah School
Immunization Record (USIR -Pink card) on file for each child.

(b)  The director shall submit the Child Care Facilities
Annual Summary Report to the Department of Health
Immunization Program by November 30 of each year.
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(2)  The care givers shall not care for ill children except
when the child shows signs of illness after arrival.

(a)  The director shall ensure that children who develop
signs of illness at the center are kept separate from other
children.

(b)  The director shall contact the parents of ill children and
request that they be removed immediately from the center.

(c)  The director shall inform parents in writing of
communicable illnesses or parasites that are discovered at the
center the same day the illness or parasite is discovered.

(d)  The care giver shall convey information of illnesses in
a manner that protects the confidentiality of care givers and
children.

(3)  The director shall require the parent or guardian to
complete and sign a health assessment for each child in care.
This form must be obtained upon enrollment of the child and be
reviewed with the parent or guardian annually.  The annual
review shall be signed or initialed on the day of the review. The
Health Assessment shall include the following:

(a)  allergies and food sensitivities;
(b)  chronic illnesses;
(c)  medical conditions;
(d)  disabilities;
(e)  date of last physical examination;
(f)  instructions for routine daily care;
(g)  current medications; and
(h)  instructions for emergency care.

R430-100-11.  Parent Notification/Child Security.
(1)  The Director shall distribute to parents and post a copy

of the Department Informational Guide for Parents.
(2)  The center shall be open to parents and guardians of

enrolled children at all times during business hours.
(3)  The director shall establish a procedure for ensuring

that each child’s attendance is accounted for which shall include:
(a)  Persons bringing or picking up a child who is not

school aged shall sign the child in and out of the center,
(i)  The time of day shall be recorded on the sign-in and

sign-out form, and
(ii)  Personal identifiers, such as a signature, initials or

electronic identification may be used to sign in and out.
(b)  Care givers may sign-in and sign-out a child who is

school-aged.
(4)  Only parents or persons with written authorization

from parents shall be allowed to take any child from the center,
except that verbal authorization may be used in emergency
situations, if the identity of the person giving verbal
authorization can be confirmed.

(5)  The director or owner shall review reports of every
injury, incident, and accident to a child and document the
corrective action taken.  The report shall be signed by the
director, care giver involved, and the parent of the child.

(6)  In the case of a life threatening injury to a child, the
director shall contact emergency personnel before contacting the
parents or legal guardians.  If the parents or legal guardians
cannot be reached, the director shall then attempt to contact the
child’s emergency contact person.

(7)  The director shall call the Department within 24 hours
to report any fatality, hospitalization or emergency medical

response unless the emergency medical transport was part of a
child’s medical treatment plan identified by the parents and
licensee.  A written report shall be mailed or faxed to the
Department within five days of the incident.

R430-100-12.  Activities.
(1)  The director and care givers shall develop and follow

a daily activity plan that is designed for the age, health, safety
and welfare of the children.  No activity plan is required for
infant or toddler groups.  The toys and equipment needed to
carry out the plan shall be present.

(2)  The activity plan shall be posted for parent and care
giver review.

(3)  There shall be areas for indoor play.
(a)  Indoor play areas shall have at least 35 square feet per

child of usable play space for each child utilizing the play area
at any specific time.  The space requirement includes licensee
and care giver children who are not counted in the ratios.

(b)  Bathrooms, closets, lockers, staff desks, stationary
storage units, hallways, corridors, alcoves, vestibules, kitchens
or offices may not be included in calculating indoor play space.

(i)  Play space does not include areas which are designated
as a napping room

(ii)  Centers licensed prior to the effective date of the rule
change 2001, may request a permanent variance to this rule as
required by R430-100-5.  The exception or variance will be
assumable if a change of ownership occurs and the license is not
interrupted.

(c)  All indoor playground equipment, for example slides
and climbers, shall be surrounded by cushioning materials, such
as mats, in a six foot fall zone. The cushioning material shall
meet the standards of the American Society for Testing and
Materials (ASTM), current edition for all equipment over three
feet.

(d)  If children between the ages of three and six have
access to indoor play equipment then the maximum height of
any piece of indoor playground equipment shall not exceed five
and one-half feet.  If children under age three have access to
indoor play equipment, then the maximum height of the
equipment may not exceed three feet.

(4)  Daily activities shall include outdoor play if weather
permits.

(5)  Outdoor play areas shall:
(a)  have at least 40 square feet for each child to

accommodate at least 33 percent of the licensed capacity at one
time;

(b)  be directly adjacent to the building;
(c)  be enclosed with a four foot high fence, or have a

natural barrier that provides protection from unsafe areas
including water hazards;

(i)  gaps in the fence shall not be more than three and one
half inches.

(ii)  the bottom edge of the fence shall not be more than
three and one-half inches above the ground.

(d)  be free of animal excrement and harmful objects such
as trash, broken toys and equipment with rusty or sharp edges,
glass, tools and standing water;

(e)  have a shaded area to protect children from excessive
sun and heat; and
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(f)  have a source of drinking water in the play area during
play time when the outside air temperature is 75 degrees or
higher.

(6)  Outdoor play equipment shall:
(a)  be surrounded by a resilient surface of loose cushioning

consistent with the guidelines of the Consumer Product Safety
Commission and standards of ASTM; and

(b)  have a six foot fall zone surrounding all playground
equipment.  For facilities licensed prior to July 1997, a variance
may be requested to allow time for the licensee to replace or
remodel the equipment as required by R430-100-5.

(7)  Any particulate cushioning material, such as sand or
gravel, within the fall zone of playground equipment shall be
checked for packing due to rain or snow, and if compressed,
weather permitting, shall be loosened to a depth of nine inches.
If the cushioning material cannot be loosened, children shall not
play on the equipment.

(8)  If off-site activities are offered, care giver ratios must
be maintained and:

(a)  at least one of the care givers shall have a current first
aid and CPR course completion;

(b)  written parental consent shall be obtained for each type
of activity in advance;

(c)  the director shall notify the parents of any schedule
changes;

(d)  care givers shall take with them the emergency
numbers and emergency treatment releases for each of the
children in the group;

(e)  children shall wear or carry with them the name and
phone number of the center;

(f)  children’s names shall not be used on name tags;
(g)  care givers shall provide a way for children to wash

hands.
(9)  If swimming activities are scheduled, care givers shall

remain with the children during the activity.  Lifeguards and
pool personnel may not be counted towards care giver to child
ratios.

R430-100-13.  Medications.
(1)  If medications are given, medications shall be

administered to children only by a trained, designated care giver.
A care giver who administers medication shall be trained to:

(a)  check the label and confirm the name of the child,
(b)  read the directions regarding measured doses,

frequency, expiration date, and other administration guidelines,
and

(c)  properly document administration of medication
records according to Subsection R430-100-13(3).

(2)  The parent or guardian must complete a medication
release form for each child receiving medications at the center
that contains:

(a)  the name of the medication;
(b)  the dosage;
(c)  the route of administration;
(d)  the times and dates to be administered;
(e)  the illness or condition being treated; and
(f)  the parent or guardian signature.
(3)  Medication records shall be maintained that include:
(a)  The times, dates, and dosages of the medications given;

(b)  The signature or initials of the care giver who
administered the medication; and

(c)  Documentation of any errors in administration or
adverse reactions.

(4)  The center director or designee shall report any adverse
reaction to a medication or error in administration to the parent
or legal guardian immediately upon recognizing the error or
reaction.

(5)  Medications shall be secured from access to children.
(6)  The oral over-the counter and all prescription

medications must be in the original or pharmacy container, have
the original label, include the child’s name, have child proof
caps and have written instructions for administration provided
by the parents.

(7)  Medications stored in refrigerators shall be in a
covered container with a tight fitting lid.

(8)  The director shall return unused prescription and over
the counter medications to the parent or guardian.  The director
shall destroy out-of-date medications or return the medications
to the parent or guardian.

R430-100-14.  Infection Control.
(1)  The director shall keep on-site and maintain a portable

blood and bodily fluid clean-up kit.  All care givers shall know
the location and how to use the kit.

(a)  The kit shall include: a portable container, disposable
gloves, absorbent powder or clumping kitty litter, a plastic
garbage bag, a miniature dustpan and hand broom, a paper towel
and a small container of disinfectant.

(b)  All care givers shall comply with the universal blood
and bodily fluid precautions according to the OSHA Bodily
Fluid Blood-Borne Pathogen standard.

(2)  Personal hygiene items such as combs, hair
accessories, and toothbrushes may not be shared between
children.

(3)  Indoor activity equipment, such as climbing structures
and play houses, and toys shall be cleaned and sanitized weekly
or more often as necessary.  If some equipment is not cleanable
the director or owner shall ensure children and care givers wash
hands prior to using the equipment, card board puzzles, books,
etc.

(4)  Stuffed animals and dress-up clothes shall be machine
washed weekly.

(5)  If water play tables are used, the care giver shall wash
and sanitize the table daily and children shall wash their hands
prior to engaging in the activity.

(6)  In child care centers, hand washing procedures shall be
posted at all hand washing sinks and followed.

(7)  Written hand washing policies shall be established to
include:

(a)  Care givers and children shall wash and scrub their
hands for 20 seconds with liquid soap and warm running water.
A variance to using liquid soap may be requested as required by
R430-100-5.

(b)  The use of hand sanitizers shall not replace hand
washing, except during off-site activities.

(c)  Care givers shall teach children proper hand washing
techniques and oversee hand washing whenever possible.

(d)  Care givers and children shall wash their hands after
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using the toilet, before and after eating, upon returning from
outdoor playtime, after wiping noses, after handling animals and
before and after food preparation.

(e)  Only single use towels from a covered dispenser or
electric hand-drying device may be used to dry hands.

R430-100-15.  Diapering.
(1)  Diapering procedures shall be posted by each diapering

station and followed.
(2)  Each diapering station shall be equipped with railings

to prevent a child from falling.  Children shall not be left
unattended on the diapering surface.

(3)  The diapering surface shall be non-absorbent, cleaned
and sanitized after each diaper change.

(a)  If a disposable paper covering is used, it shall be placed
between the child and the diapering surface, and shall be
disposed of following each diaper change.

(b)  Sanitizers shall be used per product instruction or be
commercially prepared.  Sanitizer containers shall be labeled
and stored in the diaper changing area, out of the reach of
children.

(4)  Soiled disposable diapers shall be placed in a container
that is lined and has a tightly fitting lid.

(5)  Diaper containers shall be cleaned and disinfected
daily.

(6)  Care givers shall wash their hands directly after
changing a diaper and in between diaper changes.

(7)  If cloth diapers are used for children, the following
applies:

(a)  Cloth diapers shall not be rinsed at the center;
(b)  After a diaper change, the cloth diaper shall be placed

directly into a container labeled with the child’s name or
diapering service container.

(8)  Care givers whose designated responsibility is the care
of diapered children, shall not prepare food for children or staff
outside of the classroom area used by infants and toddlers.

(9)  Staff who prepare food in the kitchen shall not change
diapers or assist in toilet training.

R430-100-16.  Safety.
(1)  Spaces, toys, grounds, and equipment shall be

maintained in a safe manner to prevent injury to children.
(2)  Toys and equipment used by children must be in

compliance with the guidelines of the Consumer Product Safety
Commission.

(3)  There shall be no firearms or other weapons accessible
to children. Firearms and other weapons shall be stored
separately from ammunition and all shall be in a locked cabinet
or area.

(4)  Electrical outlets accessible to children four years of
age or younger shall have protective caps or safety devices when
not in use.

(5)  Glass surfaces within 36 inches from the floor shall be
of safety glass or have a protective barrier in place.

(6)  Care givers and staff shall store toxic or hazardous
chemicals such as cleaners, insecticides, lawn products, and
flammable materials in a locked or protected area to prevent
access to children. All toxic or hazardous chemicals shall be
stored in the original container, or labeled in the container.

(7)  The center may not have portable space heaters,
Fireplaces and wood burning stoves that are accessible to
children when in use.

(8)  Children shall not have access to poisonous plants.
(9)  Strings and cords long enough to choke a child, such

as those found on pull toys, window blinds, or drapery cords,
shall be inaccessible to children four years of age and younger.

(10)  Any structure built prior to 1978 which has peeling,
flaking, chalking, or failing paint on the interior or exterior shall
be tested for lead-based paint.  If paint lead levels are equal to
or exceed 0.06% by weight, the structure must be remodeled by
encapsulation or enclosure when possible or by complete
removal of lead-based paint by trained individuals.

(11)  Hot water accessible to children shall not exceed the
scalding standard of 120 degrees Fahrenheit.

R430-100-17.  Child Discipline.
(1)  The licensee shall inform all care givers, parents or

guardians and children of conduct expected by setting clear and
understandable rules.

(2)  Disciplinary measures shall be implemented so as to
encourage the child’s self-control to reduce risk of injury and
any adverse health effects to self or others.  Positive discipline
measures include but are not limited to:

(a)  positive behavioral rewards;
(b)  other forms of positive guidance;
(c)  redirection; or
(d)  time out.
(3)  Discipline measures shall not include any of the

following:
(a)  corporal punishment, including hitting, shaking, biting,

pinching, or spanking;
(b)  restraint of a child’s movement by binding or tying;
(c)  use of abusive, demeaning or profane language;
(d)  force or withholding of food, rest or toileting; or
(e)  confining a child in a locked closet, room, or similar

area.
(4)  The director shall provide each parent and legal

guardian a copy of the discipline methods used at the center.

R430-100-18.  Food Service.
(1)  If food service is provided, the child care center’s food

service shall comply with the Utah Department of Health Food
Service Sanitation Regulations, Rule R392-100, and with the
local health department food service regulations.

(2)  All food served in the center, including food brought
in by parents or care givers, for service to other children, shall
be commercially prepared.

(3) Food and drink brought in by parents for an individual
child’s use must be labeled with the child’s full name and
refrigerated if needed.

(4)  All care givers who prepare or serve food and snacks
must have a current food handlers permit approved for child
care facilities by the local Health Department.

(5)  Children’s food shall be served on plates, napkins or
other sanitary holders, which includes a high chair tray.  Food
shall not be placed on a bare table or eating surface.

(6)  Facilities that provide food service shall meet the
following requirements:
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(a)  A different menu shall be planned for each day of the
week;

(b)  Menus may be cycled;
(c)  The current week’s menu shall be posted for review by

parents and guardians and all substitutions shall be noted on the
menu and retained for one week.  If substitutions are made, the
menu must meet the requirement of the United States
Department of Agriculture (USDA) Child Care Food Program
guidelines;

(d)  Menus shall comply with the USDA Child and Adult
Care Food Program guidelines.  Centers may use Department
standard approved menus. Menus shall be individually approved
by the Department, or be approved by a registered dietitian.
Dietitian approval shall be noted on the menu;

(e)  The director shall post a list of children’s food allergies
and sensitivities in the food preparation area and communicate
special needs to staff serving food to the children unless
otherwise requested in writing by the parents.

(f)  The care givers shall provide meals and snacks
according to the center policy but at least once every three
hours.

R430-100-19.  Animals.
(1)  Any animal on the premises shall be clean and in good

health.
(2)  Dogs, cats and other animals shall have current

immunization records available at the center for all diseases
transmissible to humans.

(3)  Animals not confined in enclosures shall be hand held,
under leash control, or under voice control.

(4)  No dangerous or aggressive animals are allowed on
center premises.

(5)  Animals are not allowed in food preparation, storage
or dining areas.

(6)  Animal cages, equipment, and surrounding areas shall
be clean and sanitary.  Animal cages and equipment shall not be
cleaned in food preparation, food storage or dining areas at any
time.  Children shall not assist with the cleaning of animals,
animal cages, pens or animal equipment.

(7)  The director shall inform the parent or guardian of all
animals kept at the center.

(8)  Children shall not be permitted to handle reptiles,
including turtles and lizards.

R430-100-20.  Transportation.
(1)  Any vehicle used for transporting children shall have

a current vehicle registration and safety inspection.
(2)  The director shall maintain all vehicles used to

transport children in a safe and clean condition.
(3)  Each vehicle shall:
(a)  Contain a first aid and a body fluid clean-up kit;
(b)  Be able to maintain temperatures between 60-90

degrees Fahrenheit;
(c)  Be equipped with individual, size-appropriate safety

restraints such as car seats and seat belts, which are defined in
the federal motor vehicle safety standards contained in the Code
of Federal Regulations, Title 49, Section 571.213, for each child
that are appropriate to the vehicle type and are installed and
used in the manner prescribed by the manufacturer;

(d)  Be enclosed; and
(e)  Be locked during transport.
(4)  One person accompanying children during transport

shall have current CPR and first aid course completion.
(5)  The child care center shall have written policies and

procedures to address transportation of children to and from
school that are distributed to parents or posted that include:

(a)  How long the children will be unattended at each
school before the vehicle arrives or after the vehicle leaves in
the morning;

(b)  What steps staff will take if children fail to meet the
vehicle; and

(c)  When and how parents will be notified of delays or
problems with transportation to and from school.

(6)  Smoking in vehicles is prohibited at all times that
children are present.

(7)  Any vehicle used for transporting children shall be
driven by an adult who holds a current state driver’s license that
authorizes the driver to operate the type of vehicle driven.

(8)  No child shall be permitted to remain unattended in the
vehicle.  Children shall remain seated while the vehicle is in
motion.  Keys shall be removed from the vehicle at all times
when the driver is not in the driver’s seat.

R430-100-21.  Housekeeping and Maintenance.
(1)  There shall be adequate housekeeping services to

maintain a clean and sanitary environment in the center.
(2)  Laundry shall be washed with soap and water and be

thoroughly dried in a clothes dryer.
(3)  Clean laundry shall be stored in a manner that protects

it from contamination.
(4)  The center shall take effective and safe measures to

prevent, control and eliminate the presence of insects, rodents,
and other vermin on the premises.

(5)  Draperies, carpets, and furniture shall be maintained in
good repair.

(6)  Cracks in plaster, peeling wallpaper or paint, damaged
floor coverings, and missing tile shall be repaired promptly.

(7)  Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow and other
hazards.

R430-100-22.  Physical Environment.
(1)  All rooms and occupied areas in the facility shall have

provisions for ventilation. Windows with screens may be used
for ventilation when weather conditions permit, but mechanical
ventilation shall be provided during periods of temperature
extremes.

(2)  The cooling system shall be capable of maintaining
temperatures of 80 degrees Fahrenheit (F) in areas occupied by
children.

(3)  The heating system shall be capable of maintaining
temperatures of 72 degrees F. in areas occupied by children.

(4)  Adequate light intensity in all facilities shall be
maintained by keeping lighting equipment in good working
order.

(5)  There shall be one toilet and one lavatory for every 15
children, excluding diapered children.

(6)  For centers constructed after July 1, 1997, there shall
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be a hand washing sink in play areas.

R430-100-23.  Sleep Areas and Equipment.
(1)  A separate crib, cot, bed, or mat shall be provided for

each child who will be present in the child care center during
nap or rest periods.

(2)  Sleeping equipment shall be spaced a minimum of two
feet apart to allow for easy access, adequate ventilation and ease
of exiting.

(3)  Mats and mattresses shall be at least two inches thick
and have waterproof, cleanable coverings.

(4)  Mats and sleeping equipment shall be cleaned and
sanitized as needed, but at least weekly, and prior to use by
another child or there shall be a procedure to assign a mat or cot
to each child.

(5)  Each child shall have a sheet and a blanket, or an
acceptable alternative, that are:

(a)  used daily;
(b)  clearly assigned to a child;
(c)  stored separately from other children’s when not in use,

and
(d)  laundered at least once weekly, and prior to use by

another child.
(6) The center shall provide children with an opportunity

for rest and sleep in an environment for sleeping that includes
subdued lighting, low noise level, and freedom from
distractions.

R430-100-24.  Emergency and Disaster.
(1)  The licensee shall have a written emergency and

disaster plan for reporting and evacuating in cases of fire, flood,
earthquake, blizzard, power failure or other disasters that could
create structural damage or pose a health or safety hazard.  The
center shall have a written emergency plan that addresses steps
to be followed by staff in case of:

(a)  a missing child;
(b)  a medical emergency or injury involving a child or staff

person;
(c)  the death of a child or staff person.
(2)  The written plans shall be on site and immediately

accessible to all staff.
(3)  As required by R710-8, Public Safety, Fire Marshal,

Day Care Rules the director shall hold simulated disaster drills
semi-annually and simulated fire drills shall be held monthly for
care givers and children.

(a)  The director shall document all drills, including date
and time of the drill, the time it took to evacuate, the number of
participants, and any problems encountered.

(b)  Drills shall be held on a variety of days and at various
times of the day.

(4)  Each child care center shall maintain a telephone in
working order, unless there is a utility failure.

(5)  The emergency plan shall contain:
(a)  The names of the person in charge and persons with

decision-making authority;
(b)  The names of persons who shall be notified in an

emergency in order of priority;
(c)  The names and telephone numbers of emergency

medical personnel, fire department, paramedics, ambulance

service, police, poison control and other appropriate agencies.
(d)  Assignment of personnel to specific tasks during an

emergency;
(e)  The procedure to transport and evacuate children and

staff to other locations; and
(f)  Procedures to turn off gas, electricity, and water.
(6)  The director shall post evacuation plans in prominent

locations in each room or area of the center.  The plan shall
include evacuation routes, location of fire alarm boxes, and fire
extinguishers.

(7)  The licensee shall ensure that the center is inspected
annually by the local fire authority and shall maintain a copy of
the most recent inspection report at the center.  Each fire
extinguisher shall have a current tag and annual inspection.

(8)  There shall be at least one care giver on duty in the
center during business hours who has a current department
approved course completion or certification in basic child and
infant first-aid and Cardiac Pulmonary Resuscitation (CPR).

(9)  Each center shall maintain two accessible first aid kits,
one kit for the center and one kit to be taken on field trips.

(a)  Each first aid kit shall contain supplies as
recommended by the American Red Cross First Aid Handbook,
current edition, or the department provided list of contents.

(b)  Each first aid kit shall contain a first aid manual.
(c)  First aid kits shall be restocked after use and shall be

stored in an area inaccessible to children.

R430-100-25.  Infant Care.
(1)  Infants and toddlers shall be cared for in separate areas

and shall not use outdoor play areas at the same time as older
children. Infant and toddler areas shall not be used as access to
other areas or rooms by children and parents, unless the
Department has given variance approval.

(2)  Infants may be included in mixed age groups only
when eight or fewer children are present in the center.  No more
than two infants shall be included in the mixed age group unless
there are two care givers with the group.

(3)  Each infant shall be allowed to follow his or her own
pattern of sleeping and eating.

(4)  Diapers shall be checked as needed but diaper checks
shall not exceed every three hours.  The child shall be changed
when he is found to be wet or soiled.

(5)  The center shall maintain a record of diapering
activities, sleeping and feeding times for each infant.  The care
giver shall record each activity as it occurs.  The records shall
be maintained on site for the current month and be immediately
accessible for Department review.

(6)  If an infant is unable to sit upright and hold his own
bottle, a care giver shall hold the infant during bottle feeding to
prevent choking, baby bottle tooth decay, etc.  Bottles shall not
be propped.

(7)  Each infant shall receive physical stimulation and
positive verbal interaction at least every 30 minutes.  Awake
infants shall not be confined for more than 30 minutes in one
piece of equipment, including but not limited to swings, high
chairs, or cribs.  Infants shall have freedom of movement in a
safe area.

(8)  Infant walkers with wheels are not permitted.
(9)  High chairs will have T-shaped safety straps that are
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used whenever children are placed in the chair.
(10)  High chair trays shall be washed, rinsed, and sanitized

prior to each use.  The sanitizer shall meet the standards in
R392-100 for food contact surfaces.

(11)  Baby food, infant formula, and breast milk for infants
that are brought from home for an individual child’s use shall be:

(a)  marked with the child’s name;
(b)  marked with the date of preparation or opening of the

container, such as a jar of baby food;
(c)  kept refrigerated, if needed; and
(d)  discarded within 24 hours of preparation or opening.
(12)  Infant formula shall be discarded after feeding or

within two hours of initiating a feeding. Powdered formula or
dry foods which are opened, but not mixed, is not considered
prepared.

(13)  Infants shall sleep in equipment designed for them
such as a crib, bassinet, porta-crib, or play pen.

(a)  Only one infant shall occupy any one piece of
equipment at any time.

(b)  Infants shall be placed on their backs for sleeping,
unless parents document a medical treatment requirement for a
clinical condition.

(c)  Infants less than 12 months shall not sleep on mats or
cots.

(14)  There shall be two sinks in each infant and toddler
care area.  Centers whose infant and toddler areas were
constructed and licensed prior to July, 1997, shall be exempt
from this rule.

(a)  One sink shall be adjacent to the diapering areas and
shall be used exclusively for hand washing after diapering and
non-food activities.

(b)  One sink shall be used exclusively for the preparation
of food and bottles.

(15)  Infant care areas shall maintain temperature at 70
degrees Fahrenheit at floor level.

(16)  All toys used by infants and toddlers shall be washed
daily and after being placed in a child’s mouth or being
contaminated by bodily fluids.

R430-100-26.  Penalty.
The department may impose civil monetary penalties in

accordance with Title 63, Chapter 46b, Administrative
Procedures Act, if there has been a failure to comply with the
provisions of this chapter, or rules promulgated pursuant to this
chapter, as follows:

(1)  if significant problems exist that are likely to lead to
the harm of a child, the department may impose a civil money
penalty of $50 to $1,000 per day; and

(2)  if significant problems exist that result in actual harm
to a child, the department may impose a civil money penalty of
$1,050 to $5,000 per day.

KEY:  child care facilities
July 31, 2001 26-39
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R434.  Health, Health Systems Improvement, Primary Care
and Rural Health.
R434-30.  Primary Care Grants Program for Medically
Underserved Populations.
R434-30-1.  Authority and Purpose.

This rule is required by Section 26-18-304.  It implements
the primary care grants program for medically underserved
populations under Title 26, Chapter 18, Part 3.

R434-30-2.  Definitions.
Terms used in this rule are defined in Section 26-18-301.

R434-30-3.  Grant Application Process and Form.
The department shall solicit grant applications by issuing

a request for grant applications.  Applicants responding to the
request for grant applications under this program shall submit
their application as directed in the grant application guidance
issued by the department.

R434-30-4.  Additional Criteria for Awarding Grants.
(1)  In addition to the criteria listed in Section 26-18-304,

the department shall consider:
(a)  the reasonableness of the cost of the services to be

given;
(b)  degree to which primary health care services are

provided comprehensively, extent to which supplemental
services are provided, and extent to which services are
conveniently located;

(c)  demonstrated ability and willingness of applicant to
systematically review the quality of care;

(d)  commitment of applicant to sustain or enhance primary
health care capacity for underserved, disadvantaged, and
vulnerable populations; and

(e)  degree to which the application is feasible, clearly
described, and ready to be implemented.

KEY:  primary health care*, medically underserved*, grants
July 16, 1996 26-18-304
Notice of Continuation July 11, 2001
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R477.  Human Resource Management, Administration.
R477-1.  Definitions.
R477-1-1.  Definitions.

The following definitions apply throughout these rules
unless otherwise indicated within the text of each rule.

(1)  Abandonment of Position:  A discretionary act of
termination resulting from an employee’s unexcused absence
from work or failure to come to work for three consecutive days
when the employee is capable, but does not properly notify his
supervisor.

(2)  Active Duty:  Full-time active military or reserve duty;
a term used for veteran’s preference adjustments.  It does not
include active or inactive duty for training or initial active duty
for training.

(3)  Actual Hours Worked:  Time spent performing duties
and responsibilities associated with the employee’s job
assignments.  This time is calculated in increments of 15
minutes or more for purposes of overtime accrual, and shall not
include "on-call," holiday leave, or any other leave time taken
off during the work period.

(4)  Administrative Leave:  Leave with pay granted to an
employee at management discretion that is not charged against
the employee’s leave accounts.

(5)  Administrative Adjustment:  A DHRM approved
change of a position from one job to another job or salary range
change for administrative purposes that is not based on a change
of duties and responsibilities.

(6)  Administrative Salary Decrease:  A salary decrease of
one or more pay steps based on non-disciplinary administrative
reasons determined by an agency executive director or
commissioner.

(7)  Administrative Salary Increase:  A salary increase of
one or more pay steps based on special circumstances
determined by an agency executive director or commissioner.

(8)  Agency:  Any department, division, institution, office,
commission, board, committee, or other entity of state
government.

(9)  Agency Head:  The chief executive officer of each
agency or their designated appointee.

(10)  Agency Management:  The agency head and all other
officers or employees who have responsibility and authority to
establish, implement, and manage agency policies and programs.

(11)  Appeal:  A formal request to a higher level review for
consideration of an unacceptable grievance decision.

(12)  Appointing Authority:  The officer, board,
commission, person or group of persons authorized to make
appointments in their agencies.

(13)  Assignment:  Appointment of an employee to a
position.

(14)  "At will" Employee:  An individual appointed to work
for no specified period of time or one who has not acquired
career service status and may be terminated at any time without
just cause.

(15)  Bumping:  A procedure that may be applied in a
reduction-in-force action (RIF).  It allows employees with
higher retention points to bump other employees with lower
retention points who are in the same categories of work
identified in the work force adjustment plan, as long as
employees meet the eligibility criteria outlined in

interchangeability of skills.
(16)  Career Exempt Employee:  An employee appointed

to a position exempt from career service in state employment
and who serves at the pleasure of the appointing authority.

(17)  Career Exempt Position:  A position in state service
exempted by law from provisions of competitive career service,
as prescribed in 67-19-15 and in R477-2-1(1).

(18)  Career Mobility:  A time-limited assignment of an
employee to another position of equal or higher salary for
purposes of professional growth or fulfillment of specific
organizational needs.

(19)  Career Service Employee:  An employee who has
successfully completed a probationary period in a career service
position.

(20)  Career Service Status:  Status granted to employees
who successfully completes a probationary period for
competitive career service positions.

(21)  Category of Work:  Jobs, work units, or other
definable categories of work within departments, divisions,
institutions, offices, commissions, boards or committees that are
designated by the agency head as the Category of Work to be
eliminated through a reduction-in-force.  These are subject to
review by the Executive Director, DHRM.

(22)  Certifying:  The act of verifying the qualifications and
availability of individuals on the hiring list.  The number of
individuals certified shall be based on standards and procedures
established by the Department of Human Resource
Management.

(23)  Change of Workload:  A change in the work
requirements or a need to eliminate or create particular positions
in an agency caused by legislative action, financial
circumstances, or administrative reorganization.

(24)  Classification Grievance:  The approved procedure by
which a career service employee may grieve a formal
classification decision regarding the classification of the
employee’s position.

(25)  Classified Service:  Positions that are subject to the
classification and compensation provisions stipulated in Section
67-19-12 of the Utah Code Annotated.

(26)  Classification Study: A Classification review
conducted by DHRM or an approved contract agency, under the
rules outlined in R477-4-3.  A study may include single or
multiple job or position reviews.

(27)  Compensatory Time:  Time off that is provided to an
employee in lieu of monetary overtime compensation.

(28)  Constant Review:  A period of formal review of an
employee, not to exceed six months, resulting from substandard
performance or behavior, as defined by Utah law and contained
in these rules.  Removal from constant review requires a formal
evaluation.

(29)  Contract Agency: An agency with authority to
perform specific HR functions as outlined in a formal delegation
agreement with DHRM under authority of section 67-19-7.

(30)  Contractor:  An individual who is contracted for
service, is not supervised by a state supervisor, but is
responsible for providing a specified service for a designated fee
within a specified time.  The contractor shall be responsible for
paying all taxes and FICA payments, and shall not accrue
benefits.
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(31)  Corrective Action:  A written administrative action to
address substandard performance or behavior of an employee as
described in R477-10-2.  Corrective action includes a period of
constant review.

(32)  Demeaning Behavior:  Any behavior which lowers
the status, dignity or standing of any other individual.

(33)  Demotion:  An action resulting in a salary reduction
on the current salary range or the movement of an incumbent
from one job or position to another job or position having a
lower salary range, which may include a reduction in salary.

(34)  Department:  The Department of Human Resource
Management.

(35)  Derisive Behavior:  Any behavior which insults,
taunts, or otherwise belittles or shows contempt for another
individual.

(36)  Designated Hiring Rule:  A rule promulgated by
DHRM that defines which individuals on a certification are
eligible for appointment to a career service position.

(37)  DHRM:  The Department of Human Resource
Management.

(38)  DHRM Approved Recruitment and Selection System:
The state’s recruitment and selection system, which includes:

(a)  continuous recruitment of all positions;
(b)  a centralized and automated computer database of

resumes and related information administered by the Department
of Human Resource Management;

(c)  decentralized access to the database based on
delegation agreements.

(39)  Disability:  Disability shall have the same definition
found in the Americans With Disabilities Act (ADA) of 1990,
42 USC 12101 (1994); Equal Employment Opportunity
Commission regulation, 29 CFR 1630 (1993); including
exclusions and modifications.

(40)  Disciplinary Action:  Action taken by management
under the rules outlined in R477-11.

(41)  Discrimination:  Unlawful action against an employee
or applicant based on race, religion, national origin, color, sex,
age, disability, protected activity under the anti-discrimination
statutes, political affiliation, military status or affiliation, or any
other non-merit factor, as specified by law.

(42)  Dismissal:  A separation from state employment for
cause.

(43)  Drug-Free Workplace Act:  A 1988 congressional act,
34 CFR 85 (1993), requiring a drug-free workplace certification
by state agencies that receive federal grants or contracts.

(44)  Employee Personnel Files: For purposes of Titles 67-
18 and 67-19, the files maintained by DHRM and agencies as
required by R477-2-5.  This does not include employee
information maintained by supervisors.

(45)  Employment Eligibility Certification:  A requirement
of the Immigration Reform and Control Act of 1986, 8 USC
1324 (1988) that employers verify the identity and eligibility of
individuals for employment in the United States.

(46)  "Escalator" Principle:  Under the Uniformed Services
Employment and Reemployment Rights Act (USERRA),
returning veterans are entitled to return back onto their seniority
escalator at the point they would have occupied had they not left
state employment.

(47)  Equal Employment Opportunity (EEO):  Non-

discrimination in all facets of employment by eliminating
patterns and practices of illegal discrimination.

(48)  Excess Hours:  A category of compensable hours
separate and apart from compensatory or overtime hours that
accrue at straight time only when an employee’s hours actually
worked, plus additional hours paid but not worked, exceed an
employee’s normal work period.

(49)  Executive Director:  The executive director of the
Department of Human Resource Management.

(50)  Fair Employment Opportunity and Practice:  Assures
fair treatment of applicants and employees in all aspects of
human resource administration without regard to age, disability,
national origin, political or religious affiliation, race, sex, or any
non-merit factor.

(51)  Fitness For Duty Evaluation:  Evaluation, assessment
or study by a licensed professional to determine if an individual
is able to meet the performance or conduct standards required
by the position held, or is a direct threat to the safety of self or
others.

(52)  FLSA:  Fair Labor Standards Act.  The federal statute
that governs overtime.  See 29 USC 201 (1996).

(53)  FLSA Exempt:  Employees who are exempt from the
Fair Labor Standards Act.

(54)  FLSA Non-Exempt:  Employees who are not exempt
from the Fair Labor Standards Act.

(55)  Full Time Equivalent (FTE):  The budgetary
equivalent of one full time position filled full time for one year.

(56)  Furlough:  A temporary leave of absence from duty
without pay for budgetary reasons or lack of work.

(57)  Grievance:  A career service employee’s claim or
charge of the existence of injustice or oppression, including
dismissal from employment resulting from an act, occurrence,
omission, condition, discriminatory practice or unfair
employment practice not including position classification or
schedule assignment.

(58)  Grievance Procedures:  The statutory process of
grievances and appeals as set forth in Sections 67-19a-101
through 67-19a-408 and the rules promulgated by the Career
Service Review Board.

(59)  Gross Compensation:  Employee’s total earnings,
taxable and untaxable, as shown on the employee’s paycheck
stub.

(60)  Hiring List:  A list of qualified and interested
applicants who are eligible to be considered for appointment or
conditional appointment to a specific position.

(61)  Hostile Work Environment:  A work environment or
work related situation where an individual suffers physical or
emotional stress due to the unwelcome behavior of another
individual which is motivated by race, religion, national origin,
color, sex, age, disability or protected activity under the anti-
discrimination statutes.

(62)  HRE:  Human Resource Enterprise; the state human
resource management information system.

(63)  Immediate Supervisor:  The employee or officer who
exercises direct authority over an employee and who appraises
the employee’s performance.

(64)  Incompetence:  Inadequacy or unsuitability in
performance of assigned duties and responsibilities.

(65)  Inefficiency:  Wastefulness of government resources
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including time, energy, money, or staff resources or failure to
maintain the required level of performance.

(66)  Interchangeability of Skills:  Employees are
considered to have interchangeable skills only for those classes
of positions they have previously held successfully in Utah state
government employment or for those classes of positions which
they have successfully supervised and for which they satisfy job
requirements.

(67)  Intern:  An individual in a college degree program
assigned to work in an activity where on-the-job training is
accepted.

(68)  Job:  A group of positions similar in duties
performed, in degree of supervision exercised or required, in
requirements of training, experience, or skill and other
characteristics.  The same, salary range and test standards are
applied to each position in the group.

(69)  Job Series:  Two or more jobs in the same functional
area having the same job class title, but distinguished and
defined by increasingly difficult levels of duties and
responsibilities and requirements.

(70)  Job Proficiency Rating:  An average of the last three
annual performance evaluation ratings used in reduction in force
proceedings.

(71)  Job Requirements:  Skill requirements defined a the
job level.

(72)  Job Description:  A document containing the duties,
distinguishing characteristics, knowledge, skills, and other
requirements for a job.

(73)  Job Identification Number:  A unique number
assigned to a job by DHRM.

(74)  Legislative Salary Adjustment:  A legislatively
approved salary increase for a specific category of employees
based on criteria determined by the Legislature.

(75) Malfeasance: Intentional wrongdoing, deliberate
violation of law or standard, or mismanagement of
responsibilities.

(76)  Market Comparability Adjustment:  Legislatively
approved reallocation of a salary range for a job based on a
compensation survey conducted by DHRM.

(77)  Merit Increase:  A legislatively approved and funded
salary increase for employees to recognize and reward
successful performance.

(78)  Misfeasance:  The improper or unlawful performance
of an act that is lawful or proper.

(79)  Nonfeasance:  Failure to perform either a official duty
or legal requirement.

(80)  Performance Evaluation:  A formal, periodic
evaluation of an employee’s work performance.

(81)  Performance Evaluation Date:  The date when an
employee’s performance evaluation shall be conducted.  An
evaluation shall be conducted at least once during the
probationary period and no less than once annually thereafter
consistent with the common review date.

(82) Performance Management:  The ongoing process of
communication between the supervisor and the employee which
defines work standards and expectations, and assesses
performance leading to a formal annual performance evaluation.

(83)  Performance Plan:  A written summary of the
standards and expectations required for the successful

performance of each job duty or task.  These standards normally
include completion dates and qualitative and quantitative levels
of performance expectations.

(84)  Performance Standard:  Specific, measurable,
observable and attainable objectives that represent the level of
performance to which an employee and supervisor are
committed during an evaluation period.

(85)  Personnel Adjudicatory Proceedings:  The informal
appeals procedure contained in Title 63, Chapter 46b, for all
human resource policies and practices not covered by the state
employees grievance procedure promulgated by the Career
Service Review Board, or the classification appeals procedure.

(86)  Position:  A unique set of duties and responsibilities
identified by DHRM authorized job and position management
numbers.

(87)  Position Description:  A document that describes the
detailed tasks performed, as well as the knowledge, skills,
abilities, and other requirements of a specific position.

(88)  Position Management Report:  A document that lists
an agency’s authorized positions including job identification
numbers, salaries, and schedules.  The list includes occupied or
vacant positions and full or part-time positions.

(89)  Position Sharing:  A situation where two employees
share the duties and responsibilities of one full-time career
service position.  Salary, retirement service credits and leave
benefits for position sharing employees are pro-rated according
to the number of hours worked.  To be eligible for benefits,
position sharing employees must work at least 50% of a full-
time equivalent.

(90)  Probationary Period:  A period of time considered
part of the selection process, identified at the job level, the
purpose of which is to allow management to evaluate an
employee’s ability to perform assigned duties and
responsibilities and to determine if career service status should
be granted.

(91)  Productivity Step Adjustment:  A management
authorized salary increase of one to four steps.  Management
and employees agree to the adjustment for employees who
accept an increased workload resulting from FTE reductions and
agency base budget reduction.

(92)  Promotion:  A management initiated action moving
an employee from a position in one job to a position in another
job having a higher maximum salary step.

(93)  Protected Activity:  Opposition to discrimination or
participation in proceedings covered by the anti-discrimination
statutes.  Harassment based on protected activity can constitute
unlawful retaliation.

(94)  Reappointment:  Return to work of an employee from
the reappointment register.  Accrued annual leave, converted
sick leave, compensatory time and excess hours in their former
position were cashed out at termination.

(95)  Reappointment Register:  A register of career service
employees who have been separated in a reduction in force
because of inadequate funds, change of workload or lack of
work.  It also includes career service employees who accepted
exempt positions without a break in service and who were not
retained, unless discharged for cause, and those employees who
by the Career Service Review Board’s decision are placed on the
reappointment register.
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(96)  Reasonable Suspicion:  Knowledge sufficient to
induce an ordinary, reasonable and prudent person to arrive at
a conclusion of thought or belief based on factual, non-
subjective and substantiated observations or reported
circumstances.  Factual situations verified through personal
visual observation of behavior or actions, or substantiated by a
reliable witness.

(97) Reassignment:  A management initiated action moving
an employee from his current job or position to a job or position
of an equal salary range for administrative, corrective action or
other reasons not included in the definition of demotion, transfer
or reclassification.  Management may also move an employee to
a job or position with a lower salary range when permitted by
applicable Federal or state law, including, but not limited to the
American Disabilities Act.  A reassignment may be to one or
more of the following:

A.  a different job or position;
B.  a different organizational unit; or
C.  a different work location.
(98)  Reclassification:  A DHRM or an approved contract

agency reallocation of a single position or multiple positions
from one job to another job to reflect management initiated
changes in duties and responsibilities as determined by a
classification study.

(99)  Reduction in Force:  (RIF)  Abolishment of positions
resulting in the termination of staff.  RIFs can occur due to
inadequate funds, a change of workload, or a lack of work.

(100)  Reemployment:  Return to work of an employee who
terminated state employment to join the uniformed services
covered under USERRA.  Accrued annual leave, converted sick
leave, compensatory time and excess hours may have been
cashed out at termination.

(101)  Rehire:  Return to work of a former career service
employee who terminated state employment.  Accrued annual
leave, converted sick leave, compensatory time and excess hours
in their former position were cashed out at termination.

(102)  Retaliation:  An adverse employment action taken
against an employee who has engaged in a protected act.  The
adverse action must have a causal link.

(103)  Requisition:  An electronic document used for Utah
Skill Match search and tracking purposes that includes specific
information for a particular position.

(104)  Return from LWOP:  A return to work from any
leave without pay status.  Accrued annual leave, converted sick
leave, compensatory time and excess hours may have been
cashed out before the leave without pay period began.

(105)  Ridiculing Behavior:  Any behavior specifically
performed to cause humiliation or to mock, taunt or tease
another individual.

(106)  RIF’d Employee:  An employee who is placed on the
reappointment register as a result of a reduction in force.

(107)  Safety Sensitive Position:  A position approved by
DHRM that includes the performance of functions:

(a)  directly related to law enforcement; or
(b)  involving direct access or having control over direct

access to controlled substance; or
(c)  directly impacting the safety or welfare of the general

public.
(d) which require an employee to carry or have access to

firearms.
(108)  Salary Range:  The segment of an approved pay plan

assigned to a job.
(109)  Schedule:  The determination of whether a position

meets criteria stipulated in the Utah Code Annotated to be
career service (Schedule B) or career service exempt (Schedule
A).

(110)  Serious Health Condition:  An illness, injury,
impairment, physical or mental condition that involves:

(a)  In-patient care in a hospital, hospice, or residential
medical care facility;

(b)  Continuing treatment by a health care provider.
(111)  Sexual Harassment:
(a)  A form of unlawful discrimination of a sexual nature

which is unwelcome and pervasive, demeaning, ridiculing,
derisive or coercive and results in a hostile, abusive or
intimidating work environment.

(i)  Level One:  sex role stereotyping
(ii)  Level Two:  targeted gender harassment/discrimination
(iii)  Level Three:  targeted or individual harassment
(iv)  Level Four:  criminal touching of another’s body parts

or taking indecent liberties with another.
(b)  Any quid pro quo behavior which requires an

employee to submit to sexual conduct in return for increased
employment benefits or under threat of adverse employment
repercussions.

(112)  Tangible Employment Action:  Any significant
change in employment status e.g. hiring, firing, promotion,
failure to promote, demotion, undesirable assignment, a decision
causing a significant change in benefits, compensation
decisions, and work assignment.  Tangible employment action
does not include insignificant changes in employment status
such as a change in job title without a change in salary, benefits
or duties.

(113)  Temporary Transitional Assignment:  An assignment
on a temporary basis to a position or duties of lesser
responsibility and salary range to accommodate an injury or
illness or to provide a temporary reasonable accommodation.

(114)  Transfer:  A voluntary movement of an employee
from one job or position to another job or position for which the
employee qualifies.  A transfer may be to one or more of the
following:

a job or position with the same salary range;
a job or position with a lower salary range;
a different work location;
a different organizational unit.
(115)  Underfill:  DHRM authorization for an agency to fill

a position at a lower salary range within the same job series.
(116)  Uniformed Services:  The United States Army,

Navy, Marine Corps, Air Force, Coast Guard; Reserve units of
the Army, Navy, Marine Corps, Air Force, or Coast Guard;
Army National Guard or Air National Guard; Commissioned
Corps of Public Health Service, or any other category of persons
designated by the President in time of war or emergency.
Service in Uniformed Services includes: voluntary or
involuntary duty, including active duty; active duty for training;
initial active duty for training; inactive duty training; full-time
National Guard duty; absence from work for an examination to
determine fitness for any of the above types of duty.
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(117)  Unlawful Harassment:  Any behavior or conduct of
an unlawful nature based on race, religion, national origin,
color, sex, age, disability or protected activity under the anti-
discrimination statutes that is unwelcome, pervasive,
demeaning, derisive or coercive and results in a hostile, abusive
or intimidating work environment or tangible employment
action.

(118)  USERRA:  Uniformed Services Employment and
Reemployment Rights Act of 1994 (P.L. 103-353), requires
state governments to re-employ eligible veterans who left state
employment to enter the uniformed services and who return to
work within a specified time period after military discharge.
Employees covered under USERRA are in a leave without pay
status from their state position.

(119)  Veteran:  An individual who has served on active
duty in the armed forces for more than 180 consecutive days, or
was a member of a reserve component who served in a campaign
or expedition for which a campaign medal has been authorized.
Individuals must have been separated or retired under honorable
conditions.

(120)  Volunteer:  Any person who donates services to the
state or its subdivisions without pay or other compensation
except actual and reasonable expenses incurred, as approved by
the supervising agency.

(121)  Volunteer Experience Credit:  Credit given in
meeting job requirements to participants who gain experience
through unpaid or uncompensated volunteer work with the state,
its subdivisions or other public and private organizations.

KEY:  personnel management, rules and procedures,
definitions*
July 3, 2001 67-19-6
Notice of Continuation July 1, 1997
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R477.  Human Resource Management, Administration.
R477-2.  Administration.
R477-2-1.  Rules Applicability.

These rules apply to all career and non-career state
employees except those specifically exempted in Section 67-19-
12.

(1)  Certificated employees of the State Board of Education
are covered by these rules except for rules governing
classification and compensation, found in R477-4 and R477-7.

(2)  Non-state agencies with employees protected by the
career service provisions of these rules in R477-5, R477-6,
R477-9 and R477-11 are exempted by contract from any
provisions deemed inappropriate in their jurisdictions by the
Executive Director, DHRM.

(3)  Unless employees in exempt positions have written
contracts of employment for a definite period of time, they are
"at will" employees.  The following employees are exempt from
mandatory compliance with these rules:

(a)  Members of the Legislature and legislative employees
(b)  Members of the judiciary and judicial employees
(c)  Elected members of the executive branch and their

direct staff who are career service-exempt employees
(d)  Officers, faculty, and other employees of state

institutions of higher education
(e)  Any positions for which the salary is set by law
(f)  Attorneys in the attorney general’s office
(g)  Agency heads and other persons appointed by the

governor when authorized by statute
(h)  Employees of the Department of Community and

Economic Development whose positions have been designated
executive/professional by the executive director of the
Department of Community and Economic Development with the
concurrence of the Executive Director, DHRM.

(4)  All other exempt positions are covered by provisions
of these rules except rules governing career service status in
R477-5, R477-6, R477-9 and R477-11.

(5)  The above positions may or may not be exempt from
federal and other state regulations.

R477-2-2.  Compliance Responsibility.
Agencies shall manage their own human resources in

compliance with these rules.  Agencies are authorized to correct
any administrative errors.

(1)  The Executive Director, DHRM, may authorize
exceptions to provisions of these rules when one or more of the
following criteria are satisfied:

(a)  Applying the rule prevents the achievement of
legitimate government objectives;

(b)  Applying the rule impinges on the legal rights of an
employee;

(2)  Agency personnel records, practices, policies and
procedures, employment and actions, shall comply with these
rules and are subject to compliance audits by the DHRM.

(3)  In cases of noncompliance with the State Personnel
Management Act, Title 67, Chapter 19, and these rules, the
Executive Director, DHRM, may find the responsible agency
official to be subject to the penalties prescribed by Section 67-
19-18(1) pertaining to misfeasance, malfeasance or nonfeasance
in office.

R477-2-3.  Fair Employment Practice.
All state personnel actions must provide equal employment

opportunity for all individuals.
(1)  Employment actions including appointment, tenure or

term, condition or privilege of employment shall be based on
the ability to perform the essential duties, functions, and
responsibilities assigned to a particular position.

(2)  Employment actions shall not be based on race,
religion, national origin, color, sex, age, disability, protected
activity under the anti-discrimination statutes, political
affiliation, military status or affiliation or any other non-job
related factor, nor shall any person be subjected to unlawful
harassment by a state employee.

(3)  Any employee who alleges that they have been
illegally discriminated against, may submit a claim to the agency
head.

(a)  If the employee does not agree with the decision of the
agency head, the employee may file a complaint with the Utah
Anti-Discrimination and Labor Division.

(b)  No state official shall impede any employee from the
timely filing of a discrimination complaint in accordance with
state and federal requirements.

(4)  Employees are protected from employment
discrimination under the following laws:

(a)  The Age Discrimination in Employment Act of 1967,
29 USC 621, as implemented by 29 CFR 1625(1999).  This act
prohibits discrimination on the basis of age for individuals forty
years and over.

(b)  The Vocational Rehabilitation Act of 1973, 29 USC
701, as implemented by 34 CFR 361(1999).  This act prohibits
discrimination on the basis of disability status under any
program or activity that receives federal financial assistance.
Employers with federal contracts or subcontracts greater than
$10,000.00 must have an affirmative action plan to
accommodate qualified individuals with disabilities for
employment and advancement.  All of an employer’s operations
and facilities must comply with Section 503 as long as any of
the operations or facilities are included in federal contract work.
Section 504 incorporates the employment provisions of Title I
of the Americans With Disabilities Act of 1990.

(c)  The Equal Pay Act of 1963, 29 USC 206(d), as
implemented by 29 CFR 1620(1999).  This act prohibits
discrimination on the basis of sex.

(d)  Title VII of the Civil Rights Act of 1964 as amended,
42 USC 2000e.  This act prohibits discrimination on the basis
of sex, race, color, national origin, religion, or disability.

(e)  The Americans with Disabilities Act of 1990, 42 USC
12201.  This act prohibits discrimination against qualified
individuals with disabilities in recruitment, selection, benefits
and all other aspects of employment.

(f)  Uniformed Services Employment and Reemployment
Act of 1994, 38 USC 4301 (USERRA).  This act requires a state
to reemploy eligible veterans who left state employment for
military service and return to work within specified time periods
defined by USERRA.

R477-2-4.  Grievance Procedure for Discrimination.
The following rules outline the grievance procedure and

the specific requirements of the major laws:
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(1)  Age Discrimination in Employment Act of 1967.
(a)  An aggrieved individual may bypass the state’s

grievance procedure and file directly with the Equal
Employment Opportunity Commission (EEOC) or the Utah
Anti-Discrimination and Labor Division (UALD).

(b)  Employees shall report the alleged discriminatory act
within one of the following time periods:

(i)  180 days after the occurrence to EEOC, or
(ii)  300 days after the occurrence to EEOC if the matter

has been presented to UALD for proceedings under an
applicable state law, or

(iii)  to the EEOC 30 days after the individual receives
notice of termination of any state proceedings.

(c)  The Utah Anti-Discrimination and Labor Division of
the Labor Commission is authorized by the Equal Employment
Opportunity Commission to act on charges of employment
discrimination.  Employees must file charges within thirty days
following an act of discrimination.

(2)  Section 503 of The Rehabilitation Act of 1973, as
implemented by 34 CFR 361(1999).

(a)  An aggrieved individual may bypass the state’s
grievance mechanism and file a complaint with the granting
federal agency or the Office of Federal Contract Compliance
Programs (OFCCP) within 180 days of the discriminatory event.

(b)  If dissatisfied with the outcome of the state’s grievance
mechanism, an individual may also file a complaint with the
OFCCP within 180 days of the discriminatory event.

(3)  Section 504 of the Rehabilitation Act of 1973.
(a)  An aggrieved individual may bypass the state’s

grievance mechanism and file a complaint with the granting
federal agency.  If unsatisfied with the outcome of the state’s
grievance mechanism, an individual may also file a complaint
with EEOC.  A charge of discrimination should be filed within
180 days of the discriminatory event.

(b)  Under the 1978 amendments to the Rehabilitation Act,
the procedures for enforcing Section 504 are the same as for
Title VII of the Civil Rights Act of 1964.

(4)  The Equal Pay Act of 1963 - The enforcement
provisions of the Fair Labor Standards Act apply for an equal
pay claim. The following rules apply:

(a)  Sex discrimination in the payment of unequal wage
rates is a continuous violation, and employees have a right to
sue each payday that the discrimination persists.

(b)  Employees are not required to exhaust any
administrative procedures prior to filing an action.

(c)  Employees alleging an equal pay claim may file
directly with the Equal Employment Opportunity Commission.

(d)  Employees do not have the right to file a court action
when the Equal Employment Opportunity Commission initiates
a court proceeding on the employee’s behalf to either enjoin an
employer or to obtain recovery of an employee’s unpaid wages.

(e)  Employees must file suit within two years from the last
date of harm, unless the employer committed a willful violation
of the law, in which case, they have three years.

(5)  Title VII of the Civil Rights Act of 1964.
(a)  An aggrieved individual may bypass the state’s

grievance mechanism and file directly with the EEOC.
(b)  Time lines for filing a complaint are the same as for the

Age Discrimination Act in R477-2-4.(1).

(6)  Americans with Disabilities Act (ADA) of 1990.
(a)  An aggrieved individual may bypass the state’s

grievance procedure and file directly with the EEOC or with the
Utah Anti-Discrimination and Labor Division.

(b)  Time lines for filing a complaint are the same as for the
Age Discrimination Act in R477-2-4.(1).

(7)  Uniformed Service Employment and Re-employment
Act of 1994 (USERRA).

(a)  State statutes of limitations shall not apply to any
proceedings under USERRA.

(b)  An action may be initiated only by a person claiming
rights or benefits, not by an employer.

(c)  The United States Department of Labor, Veterans
Employment and Training Service is authorized to act on
charges of employment discrimination under USERRA.

(i)  Prior to filing an action with the Veterans Employment
and Training Service, an individual shall exhaust state
administrative procedures.

(ii)  If unsatisfied with the outcome of the State’s grievance
mechanism, an individual may file an administrative complaint.

(d)  A person who receives notice from the Veterans
Employment and Training Service of an unsuccessful attempt to
resolve a complaint may request that the complaint be referred
to the Attorney General of the United. States.  The U.S.
Attorney General is entitled to appear on behalf of, act as
attorney for, and commence action for relief in an appropriate
U.S. District Court.

(e)  An individual may commence an action for relief if that
person:

(i)  has chosen not to file a complaint through the Veterans
Employment and Training Service;

(ii)  has chosen not to request that the complaint be referred
to the U.S. Attorney General;

(iii)  has been refused representation by the U.S. Attorney
General.

R477-2-5.  Records.
(1)  DHRM shall maintain a computerized file for each

employee that contains the following, as appropriate:
(a)  Performance ratings;
(b)  Records of actions affecting employee salary, current

classification, title and salary range, salary history, and other
personal data, status or standing.

(2)  Agencies shall maintain the following records in each
employee’s personnel file:

(a)  Applications for employment, Employment Eligibility
Certification record, Form I-9, and other documents required by
Immigration and Naturalization Service (INS) Regulations,
under the Immigration Reform and Control Act of 1986,
employee signed overtime agreement, personnel action records,
notices of corrective or disciplinary actions, new employee
orientation form, benefits notification forms, performance
evaluation records, termination records.

(b)  References to or copies of transcripts of academic,
professional, or training certification or preparation.

(c)  Copies of items recorded in the DHRM computerized
file and other materials required by agency management to be
placed in the personnel file.  The agency personnel file shall be
considered a supplement to the DHRM computerized file and
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shall be subject to the rules governing personnel files.
(d)  Leave and time records.
(e)  Copies of any documents affecting the employee’s

conduct, status or salary.  The agency shall inform employees of
any changes in their records based on conduct, status or salary
no later than when changes are entered into the file.

(3)  Employees have the right to review their personnel file,
upon request, in DHRM or the agency, as governed by law and
as provided through agency policy.

(a)  Employees may correct, amend, or challenge any
information in the DHRM computerized or agency personnel
file, through the following process:

(i)  The employee shall request in writing that changes
occur.

(ii)  The employing agency shall be given an opportunity
to respond.

(iii)  Disputes over information that are not resolved
between the employing agency and the employee, shall be
decided in writing by the Executive Director, DHRM.  DHRM
shall maintain a record of the employee’s letter; the agency’s
response; and the DHRM Executive Director’s decision.

(4)  When a disciplinary action is rescinded or disapproved
upon appeal, forms, documents and records pertaining to the
case shall be removed from the personnel file.

(a)  When the record in question is on microfilm, a seal will
be placed on the record and a suitable notice placed on the
carton or envelope.  This notice shall indicate the limits of the
sealed section and the authority for the action.

(5)  Upon employee termination, DHRM and agencies shall
retain computerized records for thirty years.  Agency hard copy
records shall be retained by the agency for a minimum of two
years, then transferred to the State Record Center by State
Archives Division to be retained for 65 years.

(6)  Information classified as private in both DHRM and
agency personnel and payroll files shall be available only to the
following people:

(a)  the employee;
(b)  users authorized by the Executive Director who have

a legitimate "need-to-know";
(c)  individuals who have the employee’s written consent.
(7)  Utah is an open records state, according to Chapter 2,

Title 63, the Government Records Access and Management Act.
Employment verification requests shall be in writing and
initiated by the employee.  The following information
concerning current or former state employees, volunteers,
independent contractors, and members of advisory boards or
commissions shall be given to the public upon written request
where appropriate with the exception of undercover law
enforcement personnel:

(a)  the employee’s name;
(b)  gross compensation;
(c)  salary range;
(d)  contract fees;
(e)  the nature of employer-paid benefits;
(f)  the basis for and the amount of any compensation in

addition to salary, including expense reimbursement;
(g)  job title;
(h)  performance plan;
(i)  education and training background as it relates to

qualifying the individual for the position;
(j)  previous work experience as it relates to qualifying the

individual for the position;
(k)  date of first and last employment in state government;
(l)  the final disposition of any appeal action by the Career

Service Review Board;
(m)  the final disposition of any disciplinary action;
(n) work location;
(o) a work telephone number;
(p) city and county of residence, excluding street address;
(q) honors and awards as they relate to state government

employment;
(r) number of hours worked per pay period;
(s) gender;
(t) other records as approved by the State Records

Committee.
(8)  When an employee transfers from one state agency to

another, the former agency shall transfer the employee’s original
file to the new agency.  The file shall contain a record of all
actions that have affected the employee’s status and standing.

(9)  An employee may request a copy of any documentary
evidence used for disciplinary purposes in any formal hearing
regardless of the documents source, prior to such use.  This shall
not apply to documentary evidence used for rebuttal.

(10)  Employee medical information obtained orally or
documented in separate confidential files is considered private
or controlled information.  Communication must adhere to the
Government Records Access and Management Act, Section 63-
2-101.  Employees who violate confidentiality are subject to
state disciplinary procedures and may be personally liable for
slander or libel.

(11)  In compliance with the Government Records Access
and Management Act, only information classified as "public" or
"private" which can be determined to be related to and necessary
for the disposition of a long term disability or unemployment
insurance determination shall be approved for release on a need
to know basis.  The agency human resource manager or
authorized manager in DHRM shall make the determination.

(12)  Employees may verbally request the release of
information for personal use; or authorize in writing the release
of their performance records for use by an outside agent based
on a need to know authorization.  "Private" data shall only be
released, except to the employee, after a written request has
been evaluated and approved.

R477-2-6.  Release of Information in a Reference Inquiry.
Reference checks or inquiries made regarding current or

former public employees, volunteers, independent contractors,
and members of advisory boards or commissions can be released
if the information falls under a category outlined in R477-2-
5(7), or if the subject of the record has signed and provided a
reference release form for information authorized under Title
63, Chapter 2.

(1)  The employment record is the property of Utah State
Government with all rights reserved to utilize, disseminate or
dispose of in accordance with the Government Records Access
and Management Act.

(2)  Additional information may be provided if authorized
by law.
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R477-2-7.  Employment Eligibility Certification
(Immigration Reform and Control Act - 1986).

(1)  All career and non-career employees appointed on and
after November 7, 1986, as a new hire, rehire, interdepartmental
transfer or through reciprocity with or assimilation from another
career service jurisdiction must provide verifiable
documentation of their identity and eligibility for employment
in the United States as required under the Immigration Reform
and Control Act of 1986.

(2)  Agency hiring officials are responsible for verifying the
identity and employment eligibility of these employees, by
completing all sections of the Employment Eligibility
Certification Form I-9 in conformance with Immigration and
Naturalization Service (INS) Regulations.  The I-9 form shall be
maintained in the agency personnel file.

R477-2-8.  Disclosure by Public Officers Supervising a
Relative.

It is unlawful for a public officer to appoint, directly
supervise, or to make salary or performance recommendations
for relatives except as prescribed in the Nepotism Act, Section
52-3-1.

(1)  A public officer supervising a relative shall make a
complete written disclosure of the relationship to the chief
administrative officer of the agency or institution, in accordance
with Section 52-3-1.

R477-2-9.  Employee Liability.
An employee who becomes aware of any occurrence which

may give rise to a law suit, who receives notice of claim, or is
sued because of an incident related to his employment, shall
give immediate notice to his supervisor and to the Department
of Administrative Services, Office of Risk Management.

(1)  In most cases, under provisions of the Governmental
Immunity Act (GIA), Sections 63-30-36, 63-30-37, employees
shall receive defense and indemnification unless the case
involves fraud, malice or the use of alcohol or drugs by the
employee.

(2)  If a law suit results against an employee, the GIA
stipulates that the employee must request a defense from his
agency head in writing within ten calendar days.

R477-2-10.  Quality Service Award.
When requested by the Director, agencies shall assign

employees to serve on the Utah Quality Award Evaluation Panel
according to criteria established by section 67-19-6.4 and
DHRM.

KEY:  administrative responsibility, confidentiality of
information, fair employment practices, public information
July 3, 2001 63-2-204(5)
Notice of Continuation July 1, 1997 67-19-6

67-19-6.4
67-19-18
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R477.  Human Resource Management, Administration.
R477-4.  Classification.
R477-4-1.  Job Classification Methods.

The Executive Director, DHRM, shall prescribe the
procedures and methods for classifying all positions not
exempted by law from the classification plan.  The Executive
Director, DHRM, may authorize exceptions to provisions of the
following rule, consistent with R477-2-2(1).

R477-4-2.  Job Description.
DHRM shall maintain job descriptions, as appropriate, for

all jobs in the classified plan.
(1)  Job descriptions shall contain:
(a)  Job title
(b)  Distinguishing characteristics
(c)  A description of tasks commonly associated with most

positions in the job
(d)  Statements of required knowledge, skills, and other

requirements
(e)  FLSA status and other administrative information as

approved by DHRM.

R477-4-3.  Assignment of Duties.
Management may assign, modify, or remove any employee

task or responsibility in order to accomplish reorganization,
improve business practices or process, or for any other reason
deemed appropriate by the department administration.

R477-4-4.  Position Classification Review.
(1)  A classification review may be conducted under the

following circumstances:
(a)  As part of a scheduled study.
(b)  At the request of the agency, with the approval of the

Executive Director, DHRM.
(c)  As part of a classification grievance review.
(2)  DHRM or an approved contract agency shall determine

if there are significant changes in the duties of a position to
warrant a review.

(3)  When an agency is reorganized or positions are
redesigned, no classification reviews shall be conducted during
a three months settling period unless otherwise determined
necessary by DHRM or an approved contract agency.

(4)  The Executive Director, DHRM, or designee shall
make final classification decisions unless overturned by a
hearing officer or court.

R477-4-5.  Position Classification Grievances.
(1)  A career service employee may grieve classification

decisions involving the duties and responsibilities of their own
position.

(a)  This rule refers to grievances concerning the
assignment of individual positions to appropriate jobs.  The
assignment of salary ranges is not included in this rule.

(b)  Career service employees who grieve a classification
decision must complete the job classification grievance form.
The form must be received by DHRM within 10 working days
of receiving notice of the decision from DHRM; otherwise the
grievance will not be processed.

(2)  The position classification grievance process is as

follows:
(a)  Grievances must be submitted to DHRM on a currently

approved grievance form.
(b)  The Executive Director, DHRM, shall assign the

grievance to a classification panel of three or more impartial
persons who are trained in the state’s classification procedures.

(c)  The classification panel may:
(i)  Access previous fact finding reviews, classification

decisions, and reports;
(ii)  Request new or additional fact finding interviews;
(iii)  Consider new or additional information.
(d)  The classification panel shall determine whether the

assigned classification was appropriate.  The panel shall follow
the appropriate statutes, rules, and procedures which were
current at the time the decision was made.  The panel shall
report its findings and recommendations to the Executive
Director, DHRM.  The Executive Director, DHRM, shall make
a decision and notify the grievant and the agency representative
of the decision.

(e)  The grievant may grieve the Executive Director’s
decision to an impartial classification hearing officer contracted
by the state.  The grievance must be received by DHRM within
10 working days of the employee receiving notice of the panel
decision.

(g)  The hearing officer shall review the classification and
make the final decision.

KEY:  administrative procedure, grievances, job
descriptions, position classifications
July 3, 2001 67-19-6
Notice of Continuation July 1, 1997 67-19-12
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R477.  Human Resource Management, Administration.
R477-5.  Filling Positions.
R477-5-1.  Authorization to Fill a Position.

Agencies shall have sufficient funds to fill positions that
are listed in the Position Management Report.  The Executive
Director, DHRM, may authorize exceptions to provisions of this
rule, consistent with R477-2-2(1).

The DHRM approved recruitment and selection system is
the state’s recruitment and selection system for career service
positions.  Agencies shall use the DHRM approved recruitment
and selection system unless an alternate system has been pre-
approved by the Department of Human Resource Management.

R477-5-2.  Selecting Non-Career Service Positions.
(1)  Agencies and managers may use any process to select

employees for exempt positions which complies with state and
federal law and regulations.

R477-5-3.  Career Service (Schedule B) Positions.
(1)  Selection of career service employees shall be

governed by the following:
(a)  DHRM standards and procedures;
(b)  Career service principles;
(c)  Equal employment opportunity principles;
(d)  Utah Code governing nepotism found in Section 52-3-

1.
(e)  Reasonable accommodation for qualified applicants

covered under the Americans With Disabilities Act.
(2)  DHRM shall take affirmative action to ensure that

members of legally protected classes have the opportunity to
apply and be considered for available positions in state
government.

R477-5-4.  Order of Selection for Career Service Positions.
(1)  Prior to implementing the steps for order of selection,

agencies may administer the following personnel actions:
(a)  Reemployment of a veteran eligible under USERRA;
(b)  Reassignment or transfer for the purposes of reasonable

accommodation under the Americans with Disabilities Act;
(c)  Fill positions as a result of return to work from long

term disability or workers compensation at the same or lesser
salary range;

(d)  Reassignments made in order to avoid a reduction in
force, or for reorganization or bumping purposes;

(e)  Reassignments, career exchange assignments or other
movement of qualified career service employees at the same or
lesser salary range to better utilize skills or assist management
in meeting the organization’s mission;

(f)  Reclassification.
(2)  Agencies may carry out all the following steps for

recruitment and selection of vacant career service positions
concurrently.  Appointing authorities may make appointments
according to the following order of selection which applies to all
vacant career service positions:

(a)  First, agencies shall make appointments from the
statewide reappointment register with the names of employees
who meet the job qualifications and who apply for the position.
See R477-12-3(7) for additional reinstatement criteria.

(b)  Second, agencies may make appointments within an

agency through promotion of a qualified career service
employee, or across agency lines through transfer or promotion
of qualified career service employees, career exchange
assignments to a higher salary range, conversions from schedule
A to schedule B as authorized by R477-6-1.(3), or rehire of
qualified former career service employees at agency discretion.

(c)  Third, agencies may make appointments from a list of
qualified applicants certified as eligible for appointment to the
position, or from another competitive process pre-approved by
the Executive Director, DHRM.

R477-5-5.  Recruitment Within Agencies.
(1)  Agencies shall provide information about internal job

opportunities to their employees.  Agencies shall develop a
consistent, internal recruitment strategy for job families and
shall communicate this strategy to their employees.

(a)  For agency recruitments when the DHRM approved
recruitment and selection system is not used, vacancies shall be
announced for a minimum of 5 days within an agency, an
organizational unit or work group.  Each vacancy announcement
shall include an opening and closing date.

(b)  When the DHRM approved recruitment and selection
system is used, agencies are required to provide their employees
information about the DHRM approved recruitment and
selection system system.

(c)  Recruitment is not required for personnel actions
outlined in R477-5-4.(1).

(d)  Appointment of employees from the statewide
reappointment register must comply with the order of selection
specified in R477-5-4.

R477-5-6.  Transfer and Reassignment.
(1)  Jobs or positions may be filled by reassigning an

employee without a reduction in pay for administrative reasons,
or corrective action pursuant to R477-10-2,.

(2)  The agency that receives a transfer or reassignment of
an employee shall verify his career status and that the employee
meets the job requirements for the position.

(a)  An employee with a disability who is otherwise
qualified may be eligible for transfer or reassignment to a vacant
job or position within the agency as a reasonable
accommodation measure.

(3)  Payroll actions involving transfer or reassignment shall
only be allowed at the beginning of a payroll period.

(4)  Agencies receiving a transfer or reassignment of an
employee shall accept all of that employee’s previously accrued
sick, annual, and converted sick leave on the official leave
records.

(5)  A career service employee assimilated from another
career service jurisdiction shall accrue leave at the same rate as
a career service employee with the same seniority.

R477-5-7.  Rehire.
(1)  A former career service employee may be eligible for

rehire to any career service position for which he is qualified.
(a)  A rehired employee must compete through the DHRM

approved recruitment and selection system and must serve a new
probationary period, as designated in the official job
description.
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(i)  The annual leave accrual rate for an employee rehired
on or after July 1, 1995 shall be based on all State employment
in which the employee was eligible to accrue leave.

(ii)  An employee who is rehired within 12 months of
separation to a position which receives sick leave benefits shall
have his previously accrued sick leave credit reinstated.

(b)  A Rehired employee may be offered any salary within
the regular salary range for the position.

(2)  Career Service exempt employees cannot be rehired to
career service positions, except as prescribed by Section 67-19-
17.

R477-5-8.  Public Recruitment and Recruitment Across
Agencies.

(1)  Recruitment shall comply with federal and state laws
and DHRM rules and procedures.

(a)  Recruitment shall include the following:
(i)  job information about available positions;
(ii)  information about the DHRM approved recruitment

and selection system;
(iii)  documented communication regarding examination

methods and opening and closing dates, if applicable;
(iv)  a strategy for affirmative action, if applicable.
(2)  Job information for career service positions shall be

announced publicly for a minimum of 5 days if a DHRM
approved recruitment and selection system does not produce a
sufficient pool of qualified applicants.

R477-5-9.  Examinations.
(1)  Examinations shall be designed to measure and predict

success of individuals on the job.  Appointment to career service
positions shall be made through open, competitive selection.

(2)  The Executive Director, DHRM, shall establish the
standards for the development, approval and implementation of
examinations.  Examinations shall include the following:

(a)  A documented job analysis;
(b)  An initial, unbiased screening of the individual’s

qualifications;
(c)  Security of examinations and ratings;
(d)  Timely notification of individuals seeking positions;
(e)  Elimination from further consideration of individuals

who abuse the process;
(f)  Unbiased evaluation and results;
(g)  Reasonable accommodation for qualified individuals

with disabilities.
(3)  When examinations utilizing ratings of training and

experience are administered, agencies may establish maximum
years of credit for training and experience for the purpose of
rating qualified applicants.  Separate maximums may be set for
years of training and years of experience.  These maximums
shall be included in the agency’s recruitment notice.

(4)  The Executive Director, DHRM, may enter into
delegation agreements with agencies to develop and administer
examination instruments, subject to periodic administrative
audits by DHRM.

R477-5-10.  Hiring Lists.
(1)  The hiring list shall include the names of qualified and

interested applicants who are eligible to be considered for

appointment or conditional appointment to a specific position.
(a)  Hiring lists shall be constructed using the DHRM

approved recruitment and selection system or another
competitive process pre-approved by DHRM.  All competitive
processes shall be based on job-related criteria.

(b)  All applicants included on a hiring list shall be
examined with the same examination or examinations.

(c)  An individual shall be considered an applicant when he
is determined to be both qualified for and interested in a
particular position identified through a specific requisition.

(2)  An applicant may be removed from further
consideration when he, without valid reason, does not pursue
appointment to a position.

(3)  An individual who falsifies any information in the job
application, examination or evaluation processes may be
disqualified from further consideration prior to hire, or
disciplined if already hired.

(4)  Five percent of the total possible score shall be added
to the rating or an appropriate adjustment shall be made on the
hiring list for any applicant claiming veterans preference who:

(a)  has served more than 180 consecutive days of active
duty in and honorably discharged or released from the armed
forces of the United States; or

(b)  is the spouse or unremarried surviving spouse of any
veteran.

(5)  Ten percent of the total possible score shall be added
to the rating or an appropriate adjustment shall be made on the
hiring list for any applicant claiming veterans preference who:

(a)  Was honorably discharged or released from active duty
with a disability incurred in the line of duty or is a recipient of
a Purple Heart, whether or not that person completed 180 days
of active duty.

(b)  Is the spouse or unremarried surviving spouse of any
disabled veteran.

(6)  The Executive Director, DHRM may enter into
delegation agreements with agencies to develop and maintain
hiring lists, and certify eligible applicants to their appointing
authorities, subject to periodic administrative audits by DHRM.

(7)  Selection of intra-departmental RIF employees shall be
made in order of their retention points.

(a)  The employee with the highest retention points shall be
reappointed first, provided that the employee:

(i)  Meets job requirements; and
(ii)  Previously attained the position level comparable to

the vacancy.
(8)  When more than one RIF employee is certified by

DHRM, the appointment shall be made from the most qualified.
(9)  The appointing authority shall demonstrate and

document that equal consideration was given to all applicants
whose final score or rating is equal to or greater than that of the
applicant hired.

(10)  The appointing authority shall ensure that any
employee hired meets the job requirements as outlined in the
official job description.

R477-5-11.  Time-Limited Exempt Positions.
The Executive Director, DHRM, may approve the creation

and filling of non-career service positions for temporary,
emergency, seasonal, intermittent or other special and justified



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 237

agency needs.  These appointments shall be "at will," as
described below.  See Section 67-19-15 for description of
positions exempt from career service employment.

(1)  Time-limited, temporary or seasonal non-career
appointments, such as schedules AJ and AL may be made
without competitive examination, provided job requirements are
met.

(a)  The following appointments are temporary, and may
not receive benefits:

(i)  AJ appointments for positions which are half-time or
more shall last no longer than 1560 working hours in any 12
consecutive month period.

(b)  Appointments under schedules AE, AI and AL shall be
non-career positions.  AE, AI and AL employees may receive
benefits on a negotiable basis.

(i)  Schedule AL appointments shall work on time-limited
projects for a maximum of two years or on projects with time
limited funding.

(ii)  Only schedule A appointments made from a hiring list
as prescribed by R477-5-10(1) may be considered for
conversion to career service.

(2)  Appointments to fill an employee’s position who is on
approved leave-without-pay shall only be made temporarily.  A
notice of appointment shall be signed by the parties.

R477-5-12.  Job Sharing.
Agency management may establish a job sharing program

as a means of increasing opportunities for career part-time
employment.  In the absence of an agency program, individual
employees may request approval for job sharing status through
agency management.

R477-5-13.  Internships and Cooperative Education.
Interns or students in a practicum program may be

appointed with or without competitive selection.  Intern
appointments shall be to temporary, career service exempt
positions.

R477-5-14.  Reorganization.
(1)  When a department or agency is reorganized, but an

employee’s position does not change substantially, he shall not
be required to compete for his current position.  However, a
reduction in the number of positions in a certain class shall be
treated as a reduction-in-force.

R477-5-15.  Career Mobility Programs.
Employees and agencies are encouraged to promote career

mobility programs.
(1)  Agencies may provide career mobility assignments

inside or outside state government to qualified employees.
Career mobility programs are designed to develop agencies’
resources and to enhance the employee’s career growth.

(a)  Agencies shall establish policies governing career
mobility programs.

(b)  An eligible employee, the agency or supervisor may
initiate a career mobility.

(c)  Interested participants shall meet the job requirements
of the career mobility position.

(2)  Agencies shall develop and use written career mobility

contract agreements between employees and supervisors to
outline all program provisions and requirements.  The career
mobility shall be both voluntary and mutually acceptable.

(a)  Programs shall conform to equal employment
opportunities and practices.

(b)  Participating employees shall retain all rights,
privileges, entitlements, tenure and benefits from their previous
position while on career mobility.

(c)  If a reduction in force affects a position vacated by a
participating employee, the participating employee shall be
treated the same as other RIF employees.

(3)  If a career mobility assignment does not become
permanent at its conclusion, employees shall return to their
previous position or a similar position.  They shall receive the
same salary rate they would have received without the career
mobility assignment.

(a)  Employees who have not attained career service status
prior to the career mobility program cannot permanently fill a
career service position until they have obtained career service
status through a competitive process.

R477-5-16.  Assimilation.
(1)  Employees assimilated by the state from another career

service system shall receive career service status after
completing a probationary period if they were originally
selected through a competitive examination process judged by
the Executive Director, DHRM, to be equivalent to the process
used in the state career service.

(a)  Assimilation agreements shall specify whether there are
employees eligible for reemployment under USERRA in
positions affected by the agreement.

R477-5-17.  Underfill.
(1)  Underfill shall only be used in circumstances that meet

the following conditions:
(a)  The position is in the same classification series, as

reflected on the position management report.  Positions shall be
underfilled only until the employee satisfactorily meets the job
requirements of the next higher level position as determined by
management.

(b)  There must be discernible and documented differences
between levels in career ladders.

KEY:  employment, fair employment practices, hiring
practices
July 3, 2001 67-19-6
Notice of Continuation July 1, 1997
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R477.  Human Resource Management, Administration.
R477-7.  Compensation.
R477-7-1.  Pay Plans.

(1)  DHRM shall develop or modify pay plans for
compensating employees.

(2)  Market comparability salary range increases shall be
legislatively approved.

R477-7-2.  Allocation to the Pay Plans.
(1)  Each job shall be assigned to a salary range on the

applicable pay plan, except where compensation is established
by statute.

(2)  Salary range determination for benchmark jobs shall be
based on salary survey data.  The salary ranges for other jobs are
determined by relative ranking with the appropriate benchmark
job.

R477-7-3.  Appointments.
(1)  All appointments shall be placed on a salary step in the

DHRM approved salary range for the job.  Hiring officials shall
receive approval from their agency head or agency human
resource designee before making appointment offers to
individuals.

(2)  Re-employed veterans under USERRA shall be placed
in their previous position or a similar position at their previous
salary range.  Reemployment shall include the same seniority
status, and any cost of living allowances, reclassification of the
veteran’s pre-service position, or market comparability
adjustments that would have affected the veteran’s pre-service
position during the time spent by the affected veteran in the
uniformed services.  Performance related salary increases are not
included.

R477-7-4.  Salary.
(1)  Merit increases - The following are applicable if merit

increases are authorized and funded by the legislature:
(a)  Employees, who are not on a longevity step, who

receive a successful or higher rating on their performance
evaluations and who have been in a paid status by the state for
at least six months shall receive a maximum merit increase of
one salary step at the beginning of the first pay period of the
new fiscal year.

(b)  Employees designated as schedule AJ are not eligible
for a merit step increase.  Merit increases for employees in
schedule AL, AM, or AS are not mandatory unless they are
receiving benefits, and the increase is approved in agency
policy.

(2)  Highest Level Performer
(a)  Employees designated by the agency as a highest level

performer consistent with subsection R477-10-1(2) shall
receive, as determined by the agency head, either:

(i)  a salary step increase, or;
(ii)  a bonus; or
(iii) administrative leave; or
(iv)  other appropriate recognition as determined by the

agency.
(b)  Employees on a longevity step are not eligible for a

salary step increase but may receive a bonus, administrative
leave or other appropriate recognition as determined by the

agency.
(3)  Promotions and Reclassifications
(a)  Employees promoted or reclassified to a position with

a salary range exceeding the employee’s current salary range
maximum by one salary step shall receive a salary increase of a
minimum of one salary step and a maximum of four salary steps.
Employees who are promoted or reclassified to a position with
a salary range exceeding the employee’s current salary range
maximum by two or more salary steps shall receive a salary
increase of a minimum of two salary steps and a maximum of
four salary steps.

(i)  Employees may not be placed higher than the
maximum salary step or lower than the minimum salary step in
the new salary range.  Placement of employees in longevity shall
be consistent with subsection R477-7-4(4)3.

(ii)  Employees who remain in longevity status after a
promotion or reclassification shall retain their salary by being
placed on the corresponding longevity step.

(b)  To be eligible for a promotion, an employee shall:
(i)  meet the job requirements/skills specified in the job

description and position specific criteria as determined by the
agency for the position unless the promotion is to a career
service exempt position;

(c)  Employees who have their positions reclassified to a
job with a lower salary range shall retain their current salary.
The employee shall be placed on the corresponding longevity
step if their salary exceeds the maximum of the new salary
range.

(4)  Longevity
(a)  An employee shall receive a longevity increase of 2.75

percent when:
(i)  They have been in state service for eight years or more.

They may accrue years of service in more than one agency, and
such service is not required to be continuous.

(ii)  They have been at the maximum salary step in the
current salary range for at least one year and received a
performance appraisal rating of successful or higher within the
12 month period preceding the longevity increase.

(b)  Employees on a longevity step shall be eligible for the
same across-the-board pay plan adjustments authorized for all
other employee pay plans.

(c)  Employees on a longevity step shall only be eligible for
additional step increases every three years.  To be eligible,
employees must receive a performance appraisal rating of
successful or higher within the 12 month period preceding the
longevity increase.

(d) Employees on a longevity step who are reclassified to
a lower salary range, shall retain their salary.

(e) Employees on a longevity step who are promoted or
reclassified to a higher salary range shall only receive an
increase if their current salary step is less than the highest salary
step of their new range.

(e)  Agency heads or time-limited exempt employees
identified in R477-5-11 are not eligible for the longevity
program.

(5)  Administrative Adjustment
(a)  Employees who have had their position allocated by

DHRM from one job to another job or salary range for
administrative purposes, shall not receive an adjustment in
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salary.
(b)  Implementation of new job descriptions as an

administrative adjustment shall not result in a salary increase
unless the employee is below the minimum step of the new
range.

(6)  Reassignment
(a)  When permitted, by federal or state law, including but

not limited to the American with Disability Act, management
may lower the salary of an employee one or more steps when the
employee is reassigned to a job or position with a salary range
having a lower maximum step.

(7)  Transfer
Employees who transfer from one job or position to

another job or position may be offered salary increases effective
the same date as the transfer.

(8)  Demotions
Employees demoted consistent with R477-11-2 shall

receive a salary reduction of one or more salary steps as
determined by the agency head or designee.  The agency head or
designee may move an employee to a position with a lower
salary range concurrent with the salary reduction.

(9)  Payroll actions
Payroll actions shall be effective on the first day of a

payroll period with the exception of new hires, rehires, and
terminations.

(10)  Productivity step adjustment
Agency management may establish policies to reward

employees who assume additional workloads which result from
the elimination of a position for at least one year with a salary
increase of up to four salary steps.  Employees at the top salary
step of their salary range or in longevity shall be given a one
time lump sum bonus award of 2.75% of their annual salary.

(a)  To implement this program, agencies shall apply the
following criteria:

(i)  Either the employees or management can make the
suggestion;

(ii)  Employees and management agree;
(iii)  The agency head approves;
(iv)  A written program policy achieves increased

productivity through labor/management collaboration;
(v)  The agency human resource representative approves;
(vi)  The position will be abolished from the position

authorization plan for a minimum of one year;
(vii)  Staff receives additional duties which are

substantially above a normal full workload;
(viii) The same or higher level of service or productivity is

achieved without accruing additional overtime hours;
(ix)  The total dollar increase, including benefits, awarded

to the workgroup as a result of the additional salary steps does
not exceed 50 percent of the savings generated by eliminating
the position;

(11)  Administrative Salary Increase
The executive director or commissioner authorizes and

approves Administrative Salary increases under the following
parameters:

(a)  Employees shall receive one or more steps up to the
maximum of their salary range.

(b)  Administrative Salary increases shall only be granted
when the agency has sufficient funding within their annualized

base budgets for the fiscal year in which the adjustment is given.
(c)  Justifications for Administrative Salary Increases shall

be:
(i)  In writing;
(ii)  Approved by the executive director or commissioner;
(iii) Supported by issues such as: special agency conditions

or problems, equity issues, or other unique situations or
considerations in the agency.

(d)  The executive director or commissioner is the final
authority for salary actions authorized within these guidelines.
The executive director or commissioner or designee shall
answer any challenge or grievance resulting from an
Administrative Salary Increase.

(e)  Administrative salary increases may be given during
the probationary period.  These increases alone do not constitute
successful completion of probation or the granting of career
service status.

(12)  Administrative Salary Decrease
The executive director or commissioner authorizes and

approves administrative salary decreases for non-disciplinary
reasons according to the following:

(a)  Employees shall receive a one or more step decrease
not to exceed the minimum of their salary range.

(b)  Justification for administrative salary decreases shall
be:

(i)  in writing;
(ii)  approved by the executive director or commissioner;
(iii) supported by issues such as; previous written

agreements between the agency and employees to include career
mobility; reasonable accommodation, special agency conditions
or problems, equity issues, or other unique situations or
considerations in the agency.

(c)  The executive director or commissioner is the final
authority for salary actions within these guidelines.  The
executive director or commissioner or designee shall answer any
challenge or grievance resulting from an administrative salary
decrease.

R477-7-5.  Incentive Awards.
Only agencies with written and published incentive award

policies may reward employees with cash incentive awards, and
non-cash incentive awards.  Policies shall be consistent with
standards established in these rules and with Department of
Administrative Services, Division of Finance rules and
procedures.

(1)  Cash Incentive Awards
Agencies may reward employees or groups of employees

who propose workable cost saving measures and other worthy
acts with a cash incentive award.

(a)  Individual awards shall not exceed $4,000 per
occurrence and $8,000 in a fiscal year.

(b)  Awards of $100 or more must be documented,
evaluated, and approved by the agency.  A copy shall also be
maintained in the agency’s individual employee file.

(2)  Non-Cash Incentive Awards
Agency heads may recognize employees or groups of

employees with non-cash incentive awards.
(a)  Individual non-cash incentive awards shall not exceed

a value of $50 per occurrence and $200 for each fiscal year.
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(b)  Non-cash incentive awards may not include cash
equivalents such as gift certificates or tickets for admission.

R477-7-6.  Employee Benefits.
(1)  Agencies shall explain all benefits provided by the

state to new hires or rehires within five working days of the hire
date.

(2)  Agency payroll or human resource staff shall submit
personnel action forms to the appropriate agency levels within
ten days of hire date.

(3)  Employees must elect to enroll in the life, health and
dental plans within 60 days of the hire date to avoid having to
provide proof of insurability.  Agencies shall submit the
enrollment forms to Group insurance within three days of the
date entered on the enrollment card.

(4)  Flex Benefits
(a)  The annual open enrollment period will be held each

November for the following FLEX plan year.  Exceptions to this
rule are as follows:

(i)  New employees wishing to participate in the FLEX
benefits program shall enroll within the first 60 days of their
employment.  Coverage becomes effective on their employment
date.

(ii)  Employees who have a change in family status, such as
marriage, divorce, or birth of a child, may enroll or make
changes within 60 days of such event.  Proper documentation,
such as marriage license, divorce decree, or birth certificate, plus
a completed FLEX family status change form must be received
by the PEHP FLEX Plan Department within 60 days of the
change in family status.

(b)  Employees must re-enroll each year to participate in
the FLEX benefits program.

(c)  An employee’s designated FLEX payroll deduction
shall not be changed during the course of a year unless there is
a change in family status.

(d)  To be eligible for reimbursement, employees must
submit eligible FLEX claims accompanied by documentation to
the PEHP FLEX Office no later than the first Thursday of each
pay period.

(e)  The claim submission deadline for any plan year shall
be 90 days following the end of the calendar year.  To be
eligible for reimbursement, the FLEX claim must be received at
the PEHP FLEX Plan Department by close of business on the
established plan year deadline.

(5)  Employees working less than 40 hours per pay period
are ineligible for benefits.  Employees working 40 hours, except
those identified in R477-5-11, or more per pay period shall be
eligible for leave benefits on a pro-rated basis.

(6)  Re-employed veterans under USERRA shall be entitled
to the same employee benefits given to other continuously
employed eligible employees to include seniority based
increased pension and leave accrual.

R477-7-7.  Employees Converting from Career Service to
Schedule AD, AR, or AS.

(1)  Career service employees in positions meeting the
criteria for career service exempt Schedule AD, AR, or AS shall
have 60 days to elect to convert from career service to career
service exempt.  As an incentive to convert, employees shall be

provided the following:
(a)  a base salary increase of one (1) to three (3) salary

steps, as determined by the agency head.  Employees at the
maximum of their current salary range or on longevity shall
receive, in lieu of the salary step adjustment, a one time bonus
of 2.75 percent, 5.5 percent or 8.25 percent to be determined by
the agency head;

(b)  State paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program, Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii)  Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2)  Employees electing to convert to career service exempt
after their 60 days election period shall not be eligible for the
salary increase, but shall be entitled to apply for the insurance
coverage through the Group Insurance Office.

(3)  Employees electing not to convert to career service
exemption shall retain career service even though their position
shall be designated as Schedule AD, AR or AS.  When these
career service employees vacate these positions, subsequent
appointments shall be career service exempt.

(4)  An agency head may reorganize so that a current career
service exempt position no longer meets the criteria for
exemption.  In this case, the employee shall be designated as
career service if he had previously earned career service.
However, he shall not be eligible for the severance package or
the life insurance.  In this situation, the agency and employee
shall make arrangements through the Group Insurance Office to
discontinue the coverage.

(5)  Career service exempt employees without prior career
service status shall remain exempt.  When the employee leaves
the position, subsequent appointments shall be done consistent
with R477-5.

(6)  Agencies shall communicate to all impacted and future
eligible employees the conditions and limitations of this
incentive program.

R477-7-8.  State Paid Life Insurance.
(1)  A benefits eligible career service exempt employee on

schedule AA, AB, AD, and AR shall be provided the following
benefits:

(a)  State paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii) Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2)  Employees on schedule AC, AK, AM and AS may be
provided these benefits at the discretion of the appointing
authority.

R477-7-9.  Severance Benefit.
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(1)  A benefits eligible career service exempt employee on
schedule AB, AD and AR who is terminated from state service
shall receive a severance benefit equal to one week of pay for
each year of consecutive exempt service accrued after January
1, 1993 except as provided in R477-7-9(3).

(2)  A benefits eligible career service exempt employee on
schedule AB, AD and AR who accepts reassignment to a
position with a lower salary range, without a break in service,
shall receive a severance benefit equal to the difference between
his current hourly rate of pay and his new hourly rate multiplied
by the number of accrued annual leave, converted sick leave and
excess hours.

(3)  A severance benefit shall not be paid to employees:
(a)  whose statutory term has expired without

reappointment;
(b)  who are retiring from state service or are voluntarily

separating
from the executive branch;
(c)  who are eligible for retirement; or
(d)  who are discharged for cause.
(4)  Employees on schedule AC, AK, AM and AS may be

provided the same severance benefit at the discretion of the
appointing authority.

R477-7-10.  Human Resource Transactions.
The Executive Director, DHRM, shall publicize procedures

for processing payroll/human resource transactions actions and
documents.

KEY:  salaries, employee benefit plans*, insurance,
personnel management
July 3, 2001 67-19-6
Notice of Continuation July 1, 1997 67-19-12

67-19-15.1(4)
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R477.  Human Resource Management, Administration.
R477-8.  Working Conditions.
R477-8-1.  Agency Policies and Exemptions.

(1)  Each agency shall write its own policies for work
schedules, overtime, leave, and other working conditions
consistent with these rules.

(2)  The Executive Director, DHRM, may authorize
exceptions to this rule, consistent with R477-2-2(1).

R477-8-2.  Work Period.
(1)  Tasks shall be assigned and wages paid in return for

work completed.  During the state’s standard work week, each
employee is responsible for fulfilling the essential functions of
his job.

(a)  The state’s standard work week begins Saturday and
ends the following Friday.

(b)  State offices are typically open Monday through Friday
from 8 a.m. to 5 p.m.  Agencies may adopt extended business
hours to enhance service to the public, consistent with overtime
provisions of R477-8-6.

(c)  Employees may negotiate for flexible starting and
quitting times with their immediate supervisor as long as
scheduling is consistent with overtime provisions of the rules
R477-8-6.

(d)  Agencies may implement alternative work schedules
approved by the Director.

(e)  Employees are required to be at work on time.
Employees who are late regardless of the reason, including
inclement weather, shall make up the lost time by using accrued
leave, leave without pay or, with management approval, adjust
their work schedule.

R477-8-3.  Bus Passes.
Agencies may participate in the purchase of bus passes for

employees.

R477-8-4.  Telecommuting.
(1)  Telecommuting is an agency option, not a universal

employee benefit.  Agencies utilizing a telecommuting program
shall:

(a)  Establish a written policy governing telecommuting.
(b)  Enter into a written contract with each telecommuting

employee to specify conditions, such as use of state or personal
equipment, and results such as identifiable benefits to the state
and how customer needs are being met.

(c)  Not allow telecommuting employees to violate
overtime rules.

R477-8-5.  Lunch and Break Periods.
(1)  Each full-time work day shall include a minimum of 30

minutes non-compensated lunch period.  This lunch period is
normally scheduled between 11:00 a.m. and 1:00 p.m. for a
regular day shift.

(2)  Employees may take a 15 minute compensated break
period for every four hours worked.

(3)  Lunch and break periods shall not be adjusted or
accumulated to accommodate a shorter work day.  Any
exceptions must be approved in writing by the Executive
Director, DHRM.

R477-8-6.  Overtime.
The state’s policy for overtime is adopted and incorporated

from the Fair Labor Standards Act, 29 CFR Parts 500 to
899(1996).

(1)  Management may direct an employee to work
overtime.  Each agency shall develop internal rules and
procedures to ensure overtime usage is efficient and economical.
These policies and procedures shall include:

(a)  Prior supervisory approval for all overtime worked;
(b)  Recordkeeping guidelines for all overtime worked;
(c)  Verification that there are sufficient funds in the budget

to compensate for overtime worked.
(2)  Overtime compensation standards are identified for

each job title in HRE as either FLSA non-exempt, or FLSA
exempt.

(a)  Employees may appeal their FLSA designation to their
agency human resource office and DHRM concurrently.
Further appeals must be filed directly with the United States
Department of Labor, Wage and Hour Division.  The provisions
of Sections 67-19-31 and 67-19a-301 and Title 63, Chapter 46b
shall not apply for FLSA appeals purposes.

(3)  FLSA non-exempt employees may not work more than
40 hours a week without management approval.  They shall
receive overtime when they actually work more than 40 hours
a week.  Leave and holiday time taken within the work period
shall not count as hours worked when calculating overtime
accruing.  Hours worked over two or more weeks shall not be
averaged out with the exception of certain types of law
enforcement, fire protection, and correctional employees.

(a)  FLSA non-exempt employees shall sign a prior
overtime agreement authorizing management to compensate
them for overtime worked by actual payment or time off at time
and one-half.

(b)  FLSA non-exempt employees may receive
compensatory time for overtime, up to a maximum of 80 hours.
Only with prior approval of the Executive Director, may
compensatory time accrue up to 240 hours for regular
employees or up to 480 hours for peace/correctional officers,
emergency or seasonal employees.  Once employees reach the
maximum, they shall be paid for additional overtime on the pay
day for the period in which it was earned.

(4)  FLSA exempt employees may not work more than 80
hours in a pay period without management approval.  They shall
accrue compensatory time when they actually work more than
80 hours in a work period.  Leave and holiday time taken within
the work period may not count as hours worked when
calculating compensatory time.  Each agency shall compensate
FLSA exempt employees who work overtime by giving them
time off.  For each hour of overtime worked, an FLSA exempt
employee shall accrue an hour of compensatory time.
Compensatory hours earned in excess of a base of 80 shall be
paid down to 80.

(a)  Agencies shall establish in written policy a uniform
overtime year and communicate it to employees.  If an agency
fails to establish a uniform overtime year, the Executive
Director and the Director of Finance, Department of
Administrative Services, will determine the date for the agency
at the end of one of the following pay periods: Five, Ten,
Fifteen, Twenty, or the last pay period of the calendar year.
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(b)  Any compensatory time earned by FLSA exempt
employees is not an entitlement, a benefit, nor a vested right.

(c)  Any compensatory time earned by FLSA exempt
employees shall lapse at the end of an agency’s annual overtime
year.

(d)  Any compensatory time earned by FLSA exempt
employees shall lapse when they transfer to another agency,
terminate, retire or otherwise do not return to work before the
end of the overtime year.

(e)  The agency director may approve overtime for non-
career service deputy and division directors, but overtime shall
not be compensated with actual payment.

(5)  Law enforcement/correctional officers
(a)  To be considered for overtime compensation under this

rule, a law enforcement or correctional officer must meet the
following criteria:

(i)  be a uniformed or plainclothes sworn officer;
(ii)  be empowered by statute or local ordinance to enforce

laws designed to maintain public peace and order, to protect life
and property from accident or willful injury, and to prevent and
detect crimes; and

(iii)  have the power to arrest.
(b)  Law enforcement or correctional officers designated

FLSA non-exempt and covered under this rule shall accrue
overtime when they work more than 171 hours in 28
consecutive days.  An agency may select a work period of 86
hours within a 14-day period for law enforcement employees,
but all changes shall conform to the following:

(i)  The Fair Labor Standards Act, Section 207(k);
(ii)  The State’s payroll period;
(iii)  The approval of the Executive Director.
(c)  Fire protection employees shall accrue overtime when

they work more than 212 hours in 28 consecutive days.
(d)  The work period selection becomes permanent when

scheduled and may not be changed to evade overtime
compensation rules.

(6)  Compensatory Time
(a)  Agency management shall arrange for an employee’s

use of compensatory time as soon as possible without unduly
disrupting agency operations or endanger public health, safety
or property.

(b)  Compensatory time balances are paid down to zero
when FLSA non-exempt employees transfer from one agency to
a different agency.

(7)  Time Reporting
(a)  FLSA non-exempt employees must complete and sign

a State approved biweekly time sheet.  Time sheets developed
by the agency shall have the same elements of the State
approved time sheet and be approved by the Department of
Administrative Services, Division of Finance.

(b)  FLSA exempt employees who work more than 80
hours in a work period must record their total hours worked,
and/or the compensatory time used on their biweekly time sheet.
All hours must be recorded in order to claim overtime.
Completion of the time sheet is at agency discretion when no
overtime is worked during the work period.

(8)  Hours Worked:  FLSA non-exempt employees shall be
compensated for all hours they are permitted to work.  Hours
worked shall be accounted for as long as the state permits

employees to work on its behalf, regardless of the reason for the
work.  Employees who work unauthorized overtime may be
subject to disciplinary actions.

(a)  All time that FLSA non-exempt employees are required
to wait for an assignment while on duty, before reporting to
duty, or before performing their activities is counted towards
hours worked.

(b)  Time spent waiting after being relieved from duty is
not counted as hours worked if one or more of the following
conditions apply:

(i)  The employee arrives voluntarily before their scheduled
shift and waits before starting duties;

(ii)  The employee is completely relieved from duty and
allowed to leave the job;

(iii)  The employee is relieved until a definite specified
time;

(iv)  The relief period is long enough for the employee to
use as the employee sees fit.

(c)  On-call time:  Employees required by agency
management to be available for on-call work shall be
compensated for on-call time at a rate of 1 hour for every 12
hours the employee is on-call.

(i)  Time is considered "on-call time" when the employee
has freedom of movement in personal matters as long as he/she
is available for call to duty.

(ii)  An employee must be directed by his supervisor, either
verbally or in writing, that he is on call for a specified time
period.  Carrying a beeper or cell phone shall not constitute on
call time without a specific directive from a supervisor.

(iii)  The employee shall record the hours spent in on call
status on his time sheet in order to be paid.

(d)  Stand-by time:  Employees restricted to "stand-by" at
a specified location ready for work must be paid full time or
overtime, as appropriate.  Workers must be paid for stand-by
time if they are required to stand by their posts ready for duty,
even during lunch periods, equipment breakdowns, or other
temporary work shut-downs.

(e)  The meal periods of guards, police, and other public
safety or correctional officers and firefighters who are on duty
more than 24 consecutive hours must be counted as working
time, unless an express agreement excludes the time.

(f)  Commuting and Travel Time:
(i)  Normal commuting time from home to work and back

shall not count towards hours worked.
(ii)  Time employees spend traveling from one job site to

another during the normal work schedule shall count towards
hours worked.

(iii)  Time employees spend traveling on a special one day
assignment shall count towards hours worked except meal time
and ordinary home to work travel.

(iv)  Travel that keeps an employee away from home
overnight does not count towards hours worked if it is time
spent outside of regular working hours as a passenger on an
airplane, train, boat, bus, or automobile.

(v)  Travel as a passenger counts toward hours worked if it
is time spent during regular working hours.  This applies to
nonworking days, as well as regular working days.  However,
regular meal period time is not counted.

(g)  Excess Hours:  Employees may use excess hours the



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 244

same way as annual leave.
(i)  Agency management shall approve excess hours before

the work is performed.
(ii)  Agency management may deny the use of any leave

time, other than holiday leave, that results in an employee
accruing excess hours.

(iii)  Employees on schedule AB may not accumulate more
than 80 excess hours.

(iv)  Agency management may pay out excess hours under
one of the following:

(A)  Paid off automatically in the same pay period accrued;
(B)  All hours accrued above 40;
(C)  All hours accrued above 80.
(D)  Employees on schedule AB shall only be paid for

excess hours at retirement or termination.

R477-8-7.  Leave.
All employees who regularly work 40 hours or more per

pay period, except Schedule AJ or other temporary workers, are
eligible for leave benefits.  Employees receive leave benefits in
proportion to the number of hours they are scheduled to work.
Employees shall use leave in no less than quarter hour
increments.

(1)  Holiday Leave
(a)  The following dates are designated legal holidays:
(i)  New Years Day -- January 1
(ii)  Dr. Martin Luther King Jr. Day -- third Monday of

January
(iii)  Washington and Lincoln Day -- third Monday of

February
(iv)  Memorial Day -- last Monday of May
(v)  Independence Day -- July 4
(vi)  Pioneer Day -- July 24
(vii)  Labor Day -- first Monday of September
(viii)  Columbus Day -- second Monday of October
(ix)  Veterans’ Day -- November 11
(x)  Thanksgiving Day -- fourth Thursday of November
(xi)  Christmas Day -- December 25
(xii)  The Governor may also designate any other day a

legal holiday.
(b)  If a holiday falls on a Sunday, the following Monday

shall be observed as a holiday.  If a holiday falls on a Saturday,
the preceding Friday shall be observed as a holiday.

(c)  If an employee is required to work on an observed
holiday, the employee shall receive appropriate holiday leave,
or shall receive compensation for the excess hours worked.

(d)  The following employees are eligible to receive holiday
leave:

(i)  Full-time employees shall accrue eight hours of paid
holiday leave on holidays;

(ii)  Part-time career service employees and partners in a
job-shared position who work 40 hours or more per pay period
shall receive holiday leave in proportion to the hours they
normally work in a pay period;

(iii)  Employees working flex-time, as defined in R477-8-2,
shall receive a maximum of 88 hours of holiday leave in each
calendar year.  If the holiday falls on a regularly scheduled day
off, flex-time employees shall receive an equivalent work day
off, not to exceed eight hours or shall receive compensation for

the excess hours at the later date.
(e)  In order to receive paid holiday leave the employee

shall be in a paid status in the pay period in which the holiday
falls as listed in R477-8-7-(1)(a), and not be terminated or in a
Leave Without Pay status prior to the holiday.

(f)  The first eight hours of annual leave used by an
employee in the calendar leave year shall be the employees
personal preference day.

(2)  Conditions of leave
(a)  Eligible employees who work 40 or more hours per pay

period shall accrue annual and sick leave in proportion to the
time paid.  They shall also receive funeral, holiday, and paid
military leave in proportion to the time paid.  Employees
excluded from these are "at will" employees identified in R477-
5-11.

(b)  Seasonal, temporary, or part-time employees working
less than 40 hours per pay period are not eligible for paid leave.

(c)  Accrual rates for sick and annual leave are determined
on the Annual and Sick Leave Accrual table available through
DHRM.

(d)  An employee may not use annual, sick, excess or
holiday leave before he has accrued it.

(e)  Employees transferring from one agency of State
service to another are entitled to transfer all accrued annual,
sick, and converted sick leave to the new agency.

(f)  Employees on paid leave shall continue to accrue
annual and sick leave.

(g)  Employees terminating or retiring from State service
shall be cashed out in a lump sum for all annual leave and
converted sick leave effective through the last day actually
worked.  Leave cannot be accrued after the last day worked.  No
leave-on-leave may accrue or be paid on the cashed out annual
leave.

(h)  Contributions to benefits may not be paid on cashed
out leave, other than FICA tax, except as it applies to converted
sick leave in R477-8-7(5)(b) and the Retirement Benefit in
R477-8-7(6).

(3)  Annual Leave
(a)  Employees eligible for annual leave shall accrue leave

based on the following years of State service:
(i)  Zero through five years -- four hours per pay period.
(ii)  Beginning of sixth year through ten years -- five hours

per pay period.
(iii)  Beginning of eleventh year through twenty years -- six

hours per pay period.
(iv)  Beginning of the twenty first year or more - seven

hours per pay period.
(b)  The accrual rate for employees hired on or after July 1,

1995 shall be based on all State employment in which the
employee was eligible to accrue leave.

(c)  Eligible employees may begin to use annual leave time
after completing the equivalent of two full pay periods of
employment.

(d)  Agency management shall allow every employee the
option to use annual leave each year for at least the amount
accrued in the year.  However, annual leave granted shall be
approved in advance by management.

(e)  An employee may elect to convert unused annual leave
to a 401(k) or 457 deferred compensation program sponsored by
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the Utah State Retirement Board.
(i)  The election to convert may only be made after the end

of the last pay period of the leave year as determined by the
Division of Finance.

(ii)  The conversion shall be in whole hour increments.
(iii)  An employee may convert up to 20 hours or $250 in

value, whichever is less.
(iv)  Only hours accrued in excess of 320 hours after the

end of the last pay period of the leave year are eligible for
conversion.

(v)  The value of the converted leave may not cause the
contribution to the 401(k) or 457 account to exceed the
maximum authorized by the Internal Revenue Code.

(f)  Any unused accrued annual leave time in excess of 320
hours shall be forfeited at the beginning of the first full pay
period of each calendar year.

(g)  Department deputy directors and division directors
appointed to career service exempt status positions shall be
eligible for the maximum annual leave accrual rate upon their
date of hire.

(i)  They shall not be eligible for any transfer of leave from
other jurisdictions.

(ii)  Other provisions of leave shall apply as defined in
R477-8-7(3).

(4)  Sick Leave
(a)  Employees shall accrue sick leave with pay at the rate

of four hours each pay period.  Sick leave shall accrue without
limit.

(b)  Employees may begin to use accrued sick leave after
completing the equivalent of at least two full pay periods of
employment.

(c)  Sick leave shall be granted for preventive health and
dental care, maternity/paternity and adoption care, or for
absence from duty because of illness, injury or temporary
disability of a spouse or dependents living in the employee’s
home.  Exceptions may be granted for other unique medical
situations.

(d)  Employees shall arrange for a telephone report to
supervisors at the beginning of the scheduled work day they are
absent because of illness or injury.  Management may require
reports for serious illnesses or injuries.

(e)  Any application for a grant of sick leave to cover an
absence which exceeds four successive working days shall be
supported by administratively acceptable evidence.  If there is
reason to believe that an employee is abusing sick leave, a
supervisor may require an employee to produce evidence
regardless of the number of sick hours used.

(f)  Any absence for illness beyond the accrued sick leave
credit may continue under the following provisions:  an
approved leave-without-pay status, not to exceed 12 months, an
approved Family Medical Leave Status, or in an annual or other
accrued leave status.

(g)  After filing a termination notice, employees must
support sick leave requests with a doctor’s certificate.

(h)  Employees separating from State service may not
receive compensation for accrued unused sick leave unless they
are retiring.  However, employees who are rehired within 12
months of separation to a position which receives sick leave
benefits shall have their previously accrued unused sick leave

credit reinstated.
(i)  Employees who are rehired within 12 months of

separation to a position which receives sick leave benefits shall
have their previously accrued unused sick leave credit
reinstated.

(ii)  Employees who retire from state service and are then
rehired may not reinstate their unused sick leave credit.

(5)  Converted Sick Leave
As an incentive to reduce sick leave abuse, an employee

may convert sick leave hours to converted sick leave after the
end of any calendar year in which he is eligible.

(a)  To be eligible, an employee must have a minimum of
144 hours in his sick leave account at the beginning of the first
pay period of the calendar year.

(i)  At the end of the last pay period of a calendar year in
which an employee is eligible, all unused hours accrued that
year in excess of 64 shall be converted to converted sick leave
unless the employee designates otherwise.

(ii)  Upon termination, an eligible employee may convert
any unused hours accrued in the current calendar leave year in
excess of 64 to converted sick.  In the event the employee has
the maximum accrued in converted sick these hours will be
added to his annual leave account balance.

(iii)  The maximum hours of converted sick leave an
employee may accrue is 320.

(b)  Converted sick leave may be used as annual leave,
regular sick leave, or as paid-up health and life insurance at the
time of retirement for employees under age 65.  If an employee
is 65 years of age or older at the time of retirement, converted
sick leave may be used to purchase a medicare supplement.

(i)  Payment for health and life insurance is the
responsibility of the employing agency.

(ii)  The purchase rate shall be eight hours of converted
sick leave for the state paid portion of the premium for one
month’s coverage for health and life insurance.

(iii)  The participation rate on premium payments for health
and life insurance shall be the same as the participation rate for
current employees on the same plan.

(6)  Retirement Benefit
Employees may be offered a retirement benefit program,

according to Section 67-19-14(2).
(a)  This program is optional for each department.

However, any decision whether or not to participate shall be
agency-wide and shall be consistent through an entire fiscal
year.

(i)  If an agency decides to withdraw for the next fiscal year
after initially deciding to participate, the agency must notify all
employees at least 60 days before the new fiscal year begins.

(ii)  The employing department shall provide the same
health and life insurance benefits as provided to current
employees for five years or until the employee reaches the age
eligible for Medicare, whichever comes first.

(A)  Health insurance provided shall be the same coverage
carried by the employee at the time of retirement, i.e., family,
two-party, or single.  If the employee has no health coverage in
place upon retirement, none shall be offered or provided.

(B)  Life insurance provided shall be the minimum
authorized coverage provided for all State employees.

(C)  The participation rate on premium payments shall be
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the same as the participation rate for current employees on the
same plan.

(b)  Employee participation in any part of this incentive
program shall be voluntary, but the decision to participate shall
be made at retirement.

(c)  An employee may elect to receive a cash payment, or
transfer to an approved 401(k) or 457(k)account, up to 25
percent of his accrued unused sick leave at his current rate of
pay.

(d)  After the election for cash out is made, 480 hours shall
be deducted from the employees remaining sick leave balance.

(e)  The employee may use remaining sick leave hours to
participate in the following incentive program.

(i)  The employee may purchase PEHP health insurance, or
a state approved program, and life insurance coverage for
himself until he reaches the age eligible for Medicare.

(A)  Health insurance shall be the same coverage carried by
the employee at the time of retirement, i.e., family, two-party, or
single.

(B)  Life insurance provided shall be the minimum
authorized coverage provided for all State employees.

(C)  The purchase rate shall be eight hours of sick leave for
the state paid portion of one month’s premium.

(D)  The participation rate on premium payments shall be
the same as the participation rate for current employees on the
same plan.

(ii)  After the employee reaches the age eligible for
Medicare, he may purchase PEHP Preferred Care health
insurance, or a state approved cost equivalent program for a
spouse until the spouse reaches the age eligible for Medicare.

(A)  The purchase rate shall be eight hours of sick leave for
one month’s premium.

(iii)  When the employee reaches the age eligible for
Medicare, he may purchase a high option Medicare supplement
policy for himself at the rate of eight hours of sick leave for one
month’s premium.

(iv)  When the spouse reaches the age eligible for
Medicare, the employee may purchase a high option Medicare
supplement policy for the spouse at the rate of eight hours of
sick leave for one month’s premium.

(7)  Workers Compensation Leave
(a)  An employee may use accrued leave benefits to

supplement the workers compensation benefit.
(i)  The combination of leave benefit and workers

compensation benefit shall not exceed the employees gross
salary.  Leave benefits shall only be used in increments of one
hour in making up any difference.

(ii)  The use of accrued leave to supplement the worker
compensation benefit shall be terminated if:

(A)  the employee is declared medically stable by licensed
medical authority; or

(B)  the workers compensation fund terminates the benefit;
or

(C)  the employee has been absent from work for one year;
or

(D)  the employee refuses to accept appropriate
employment offered by the state; or

(E)  the employee receives Long Term Disability or Social
Security Disability benefits.

(iii)  The employee shall refund to the state any accrued
leave paid which exceeds the employees gross salary for the
period for which the benefit was received.

(b)  Employees will continue to accrue state paid benefits
while receiving a workers compensation time loss benefit for up
to one year.

(c)  Employees who file fraudulent workers compensation
claims shall be disciplined according to the provisions of R477-
11.

(8)  Long Term Disability Leave
(a)  Employees who are determined eligible for the Long

Term Disability Program (LTD) shall be granted up to one year
of medical leave, if warranted by a medical condition.

(i)  The one-year medical leave begins on the last day the
employee worked. LTD requires a three-month waiting period
before benefit payments begin.  During this period, employees
may use available sick and converted sick leave.  When those
balances are exhausted, employees may use other leave balances
available.

(ii)  Employees determined eligible for Long Term
Disability benefits, after the three-month waiting period, shall
be eligible for health insurance benefits beginning two months
after the last day worked.  The health insurance benefit shall
continue without premium payment for up to twenty-two
months or until they are eligible for Medicare/Medicaid,
whichever occurs first.  After twenty-two months, the health
insurance may be continued,with premiums being paid by LTD
in accordance with their policy and practice.

Upon approval of the LTD claim:
(A)  Bi-weekly salary payments that the employee may be

receiving shall cease.  If the employee received any salary
payments after the three-month waiting period, the LTD benefit
shall be offset by the amount received.

(B)  The employee shall be paid for remaining balances of
annual leave, compensatory hours and excess hours in a lump
sum payment.  This payment shall be made at the time LTD is
approved unless the employee requests in writing to receive it
upon termination from state employment.  No reduction of the
LTD payment shall be made to offset this payment.  If the
employee returns to work prior to one year after the last day
worked, the employee has the option of buying back annual
leave.

(C)  An employee with a converted sick leave balance at
the time of LTD eligibility shall have the option to receive a
lump-sum payout of all or part of the balance or to keep the
balance intact to pay for health and life insurance upon
retirement.  The payout shall be at the rate at the time of LTD
eligibility.

(D)  An employee who retires from state government
directly from LTD may be eligible for up to five years health
and life insurance as provided in Subsection 67-19-14(2)(b)(ii).

(E)  Unused sick leave balance shall remain intact until the
employee retires.  At retirement, the employee shall be eligible
for the cash payout and the purchase of health and life insurance
as provided in Subsection 67-19-14(2)(c)(i).

(b)  Employees shall continue to accrue service credit for
retirement purposes while receiving long-term disability
benefits.

(c)  Conditions for return from leave without pay shall
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include:
(i)  If an employee is able to return to work within one year

of the last day worked, the agency shall place the employee in
his previously held position or similar position in a comparable
salary range.

(ii)  If an employee is unable to perform the essential
functions of the position because of a permanent disability, the
obligation to place the employee in the same or similar position
shall be set aside.  The employing unit shall place the employee
in the best available, vacant position for which he is qualified,
if able to perform the essential functions of the position with or
without reasonable accommodation.  If the employing unit does
not have an available position, the agency shall then attempt to
place the individual.  The new position shall be consistent with
the employee’s qualifications and capabilities.

(iii)  For the first year, every effort shall be made to find a
position as close to the salary range and function as the original
position.

(iv)  The agency Executive Director may extend the
medical leave beyond one year if the employee’s illness or injury
results in disability prohibiting the employee from performing
the essential functions of the position, as defined by ADA.

(e)  Employees who file fraudulent long term disability
claims shall be disciplined according to the provisions of R477-
11.

(9)  Funeral Leave
Employees may receive a maximum of twenty four hours

funeral leave per occurrence with pay at management’s
discretion to attend the funeral of a member of the immediate
family.  Funeral leave may not be charged against accrued sick
or annual leave.

(a)  The "immediate family" means-- wife, husband,
children, daughter-in-law, son-in-law, parents, grandchildren,
mother-in-law, father-in-law, brother-in-law, sister-in-law,
grandparents, spouse’s grandparents, step-children, and step-
parents, brothers and sisters, step-brothers and step-sisters of the
employee.

(10)  Military Leave
One day of military leave is the equivalent of 8 hours.
(a)  Employees who are members of the National Guard or

Military Reserves are entitled to military leave not to exceed
fifteen days per calendar year without loss of pay, annual leave
or sick leave.  Employees shall be on official military orders and
may not claim salary for non-working days spent in military
training or for traditional weekend training.

(b)  Officers and employees of the state shall be granted
military leave without pay for the period of active service or
duty, including travel time, Section 39-3-1.

(c)  Employees are required to give notice of active military
service as soon as they are notified.

(d)  Upon termination from active military service, under
honorable conditions, employees shall be placed in their original
position or one of like seniority, status and pay.  The cumulative
length of time allowed for re-employment may not exceed five
years.  Employees are entitled to re-employment rights and
benefits including increased pension and leave accrual.  Persons
entering military leave may elect to have payment for annual
leave deferred.  In order to be reemployed, employees shall
present evidence of military service and leave without pay

status, and:
(i)  For service less than thirty-one days, return at the

beginning of the next regularly scheduled work period on the
first full day after release from service taking into account safe
travel home plus an eight-hour rest period, or:

(ii)  For service of more than thirty-one days but less than
181 days, submit an application for reemployment within
fourteen days of release from service, or

(iii)  For service of more than 180 days, submit an
application for reemployment within ninety days of release from
service.

(11)  Leave of Absence Without Pay
Employees may be granted continuous leave of absence

without pay for up to 12 months.  Employees shall apply in
writing to agency management for approval.  If absence is due
to FMLA, workers compensation or long-term disability, R477-
8-9 or R477-8-7(7) applies.

(a)  Medical leave without pay may be granted for no more
than twelve months.  Medical leave may be approved if a
registered health practitioner certifies that an employee is
temporarily disabled.

(b)  Agency management may approve leave without pay
for employees even though annual or sick leave balances exist.
Employees may take up to ten consecutive working days of
leave without pay without affecting the leave accrual rate.

(i)  Employees who receive no compensation for a
complete pay period shall be responsible for payment of state
provided benefit premiums, unless they are covered by the
provisions under the federal Family and Medical Leave Act, in
R477-8-9.

(c)  Employees who return to work on or before the
expiration of leave without pay, shall be placed in a position
with comparable pay and seniority to their previously held
position, provided the same or comparable level of duties can be
performed with or without reasonable accommodation.  The
employee shall also be entitled to previously accrued annual and
sick leave.

(d)  Leave without pay for non-disability reasons may be
granted only when there is an expectation that the employee will
return to work.

(e)  Health insurance benefits shall continue for employees
on leave without pay because of work-related injuries or
illnesses.  Except as provided under the family and medical
leave provisions, employees on leave without pay must
personally continue the premiums to receive health insurance
benefits.

(12)  Jury Leave
(a)  Employees are entitled to a leave of absence with full

pay when, in obedience to a subpoena or direction by proper
authority, they are required to:

(i)  Appear as a witness as part of their position for the
federal government, the State of Utah, or a political subdivision
of the state, or

(ii)  Serve as a witness in a grievance hearing as provided
in Section 67-19-31 and Title 67, Chapter 19a.

(iii)  Serve on a jury
(b)  Employees choosing to use annual leave while on jury

duty shall be entitled to keep jurors fees; otherwise, jurors fees
received shall be returned to agency payroll clerks for deposit
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with the State Treasurer.  The fees shall be deposited as a refund
of expenditure in the low org. where the salary is recorded.

(c)  Employees who are absent in order to litigate in matters
unrelated to their position shall take leave as annual or as leave
without pay.

(13)  Administrative Leave
(a)  Administrative leave may be granted consistent with

agency policy for the following reasons:
(i)  corrective action;
(ii)  personal decision-making prior to discipline;
(iii)  suspension with pay-- during removal from job site--

pending hearing on charges;
(iv)  during management decision situations that benefit the

organization;
(v)  incentive awards in lieu of cash;
(vi)  when no work is available due to unavoidable

conditions or influences;
(vii)  removal from adverse or hostile work environment

situations pending management corrective action;
(viii)  educational assistance;
(ix)  employee assistance and fitness for duty evaluations.
(b)  Agency head or designee may grant paid administrative

leave for no more than ten consecutive working days per
occurrence.  Other conditions of administrative leave are:

(i)  Administrative leave in excess of 10 consecutive
working days per occurrence may be granted by written
approval of the agency head.

(ii)  Administrative leave taken must be documented in the
employee’s leave record.

(14)  Disaster Relief Volunteer Leave
(a)  An employee may be granted an aggregate of 15

working days or 120 work hours in any 12 month period to
participate in disaster relief services for the American Red
Cross.  To request this leave an employee must be a certified
disaster relief volunteer; and file a written request with the
employing agency. The request shall include:

(i)  a copy of a written request for the employee’s services
from an official of the American Red Cross;

(ii)  the anticipated duration of the absence;
(iii)  the type of service the employee is to provide for the

American Red Cross; and
(iv)  the nature and location of the disaster where the

employee’s services will be provided.
(15)  Furlough
(a)  Agency management may furlough employees as a

means of saving salary costs in lieu of or in addition to a
reduction in force.  Furlough plans are subject to the approval
of the agency head and the following conditions:

(i)  Employees accrue annual and sick leave.
(ii)  Full payment of all fringe benefits continue at agency’s

expense.
(iii)  Employees shall return to their positions.
(iv)  Furlough is applied equitably, e.g., to all persons in a

given class, all program staff, or all staff in an organization.

R477-8-8.  Leave Bank.
With the approval of the agency director, agencies may

establish a leave bank program as follows:
(1)  Only annual leave, excess hours and converted sick

leave hours may be donated to a leave bank.
(a)  Employees shall not receive donated leave until they

use all of their individually accrued leave.
(b)  Only employees of agencies with approved leave bank

programs may donate annual leave, excess hours and converted
sick leave hours to another agency with a leave bank program,
if mutually agreed on by both agencies.

(c)  Leave shall be accrued if an employee is on sick leave
donated from an approved leave bank program.

R477-8-9.  Family and Medical Leave.
(1)  This rule conforms with the federal Family and

Medical Leave Act, 29 USC 2601.  Employees eligible under
this rule shall continue to receive medical insurance benefits
provided the employee was entitled to medical insurance
benefits prior to the commencement of FMLA leave.

(a)  Agency management shall authorize up to twelve
weeks of leave each calendar year to employees for any of the
following reasons:

(i)  birth of a child,
(ii)  adoption of a child,
(iii)  placement of a foster child,
(iv)  a serious health condition of the employee, or
(v)  care of a spouse, dependent child or parent with a

serious medical condition.
(2)  To be eligible for the twelve weeks of family medical

leave, the employee must be--
(a)  Employed by the state for at least 12 months, and
(b)  Employed by the state for a minimum of 1250

compensable work hours as determined under FMLA during the
12-month period immediately preceding the commencement of
leave.

(3)  Employees (or an appropriate spokesperson) shall
submit a leave request

(a)  Thirty days in advance for foreseeable needs; or
(b)  As soon as possible in emergencies.
(4)  Agency Responsibility
(a)  Agency management shall be responsible for:
(i)  documenting employee leave requests which qualify as

FMLA leave; and
(ii)  designating any qualifying leave taken by employees

as FMLA leave.  All leave requests which qualify as FMLA
leave shall be designated as such and shall be subject to all
provisions of this rule.  No other leave shall be granted until the
employee has exhausted his 12-week entitlement under FMLA.;
and

(iii)  notifying employees in writing of the designation
within two business days, or as soon as a determination can be
made that the leave request qualifies as FMLA leave if the
agency does not initially have sufficient information to make a
determination.

(b)  Written notification to employees shall include the
following information:

(i)  that the leave will be counted against the employee’s
annual FMLA entitlement;

(ii)  any requirements for the employee to furnish medical
certification of a serious health condition and the consequences
of failing to do so;

(iii)  a statement explaining that the employee will be
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required to exhaust unused annual, converted, and/or sick leave,
before going into a LWOP status;

(iv)  any requirement for the employee to make any
premium payments to maintain health benefits and the
arrangements for making such payments, and the possible
consequences of failure to make such payments on a timely
basis;

(v)  any requirement for the employee to present a fitness-
for-duty certificate to be restored to employment;

(vi)  the employee’s rights to restoration to the same or an
equivalent job upon return from leave; and

(vii)  the employee’s potential liability for payment of
health insurance premiums paid by the employer during the
employee’s unpaid FMLA leave if the employee fails to return
to work after taking FMLA leave.

(c)  Agencies may designate FMLA leave after the fact
only:

(i)  if the reason for leave was previously unknown,
provided the reason for leave is made within two business days
after the employee’s return to work; or

(ii)  the agency has preliminarily designated the leave as
FMLA leave and is awaiting medical certification.

(d)  Agencies shall allow employees at least 15 calendar
days to provide medical certification if FMLA leave is not
foreseeable.

(e)  Agencies shall inform Group Insurance that an
employee is approved for FMLA leave.

(5)  An employee shall be required to use accrued annual
and converted sick leave and excess hours prior to the use of
leave without pay for the family and medical leave period.
Employees shall be required to use accrued sick leave only in
situations considered eligible under R477-8-7(4)(c).  Employees
who take family and medical leave in a leave without pay status
must comply with R477-8-7(11).

(a)  Employees may choose to use compensatory time for
an FMLA reason.  Any period of leave paid from the employee’s
accrued compensatory time account may not be counted against
the employee’s FMLA leave entitlement.

(6)  Employees shall be eligible to return to work under
R477-8-7(11).

(a)  If an employee fails to return to work after unpaid
FMLA leave has ended, an agency may recover, with certain
exceptions, the health insurance premiums paid by the agency
on the employee’s behalf.  An employee is considered to have
returned to work if he or she returns for at least 30 calendar
days.

(b)  Exceptions to this provision include:
(i)  FLSA exempt and Schedule AB, AD and AR

employees who have been denied restoration upon expiration of
their leave time;

(ii)  Employees whose circumstances change unexpectedly
beyond their control during the leave period and he or she
cannot return to work at the end of twelve weeks.

(7)  For maternity and child placement leave, time must be
taken in no less than 8 hour increments.

(8)  Leave taken for purposes of childbirth, adoption,
placement for adoption or foster care shall not be taken
intermittently unless the employee and employer mutually agree.

(9)  Leave required for certified medical reasons may be

taken intermittently.
(10)  Leave taken for a serious health condition covered

under workers’ compensation may be counted towards an
employee’s FMLA entitlement.  Use of accrued paid leave shall
not be required for FMLA leave at the same time the employee
is collecting a workers’ compensation benefit.

(11)  Medical records created for purposes of FMLA and
the Americans with Disabilities Act must be maintained in
accordance with confidentiality requirements of R477-2-5(6).

R477-8-10.  Dual State Employment.
An employee who has more than one position within state

government, regardless of schedule is considered to be in a dual
employment situation.  The following conditions apply to dual
employment status.

(1)  An employee in a dual employment status, regardless
of the schedule of any of the secondary position(s) the employee
may be in, shall be coded as schedule TL.

(2)  An employee may work in up to 4 different positions
in state government.

(3)  An employee’s benefits status for any secondary
position(s), regardless of schedule of any of the positions, shall
be the same as the primary position.

(4)  An employee’s FLSA status (exempt or non-exempt)
for any secondary position(s) shall be the same as the primary
position.

(5)  Leave accrual shall be based on all hours worked in all
positions, and may not exceed the maximum amount allowed in
the primary position.

(6)  As a condition of dual employment, an employee in
dual employment status is prohibited from accruing excess
hours in either the primary or secondary positions. All excess
hours earned shall be paid at straight time in the pay period in
which the excess hours are earned.

(7)  As a condition of dual employment, the
Overtime/Comp selection shall be as overtime paid regardless
of FLSA status.  An employee may not accrue comp hours while
in dual employment status.

(8)  Overtime shall be calculated at straight time or time
and one half depending on the FLSA status of the primary
position.  Time and a half overtime rates shall be calculated
based on the weighted average rate of the multiple positions.
Refer to Division of Finance’s payroll policies, dual employment
section.

(9)  The Accepting Terms of Dual Employment form shall
be completed, signed by the employee and supervisor, and
placed in the employee’s personnel file with a copy sent to the
Division of Finance.

(10)  Secondary positions may not interfere with the
efficient performance of the employee’s primary position or
create a conflict of interest.  An employee in dual employment
status shall comply with conditions outlined in R477-9-2(1).

R477-8-11.  Reasonable Accommodation.
Reasonable accommodation for qualified individuals with

disabilities may be a factor in any employment action.  Before
notifying an employee of denial of reasonable accommodation,
the agency shall consult with the Division of Risk Management.
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R477-8-12.  Fitness For Duty Evaluations.
Fitness for duty medical evaluations may be performed

under any of the following circumstances:
(1)  Return to work from injury or illness;
(2)  When management determines that there is a direct

threat to the health or safety of self or others;
(3)  In conjunction with corrective action, performance or

conduct issues, or discipline;
(4)  When a fitness for duty evaluation is a bona fide

occupational qualification for selection, retention, or promotion.

R477-8-13.  Temporary Transitional Assignment.
Temporary transitional assignments may be part of any of

the following:
(1) Return to work from injury or illness;
(2)  When management determines that there is a direct

threat to the health or safety of self or others;
(3) In conjunction with corrective action, performance or

conduct issues, or discipline;
(4) Where there is a bona fide occupational qualification

for retention in a position;
(5)  As a temporary measure while an employee is being

evaluated to determine if reasonable accommodation is
appropriate.

R477-8-14.  Change in Work Location.
(1) A change in work location shall not be permitted if this

requires the employee to commute or relocate 50 miles or more,
one way, beyond his current one way commute, unless:

(a)  The policy is communicated to the employee at
employment;

(b)  The agency shall either pay to move the employee
consistent with R25-6-8 and Department of Administrative
Services, Division of Finance Policy 05-04.03, or reimburse
commuting expenses up to the cost of a move.

KEY:  compensatory time, disability insurance, leave,
vacations
July 3, 2001 63-13-2
Notice of Continuation July 1, 1997 67-19-6

67-19-6.7
67-19-12.5
67-19-12-9
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R477.  Human Resource Management, Administration.
R477-10.  Employee Development.
R477-10-1.  Performance Evaluation.

Agency management shall develop an employee
performance management system consistent with these rules and
subject to approval by the Executive Director, DHRM.  The
Executive Director, DHRM, may authorize exceptions to
provisions of this rule consistent with R477-2-2.  For this rule,
the word employee refers to career service employees, unless
otherwise indicated.

(1)  An acceptable performance management system shall
satisfy the following criteria:

(a)  Performance standards and expectations for each
employee shall be specifically written in a performance plan by
August 30 of each fiscal year.

(b)  Managers or supervisors provide employees with
regular verbal and written feedback based on the standards of
performance and conduct outlined in the performance plan.

(c)  Each employee shall be informed concerning the
actions to be taken, time frames, and the supervisor’s role in
providing assistance to improve performance and increase the
value of service.

(d)  Each employee shall have the right to include written
comment with his performance evaluation.

(e)  Agency management shall select a performance
management rating system or a combination of systems by
August 30 to be effective for the entire fiscal year.  The rating
system shall be one or more of the following:

7$%/(

6<67(0��������5$7,1*���������������32,176
��������������3DVV��������������������
��������������)DLO��������������������
��������������([FHSWLRQDO�������������
��������������6XFFHVVIXO��������������
��������������8QVXFFHVVIXO������������
��������������([FHSWLRQDO�������������
��������������+LJKO\�6XFFHVVIXO���������
��������������6XFFHVVIXO��������������
��������������8QVXFFHVVIXO������������
��������������([FHSWLRQDO�������������
��������������+LJKO\�6XFFHVVIXO���������
��������������6XFFHVVIXO��������������
��������������0DUJLQDO����������������
��������������8QVXFFHVVIXO������������

(2)  In addition to the above ratings, agency management
may establish a rating category for highest level performers
under the following conditions:

(a)  Each employee who receives this rating shall receive a
performance rating of 4.

(b)  Agencies shall devise and publish the criteria they will
use to select the highest level performers by August 30 of each
year.  Selection criteria for non-supervisory employees shall be
comparable to the Utah Code 67-19c-101(3)(c).  Selection
criteria for supervisory/management employees shall be
comparable to "The Manager of the Year Award."

(3)  Each state employee shall receive a performance
evaluation effective on or before the beginning of the first pay
period of each fiscal year.

(a)  Probationary employees shall receive a performance
evaluation at the end of their probationary period and again
prior to the beginning of the first pay period of the fiscal year.

(4)  The employee shall sign the evaluation.  Signing the

evaluation only means that the employee has reviewed the
evaluation.  Refusal to sign the evaluation shall constitute
insubordination, subject to discipline.

(a)  The evaluation form shall include a space for
employees’ comments.  The employee shall check a space
indicating either agreement or disagreement with the evaluation.
The employee may comment in writing, either in the space
provided or on a separate attachment.

R477-10-2.  Corrective Action.
When an employee’s performance does not meet

established standards due to failure to maintain skills,
incompetency, or inefficiency, agency management shall take
appropriate, documented, and clearly labeled corrective action
in accordance with the following rules:

(1)  The supervisor shall discuss the substandard
performance with the employee to discover the reasons and to
develop an appropriate written corrective action plan.  The
employee shall sign the written corrective action plan to certify
that he has reviewed it.  Refusal to sign the corrective action
shall constitute insubordination subject to discipline.  An
employee shall have the right to submit written comment to
accompany the corrective action plan.

(a)  Corrective actions shall include one or more of the
following:

(i)  Closer supervision
(ii)  Training
(iii)  Referral for personal counseling by an agency head’s

approved designee
(iv)  Reassignment
(v)  Use of appropriate leave
(vi)  Career counseling and out-placement
(vii)  Period of constant review
(viii) Opportunity for remediation
(ix)  Written warnings
(2)  The supervisor shall designate an appropriate

corrective action period and shall provide frequent evaluation of
the employee’s progress.

(3)  If, after reasonable effort, the corrective actions taken
do not result in improved performance that is satisfactory,the
employee shall be disciplined according to R477-11.  The
written record of the corrective action shall satisfy the
requirement of Section 67-19-18(1).

(4)  DHRM shall provide assistance to agency management
upon request.

R477-10-3.  Employee Development and Training.
Agency management may establish a program for training

and staff development consistent with these rules.
(1)  All agency sponsored training shall be agency specific

or designed for highly specialized or technical jobs and tasks.
(2)  Agency management shall consult with the Executive

Director, DHRM, when proposed training and development
activities may have statewide impact or may be offered more
cost effectively on a statewide basis.  The Executive Director,
DHRM, shall determine whether DHRM will be responsible for
the training standards.

(3)  The Executive Director, DHRM, shall work with
agency management to establish standards to guide the
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development of statewide activities and to facilitate sharing of
resources statewide.

(4)  When an agency directs an employee to participate in
an educational program, the agency shall pay full costs before
the course begins.

(5)  Agencies are required to provide refresher training and
make reasonable efforts to re-qualify veterans reemployed under
USERRA, as long as it does not cause an undue hardship to the
employing agency.

R477-10-4.  Liability Prevention Training.
Agencies shall provide liability prevention training to their

employees.  The curriculum shall be approved by DHRM and
Risk Management.  Topics shall include but not be limited to:
new employee orientation, prevention of sexual harassment; and
supervisor training on prevention of workplace violence.

R477-10-5.  Education Assistance.
State agencies may assist employees in their educational

goals by granting employees administrative leave to attend
classes and/or a subsidy of educational expenses.

(1)  Prior to granting education assistance, agencies shall
establish policies which shall include the following conditions:

(a)  The educational program will provide a benefit to the
state.

(b)  The employee shall successfully complete the required
course work or the educational requirements of a program.

(c)  The employee shall agree to repay any assistance
received if the employee voluntarily terminates within 12
months of completing educational work.

(d)  Education assistance shall not exceed $3,500 per
employee in any one fiscal year unless approved in advance by
the agency head.

(2)  Agency management shall be responsible for
determining the taxable/non-taxable status of educational
assistance reimbursements.

(3)  Agencies may offer educational assistance to law
enforcement and correctional officers consistent with section 67-
19-12.4 and with these criteria:

(a)  The program shall comply with R477-10-5(1) and
R477-10-5(2).

(b)  The program shall be published and available to all
qualified employees.  To qualify:

(i)  The employee’s job duties shall satisfy the conditions of
subsection 67-19-12.4 (1).

(ii)  The employee shall have completed probation.
(iii)  The employee shall maintain a grade point average of

at least 3.0 or equivalent from an accredited college or
university.

(c)  The program may provide additional compensation for
employees who complete a higher degree on or after April 30,
2001 in a subject area directly related to the employee’s duties.
If this policy is adopted, then:

(i)  Two steps shall be given for an associate’s degree.
(ii)  Two steps shall be given for a bachelor’s degree.
(iii)  Two steps shall be given for a master’s degree.

KEY:  educational tuition, employee performance evaluation,
employee productivity, training programs

July 3, 2001 67-19-6
Notice of Continuation July 1, 1997 67-19-12.4



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 253

R477.  Human Resource Management, Administration.
R477-11.  Discipline.
R477-11-1.  Disciplinary Action.

(1)  Agency management may discipline any employee for
any of the following causes or reasons:

(a)  noncompliance with these rules, agency or other
applicable policies, including but not limited to safety policies,
agency professional standards and workplace policies;

(b)  work performance that is inefficient or incompetent;
(c)  failure to maintain skills and adequate performance

levels;
(d)  insubordination or disloyalty to the orders of a

superior;
(e)  misfeasance, malfeasance, nonfeasance or failure to

advance the good of the public service;
(f)  any incident involving intimidation, physical harm or

threats of physical harm against co-workers, management, or the
public;

(g)  no longer meets the requirements of the position.
(2)  All disciplinary actions of career service employees

shall be governed by principles of due process and Title 67,
Chapter 19a.  In all such cases, except as provided under
Subsection 67-19-18(4), the disciplinary process shall include
all of the following:

(a)  The agency representative notifies the employee in
writing of the proposed discipline and the underlying reasons
supporting the intended action.

(b)  The employee’s reply must be received within five
working days in order to have the agency representative
consider the reply before discipline is imposed.

(c) If an employee waives the right to respond or does not
reply within the time frame established by the agency
representative or within five days, whichever is longer,
discipline may be imposed in accordance with these rules.

(3)  After a career service employee has been informed of
the reasons for the proposed discipline and has been given an
opportunity to respond and be responded to, the agency
representative may discipline that employee, or any non-career
service employee not subject to the same procedural rights, by
imposing one or more of the following:

(a)  Written reprimand
(b)  Suspension without pay up to 30 calendar days per

incident requiring discipline
(c)  Demotion of any employee through one of the

following methods:
(i)  An employee may be moved from a position in one job

to a position in another job having a lower maximum salary
range.

(ii)  A demotion within the employee’s current pay range
may be accomplished by lowering the employee’s salary rate
back on the range, as determined by the agency head or
designee.

(d)  Dismissal
(i)  An agency head shall dismiss or demote a career service

employee only in accordance with the provision’s of Subsection
67-19-18(5) and R477-11-2.

(4)  If an agency determines that a career service employee
endangers or threatens the peace and safety of others or poses a
grave threat to the public service or is charged with aggravated

or repeated misconduct, the agency may impose the following
actions, as provided by subsection 67-19-18-(4), pending an
investigation and determination of facts:

(a)  Paid administrative leave
(b)  Temporary reassignment to another position or work

location at the same rate of pay
(5)  At the time disciplinary action is imposed, the

employee shall be notified in writing of the discipline, the
reasons for the discipline, the effective date and length of the
discipline.

(6)  Disciplinary actions are subject to the grievance and
appeals procedure as provided by law for career service
employees only.  The employee and the agency representative
may agree in writing to waive or extend any grievance step, or
the time limits specified for any grievance step.

R477-11-2.  Dismissal or Demotion.
An employee may be dismissed or demoted for cause as

explained under R477-10-2 and R477-11-1, and through the
process outlined in this rule.

(1)  An agency head or appointing officer may dismiss or
demote a non-career service status employee without right of
appeal by providing written notification to the employee
specifying the reasons for the dismissal or demotion and the
effective date.

(2)  No employee shall be dismissed or demoted from a
career service position unless the agency head or designee has
observed the Grievance Procedure Rules and law cited in R137-
1-13 and Title 67, Chapter 19a and the following procedures:

(a)  The agency head or designee shall notify the employee
in writing of the specific reasons for the proposed dismissal or
demotion.

(b)  The employee shall have up to five working days to
reply.  The employee must reply within five working days for
the agency representative to consider the reply before discipline
is imposed.

(c)  The employee shall have an opportunity to be heard by
the agency head or designee.  The hearing before the department
head or designee shall be strictly limited to the specific reasons
raised in the notice of intent to demote or dismiss.

At the hearing the employee may present, either in person,
in writing, or with a representative, comments or reasons as to
why the proposed disciplinary action should not be taken.  The
agency head or designee is not required to receive or allow other
witnesses on behalf of the employee.

(ii) The employee may present documents, affidavits or
other written materials at the hearing.  However, the employee
is not entitled to present or discover documents within the
possession or control of the department or agency that are
private, protected or controlled under Chapter 63-2 the
Governmental Access and Records Management Act.

(d)  Following the hearing, the employee may be dismissed
or demoted if the agency head finds adequate cause or reason.

(e)  The employee shall be notified in writing of the agency
head’s decision.  Specific reasons shall be provided if the
decision is a demotion or dismissal.

(3)  Agency management may suspend an employee with
pay pending the administrative appeal to the agency head.
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R477-11-3.  Discretionary Factors.
(1)  When deciding the specific type and severity of

discipline, the agency head or representative may consider the
following factors:

(a)  Consistent application of rules and standards
(b)  Prior knowledge of rules and standards
(c)  The severity of the infraction
(d)  The repeated nature of violations
(e)  Prior disciplinary/corrective actions
(f)  Previous oral warnings, written warnings and

discussions
(g)  The employee’s past work record
(h)  The effect on agency operations
(i)  The potential of the violations for causing damage to

persons or property.

KEY:  discipline of employees, dismissal of employees,
grievances, government hearings
July 3, 2001 67-19-6
Notice of Continuation July 1, 1997 67-19-18

63-2
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R477.  Human Resource Management, Administration.
R477-14.  Substance Abuse and Drug-Free Workplace.
R477-14-1.  Rules Governing a Drug-Free Workplace.

(1)  This rule implements the federal Drug-Free Workplace
Act of 1988, Omnibus Transportational Employee Testing Act
of 1991, 49 USC 2505; 49 USC 2701; and 49 USC 3102, and
Section 67-19-36 authorizing drug and alcohol testing, in order
to:

(a)  Provide a safe and productive work environment that
is free from the effect of unlawful use, distribution, dispensing,
manufacture, and possession of controlled substances or alcohol
use during work hours.  See the Federal Controlled Substance
Act, 41 USC 701.

(b)  Identify, correct and remove the effects of drug and
alcohol abuse on job performance.

(c)  Assure the protection and safety of employees and the
public.

(2)  State employees may not unlawfully manufacture,
dispense, possess, distribute or use any controlled substance or
alcohol during working hours, on state property or while
operating a state vehicle at any time or other vehicle while on
duty except where legally permissible.

(a)  Employees shall follow R477-14-1(2) outside of work
if any violations directly affect the eligibility of state agencies to
receive federal grants or to qualify for federal contracts of
$25,000 or more.

(3)  When, during work hours, there is reasonable suspicion
that an employee is using or is impaired through the use of a
controlled substance or alcohol unlawfully, an employee may be
required to submit to medically accepted testing procedures to
determine whether the employee is using a controlled substance
or alcohol in violation of federal or state law.

(a)  All drug or alcohol testing shall be conducted by a
federally certified or licensed physician or clinic, or testing
service approved by DHRM.

(b)  Drug and alcohol tests with positive results or a
possible false positive result shall require a confirmation test.

(c)  For employees in non-safety sensitive positions the
State of Utah will use the same cut off levels for positive drug
tests as the federal government.  This rule incorporates by
reference the requirements of 49CFR40.29(1999), Laboratory
Analysis Procedures.

(d)  For employees in non-safety sensitive positions, the
State of Utah will use a blood alcohol concentration level .08 as
the cut off for a positive alcohol test.

(e)  For employees in safety sensitive positons, the State of
Utah will use the same cut off levels for positive drug and
alcohol tests as the federal government.  This rule incorporates
by reference the requirements of 42CFR40.29(1999),
Laboratory Analysis Procedures, 49CFR382.107 (1999),
Definitions, 49CFR382.201(1999), Alcohol Concentration and
49CFR382.505 (1999), Other Alcohol Related Conduct.

(f) Management may take corrective or disciplinary action
if:

(i)  There is a positive confirmation test for controlled
substances;

(ii) Results of a confirmation test for alcohol meets or
exceeds the established alcohol concentration cutoff level.

(iii)  Management determines an employee is unable to

perform his assigned job tasks, even when the results of a
confirmation test for alcohol shows less than the established
alcohol concentration cutoff level.

(4) Employees in safety sensitive positions, as approved by
DHRM, are subject to drug or alcohol testing without
justification of reasonable suspicion or critical incident.
Random drug testing of employees in safety sensitive positions
shall be conducted by the employing agency as authorized by
the Executive Director in DHRM.

(a)  Employees in safety sensitive positions whose
confirmation test for alcohol results are .02 or greater, when
tested before, during, or immediately after performing safety
sensitive functions, must be removed from performing safety
sensitive duties for 8 hours, or until another test is administered
and the result is less than .02.

(b)  Employees in safety sensitive positions whose
confirmation test for alcohol results are .04 or greater when
tested before, during or after performing safety sensitive duties,
may be subject to corrective action or discipline.

(5) Agencies with employees in positions requiring a
commercial driver license shall administer testing and
prohibition requirements and conduct training on these
requirements as outlined in the current DHRM Drug and
Alcohol Testing Manual.

(6)  The agency’s Human Resource Office or authorized
official shall keep a separate, private record of drug or alcohol
test results.  The employee’s official personnel file shall only
contain a document making reference to the existence of the
drug or alcohol test record.

R477-14-2.  Management Action.
(1)  Pursuant to R477-10, R477-11 and R477-14-2,

supervisors and managers who receive notice of a workplace
violation of these rules shall take immediate action.

(2)  Management may take disciplinary action which may
include termination.

(3)  An employee who refuses to submit to drug or alcohol
testing may be subject to disciplinary action which may include
termination. See Section 67-19-33.

(4)  An employee who substitutes, adulterates, or otherwise
tampers with a drug or alcohol testing sample or attempts to do
so is subject to disciplinary action which may include
termination.

(5)  Management may also take disciplinary action against
employees who manufacture, dispense, possess, use, sell or
distribute controlled substances or use alcohol, per R477-11,
under the following conditions:

(a)  If the employee’s action directly affects the eligibility
of the agency to receive grants or contracts in excess of
$25,000.00.

(b)  If the employee’s action puts employees, clients,
customers, patients or co-workers at physical risk.

(6)  An employee who has a confirmed positive test for use
of a controlled substance or alcohol in violation of these rules
may be required to participate at his expense in a rehabilitation
program, as provided for in section 67-19-38.(3).  If this is
required, the following shall apply:

(a)  An employee participating in a rehabilitation program
shall be granted accrued leave or leave without pay for inpatient
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treatment.
(b)  The employee must sign a release to allow the

transmittal of verbal or written compliance reports between the
state agency and the inpatient or outpatient rehabilitation
program provider.

(c)  All communication shall be classified as private in
accordance with Title 63, Chapter 2.

(d)  An employee may be required to continue participation
in an outpatient rehabilitation program prescribed by a licensed
practitioner on the employee’s own time and expense.

(e)  An employee, upon successful completion of a
rehabilitation program shall be reinstated to work in his
previously held position, or a position with a comparable or
lower salary range.

(7)  An employee who fails to complete the prescribed
treatment without a valid reason shall be subject to disciplinary
action.

(8)  An employee who has a confirmed positive test for use
of a controlled substance or alcohol is subject to follow up
testing.

(9)  An employee who is convicted under federal or state
criminal statute which regulates manufacturing, distributing,
dispensing, possessing selling or using a controlled substance
for a violation occurring in the workplace shall notify the agency
head of the conviction no later than 5 calendar days after the
conviction.

(a)  The agency head shall notify the federal grantor or
agency for which a contract is being performed within ten
calendar days of receiving notice from:

(i)  the judicial system,
(ii)  other sources,
(iii)  an employee performing work under the grant or

contract who has been convicted of a controlled substance
violation in the workplace.

R477-14-3.  Rule Distribution.
(1)  The Department of Human Resource Management

shall distribute this rule to every state agency for communication
to its employees.

R477-14-4.  Policy Exceptions.
The Executive Director may authorize exceptions to the

provisions of this rule consistent with R477-2-3(1).

KEY:  personnel management, drug/alcohol education, drug
abuse, discipline of employees
July 3, 2001 67-19-6
Notice of Continuation December 27, 1996 67-19-18

67-19-34
67-19-38
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R477.  Human Resource Management, Administration.
R477-15.  Unlawful Harassment Policy and Procedure.
R477-15-1.  Purpose.

It is the State of Utah’s policy to:
(1)  provide all employees a working environment that is

free from unlawful harassment based on race, religion, national
origin, color, sex, age, disability, or protected activity under the
anti-discrimination statute: and

(2)  comply with state and federal laws regarding
discrimination based on unlawful harassment.

R477-15-2.  Policy.
(1)  Unlawful harassment means discriminatory treatment

based on race, religion, national origin, color, sex, age, protected
activity or disability.  Discrimination based on unlawful
harassment will not be tolerated.  Violators shall be subject to
corrective action or disciplined and may be referred for criminal
prosecution.  Discipline may include termination of
employment.

(2)  Unlawful harassment includes the following subtypes:
(a)  Behavior or conduct in violation of R477-15-2(1) that

is unwelcome, pervasive, demeaning, ridiculing, derisive, or
coercive, and results in a hostile, offensive, or intimidating work
environment.

(b)  Behavior or conduct in violation of R477-15-2(1) that
results in a tangible employment action being taken against the
harassed employee.

(3)  The imposition of corrective action and discipline is
governed by R477-10-2 and R477-11.

(4)  An employee shall be subject to corrective action or
discipline for unlawful harassment towards another employee
even if that harassment occurs outside of scheduled work time
or work location provided that the harassment meets the
requirements of R477-15-2(2).

(5)  Individuals affected by alleged unlawful harassment
may, but shall not be required to, confront the accused harasser
before filing a complaint.

(6)  Once a complaint has been filed, the accused shall not
communicate with the complainant regarding allegations of
harassment.

R477-15-3.  Retaliation.
(1)  No person may retaliate against any employee who

opposes a practice forbidden under this policy, or has filed a
charge, testified, assisted or participated in any manner in an
investigation, proceeding or hearing under this policy or is
otherwise engaged in protected activity.

(2)  Any act of retaliation toward the complainant,
witnesses or others involved in the investigation shall be subject
to corrective action or disciplinary action.  Prohibited actions
include:

(a)  open hostility to complainant, participant or others
involved;

(b)  exclusion/ostracism of the complainant, participant or
others;

(c)  creation of or the continued existence of a hostile work
environment;

(d)  discriminatory remarks about the complainant,
participant or others;

(e)  special attention to or assignment of the complainant,
participant or others to demeaning duties not otherwise
performed;

(f)  tokenism or patronizing behavior;
(g)  discriminatory treatment;
(h)  subtle harassment; or
(i)  unreasonable supervisory imposed time restrictions on

employees in preparing complaints or compiling evidence of
unlawful harassment activities or behaviors.

R477-15-4.  Complaint Procedure.
Individuals affected by unlawful harassment may file

complaints and engage in an administrative process free from
bias, collusion, intimidation or retaliation.

(1)  Individuals who feel they are being subjected to
unlawful harassment should do the following:

(a)  document the occurrence;
(b)  continue to report to work;
(c)  identify a witness if applicable;
(2) An employee may file an oral or written complaint of

unlawful harassment with their immediate supervisor, any other
supervisor within their direct chain of command, the Agency or
Department’s Human Resource Office or the Department of
Human Resource Management.

(3)  Any compliant of unlawful harassment shall be acted
upon following receipt of the complaint

(a)  Complaints may be submitted by any individual,
witness, volunteer or other employee.

(b)  Complaints may be made through either verbal or
written notification and shall be handled in compliance with
confidentiality guidelines.

(c)  Any supervisor who has knowledge of unlawful
harassment shall take immediate, appropriate action and
document the actions.

(4)  If an immediate investigation by the agency is not
warranted, a meeting shall be held with the complainant, the
supervisor or manager of the appropriate division, and others as
appropriate to communicate the findings and management’s
resolution of the complaint.

R477-15-5.  Investigative Procedure.
(1)  The investigative procedures established by agencies

shall allow the complainant to make specific requests relating to
the investigation process and about the person or persons who
will conduct the investigation.  The agency shall attempt to
comply with these requests, but may take whatever action
necessary and appropriate to resolve the complaint.

(2)  Preliminary reviews and investigations must be
conducted in accordance with procedures issued by the
Department of Human Resource Management.

(3)  Results of Investigation
(a)  If the investigation reveals that disciplinary action is

warranted, the agency head shall take appropriate action as
provided in R477-11.

(b)  If an investigation reveals evidence of criminal conduct
in unlawful harassment allegations, the Executive Director of
the agency or DHRM, may refer the matter to the Attorney
General’s Office or County/ District Attorney as appropriate.

(c)  If an investigation of unlawful harassment reveals that
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the accusations are unfounded, the findings shall be
documented, the investigation terminated, and appropriate
parties notified.

(d)  Investigations shall be conducted by qualified
individuals based on DHRM standards.

R477-15-6.  Records.
(1)  A separate protected record of all unlawful harassment

complaints shall be maintained and stored in the agency’s human
resource office, DHRM office or in the possession of an
authorized official.  Removal or disposal of records in the
protected file may only be done with the approval of the agency
head or Executive Director, DHRM, and only after minimum
timelines specified herein have been met.  Records shall be kept
for:  a minimum of three years from the resolution of the
complaint or investigative proceeding.

(2)  Supervisors shall not keep separate files related to
complaints of unlawful harassment.

(3)  All information contained in the complaint file shall be
classified as protected pursuant to requirements of Section 63-2-
304, Government Records Access and Management Act.

(4)  Information contained in the unlawful harassment
protected file shall only be released by the agency head or
Executive Director, DHRM, when in compliance with the
requirements of law.

(5)  Participants in any unlawful harassment proceeding
shall treat all information as protected.

(6)  Final disposition of unlawful harassment cases shall be
communicated to appropriate parties.

R477-15-7.  Training.
(1)  Departments shall comply with the Unlawful

Harassment Prevention Training Standards set by DHRM.  As
a minimum, these shall contain:

(a)  Course curriculum standards.
(b)  Training presentation requirements.
(c)  Trainer qualifications.
(d)  Training records management criteria.

KEY:  administrative procedures, hostile work environment*
July 3, 2001 67-19-6
Notice of Continuation July 1, 1997 67-19-18
Governor’s Executive Order on Sexual Harassment, March
17, 1993
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R501.  Human Services, Administration, Administrative
Services, Licensing.
R501-22.  Residential Support Programs.
R501-22-1.  Authority.

Pursuant to Section 62A-2-101 et seq., the Office of
Licensing, shall license residential support programs according
to the following rules.

R501-22-2.  Purpose.
Residential support programs arrange for or provide the

necessities of life as a protective service to individuals or
families who are experiencing a dislocation or emergency which
prevents them from providing these services for themselves or
their families.  Treatment is not a necessary component of
residential support, however treatment shall be made available
on request.

R501-22-3.  Definition.
Residential Support program means a 24-hour group living

environment, providing room and board for four or more
consumers unrelated to the owner or provider in accordance
with Subsection 62A-2-101(14).

R501-22-4.  Administration.
A.  In addition to the following rules, all Residential

Support Programs shall comply with R501-2, Core Standards.
B.  The program shall ensure that consumers receive direct

service from an assigned worker or other appropriate
professional.

C.  A list of current consumers shall be available and on-
site at all times.

R501-22-5.  Staffing.
A.  The program shall have an employed manager

responsible for the day to day resident supervision and operation
of the facility.  The responsibilities of the manager shall be
clearly defined.  Whenever the manager is absent there shall be
a substitute to assume managerial responsibility as needed.
With the exception of Domestic Violence Shelters, adult
programs are not required to provide twenty four hour
supervision.

B.  The program shall make arrangement for medical
backup with a medical clinic or physician licensed to practice
medicine in the State of Utah.

C.  During normal staff hours, the program shall have at
least one person on duty who has completed and remains current
in a certified first aid and CPR program.

D.  Programs which utilize students and volunteers, shall
provide screening, training, and evaluation of volunteers.
Volunteers providing care in Domestic Violence Shelters,
without paid staff present, shall have direct communication
access to designated staff at all times.  Volunteers shall be
informed verbally and in writing of program objectives and
scope of service.

R501-22-6.  Direct Service.
This section supersedes core standards, Section R501-2-8.
A.  The program consumer records shall contain the

following:

1.  name, address, telephone number, admission date, and
personal information as required by the program,

2.  emergency information with names, address, and
telephone numbers,

3.  a statement indicating that the resident meets the
admission criteria,

4.  description of presenting problems,
5.  service plan and services provided, and referral

arrangements as required by the program,
6.  discharge date,
7.  signature of person or persons, or designee providing

services, and
8.  crisis intervention and incident reports.
B.  The program’s consumer service plan shall offer and

document as many life enhancement opportunities as are
appropriate and reasonable.

C.  Domestic Violence Shelter action plans shall include
the following:

1.  a review of danger and lethality with victim and
discussion of the level of the victim’s risk of safety.

2.  a review of safety plan with the victim,
3.  a review of the procedure for a protective order and

referral to appropriate agency or clerk of the court authorized to
issue the protective order, and

4.  a review of supportive services to include, but not
limited to medical, self sufficiency, day care, legal, financial,
and housing assistance.  The program shall facilitate connecting
services to those resources as requested.  Appropriate referrals
shall be made, when indicated, and documented in the consumer
record for victim treatment, psychiatric consultation, drug and
alcohol treatment, or other allied services.

5.  Domestic Violence Shelter staff completing action plans
shall have at least a Bachelor’s Degree in Behavioral Sciences.

R501-22-7.  Physical Environment.
A.  The program shall provide written documentation of

compliance with the following:
1.  local zoning ordinances,
2.  local business license requirements,
3.  local building codes,
4.  local fire safety regulations,
5.  local health codes, and
6.  local approval from the appropriate government agency

for new program services or increased consumer capacity.
B.  Building and Grounds
1.  The program shall ensure that the appearance and

cleanliness of the building and grounds are maintained.
2.  The program shall take reasonable measures to ensure

a safe physical environment for its consumers and staff.

R501-22-8.  Physical Facility.
A.  Live-in staff shall have separate living space with a

private bathroom.
B.  The program shall have space to serve as an

administrative office for records, secretarial work and
bookkeeping.

C.  Space shall be provided for private and group
counseling sessions.

D.  Bathrooms
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1.  There shall be separate bathrooms, including a toilet,
lavatory, tub or shower, for males and females.  These shall be
maintained in good operating order and in a clean and safe
condition.

2.  Consumer to bathroom ratios shall be 10 to one.
3.  Bathrooms shall accommodate consumers with physical

disabilities, as required.
4.  Each bathroom shall be maintained in good operating

order and be equipped with toilet paper, towels, and soap.
5.  There shall be mirrors secured to the walls at convenient

heights.
6.  Bathrooms shall be placed as to allow access without

disturbing other residents during sleeping hours.
7.  Bathrooms shall be ventilated by mechanical means or

equipped with a screened window that opens.
8.  Domestic Violence Shelters Bathrooms
a.  family members may share bathrooms, and
b.  where bathrooms are shared by more than one family or

by children over the age of eight, parents or program staff shall
ensure that privacy is protected.

E.  Sleeping Accommodations
1.  A minimum of 60 square feet per consumer shall be

provided in a multiple occupant bedroom and 80 square feet in
a single occupant bedroom.  Storage space shall not be counted.

2.  Sleeping areas shall have a source of natural light, and
shall be ventilated by mechanical means or equipped with a
screened window that opens.

3.  Each bed, none of which shall be portable, shall be
solidly constructed and be provided with clean linens after each
consumer stay and at least weekly.

4.  Sleeping quarters serving male and female residents
shall be structurally separated.

5.  Consumers shall be allowed to decorate and personalize
bedrooms with respect for other residents and property.

6.  For Domestic Violence Shelters, Family Support
Centers and children’s shelters, the following shall apply:

a.  A minimum of 40 square feet per consumer shall be
provided in a multiple occupant bedroom.  Storage space shall
not be counted.  The use of one crib for children under two
years of age shall not be counted in the square foot requirement
as long as it does not inhibit access to and from the room.

b.  Roll away and hide-a-beds may be used as long as the
consumer square foot requirement is maintained.

c.  Family members are allowed to share bedrooms.  Where
bedrooms are shared by more than one family, parents or
program staff shall make appropriate arrangements to ensure
privacy is protected.

F.  Equipment
1.  Furniture and equipment shall be of sufficient quantity,

variety, and quality to meet program and consumer needs.
2.  All furniture and equipment shall be maintained in a

clean and safe condition.
G.  Storage
1.  The program shall have locked storage for medications.
2.  The program shall have locked storage for hazardous

chemicals and materials, according to the direction of the local
fire authorities.

3.  Any weapons brought into the facility shall be secured
in a locked storage area or removed from the premises.

H.  Laundry Service
1.  Programs which permit consumers to do their own

laundry shall provide equipment and supplies for washing,
drying, and ironing.

2.  Programs which provide for common laundry of linens
and clothing, shall provide containers for soiled laundry
separate from storage for clean linens and clothing.

3.  Laundry appliances shall be maintained in good
operating order and in a clean and safe condition.

R501-22-9.  Food Service.
A.  One staff shall be responsible for food service.  If this

person is not a professionally qualified dietitian, regularly
scheduled consultation with a professionally qualified dietitian
shall be obtained.  Meals served shall be from dietitian approved
menus.

B.  The staff responsible for food service shall maintain a
current list of consumers with special nutritional needs and
record in the consumer’s service record information relating to
special nutritional needs and provide for nutritional counseling
where indicated.

C.  The program shall establish and post kitchen rules and
privileges according to consumer needs.

D.  Consumers present in the facility for four or more
consecutive hours shall be provided nutritious food.

E.  Meals may be prepared at the facility or catered.
F.  Kitchens shall have clean, safe operational equipment

for the preparation, storage, serving, and clean up of all meals.
G.  Adequate dining space shall be provided for

consumers.  The dining space shall be maintained in a clean and
safe condition.

H.  When meals are prepared by consumers, there shall be
a written policy to include the following:

1.  rules of kitchen privileges,
2.  menu planning and procedures,
3.  nutritional and sanitation requirements, and
4.  schedule of responsibilities.

R501-22-10.  Specialized Services for Substance Abuse.
A.  The program shall not admit anyone who is currently

experiencing convulsions, in shock, delirium tremens, in a coma
or unconscious.

B.  Before admission, consumers shall be tested for
Tuberculosis.  Both consumers and staff shall be tested annually
or as directed by the local health requirements.

R501-22-11.  Specialized Services for Programs Serving
Children.

A.  The program shall provide clean and safe age
appropriate toys for children.

B.  The program shall provide an outdoor play area
enclosed with a five foot safety fence.

C.  Only custodial parents, legal guardian, or persons
designated in writing, are allowed to remove any child from the
program.

D.  The program shall provide adequate staff to supervise
children at all times.

R501-22-12.  Specialized Services for Domestic Violence
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Shelters.
A.  The program shall provide clean and safe age

appropriate toys for children.
B.  The program shall provide an outdoor play area

enclosed with a five foot safety fence.
C.  The program shall provide and document the following

information both verbally and in writing to the consumer:
Shelter rules, reason for termination, and confidentiality issues.

D.  Parents are responsible for supervising their children
while at the shelter.  If parents are required to be away from the
shelter or involved in shelter activities without their children,
they shall arrange for appropriate child care services.

KEY:  human services, licensing
May 2, 2000 62A-2-101 et seq.
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R527.  Human Services, Recovery Services.
R527-302.  Income Withholding Fees.
R527-302-1.  Income Withholding Fees.

1.  When the Office of Recovery Services/Child Support
Services (ORS/CSS) initiates income withholding against a
payor of income for payment of an obligor’s child support, the
payor of income may deduct a one-time $25.00 fee to offset the
administrative costs it incurs to process the withholding
pursuant to Rule 64D, Subsection(d)(ii), Utah Rules of Civil
Procedure, and Subsection 78-7-44(1)(b), Utah Code.

2.  A payor of income may choose to deduct the entire
$25.00 in the first month of withholding, or, pursuant to
Subsection 62A-11-406(4), Utah Code, a payor may choose to
deduct the $25.00 in monthly increments (for example, $5.00
per month for 5 months) until the full amount has been
deducted, provided the total amount withheld does not exceed
the maximum amount permitted under Subsection 303(b) of the
Consumer Credit Protection Act, 15 U.S.C. Subsection 1673(b).

KEY:  child support, income withholding fees
December 3, 1999 Section 62A-11-406

Section 78-7-44
Rule 64D, Utah Rules of Civil Procedure
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R527.  Human Services, Recovery Services.
R527-475.  State Tax Refund Intercept.
R527-475-1.  State Tax Refund Intercept.

1.  Pursuant to Section 59-10-529(1), the Office of
Recovery Services/Child Support Services (ORS/CSS) may
intercept a state tax refund to recover delinquent child support.
For a state tax refund to be intercepted, there must be an
administrative or judicial judgment with a balance owing.  An
installment of child support is considered a judgment for
purposes of Section 59-10-529 on and after the date it becomes
due as provided in Section 78-45-9.3.

2.  State tax refunds intercepted will first be applied to
current support, second to Non-IV-A arrearages, and third to
satisfy obligations owed to the state and collected by ORS/CSS.

3.  ORS/CSS shall mail prior written notice to the obligor
who owes past-due support and the unobligated spouse that the
state tax refund may be intercepted.  The notice shall advise the
unobligated spouse of his/her right to receive a portion of the tax
refund if the unobligated spouse has earnings and files jointly
with the obligor.  If the unobligated spouse does not want
his/her share of the tax refund to be applied to the obligated
spouse’s child support debt, the unobligated spouse shall make
a written request and submit a copy of the tax return and W-2’s
to ORS/CSS at any time after prior notice, but in no case later
than 25 days after the date ORS/CSS intercepts the tax refund.
The unobligated spouse’s portion of the joint tax refund will be
prorated according to the percentage of income reported on the
W-2 forms for the tax year.  If the unobligated spouse does not
make a written request to ORS/CSS to obtain his share of the tax
refund within the specified time limit, ORS/CSS shall not be
required to pay any portion of the tax refund to the unobligated
spouse.

KEY:  child support
January 10, 2000 59-10-529
Notice of Continuation March 24, 2000 78-45-9.3
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R527.  Human Services, Recovery Services.
R527-800.  Enforcement Procedures.
R527-800-1.  Purpose and Authority.

A.  Purpose
Enforcement actions may be initiated when:
1.  The obligor has agreed.
2.  The obligor is entitled to a federal or state income tax

refund which may be applied to certain debts under specific
Federal and State statute.

3.  The obligor has failed to make payments on the debt and
the agency has information regarding the obligor’s income
and/or assets.

B.  Authority
Section 62A-11-104 charges the Office of Recovery

Services with the duty to collect money due the department.
Enforcement actions shall be initiated in accordance with the
specific statutory authority provided under specific state statute
and in accordance with the Criminal Code, Utah Rules of Civil
Procedure Uniform Probate Code and the Judicial Code Utah
Code Annotated.

R527-800-2.  Credit of Tax Refund.
The office may credit an overpayment of taxes toward a

judgment owed to the state, in accordance with Section 59-10-
529.

R527-800-3.  Garnishment of Wages.
The department may garnish wages in accordance with

Rule 64D, Utah Rules of Civil Procedure.

R527-800-4.  Acquisition and Disposition of Real Property.
A.  The department may acquire property in payment for an

obligation by:
1.  voluntary conveyance.
2.  conveyance by heirs; or
3.  execution.
B.  Acquisition of real property is an action of last resort.
C.  Voluntary conveyance shall be by Warranty or Quit

Claim Deed in favor of the department.
D.  Property owned by the state is tax exempt in accordance

with Section 59-2-1101.

R527-800-5.  Sale of Real Property.
A.  Certified appraisals and preliminary title reports may be

requested.
B.  The department will not provide title insurance. The

State will clear all back taxes and encumbrances from the
property at the time of closing.

R527-800-6.  Liens, Cost of Sale.
The costs of sale which are allowed are those provided in

62A-11-111.

R527-800-7.  Sanctions, Retained Support.
In accordance with 45 CFR 232.12(d), if a recipient

incurred a Retained Support obligation and fails to either make
an agreement to pay the debt or makes an agreement and
defaults, a sanction for non-cooperation must be imposed if the
obligor is currently receiving AFDC.

R527-800-8.  Sanction, Medical Support, TPL, Paternity.
In accordance with 42 CFR 433.147-148 a recipient of

medical assistance must cooperate with the state agency in
providing information regarding Third Party Liability,
establishment of paternity for children to establish medical
support liability, and in utilizing all available third party
resources to offset medicaid expenditures.  Failure to cooperate
will result in the recipient being removed from the medical
assistance case.

KEY:  enforcement, civil procedure, medicaid, welfare fraud
November 16, 1996 62A-11-111
Notice of Continuation July 23, 2001 35A-1-502

62A-11-104
62A-11-110
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R527.  Human Services, Recovery Services.
R527-936.  Third Party Liability, Medicaid.
R527-936-1.  Definition and Purpose.

A third party is any individual, entity, or program that is or
may be liable to pay all or part of the medical cost of injury,
disease or disability of a Medicaid recipient.  The Utah Third
Party Liability Program has been established to assure that all
private medical resources have been exhausted before a claim is
paid by Medicaid; or that when the agency discovers a liable
third party after payment of a claim, reimbursement is sought.

R527-936-2.  Authority.
Federal Regulations 42 CFR 433.135 through

433.154(1995) require the state agency to establish and
administer a Third Party Liability Program, and specify the
requirements for a state plan concerning Third Party Liability.
The office adopts these sections and incorporates them by
reference.  Sections 26-19-1 through 26-19-18 authorize a Third
Party Liability Medicaid Recovery Program and establish the
legal liabilities of third parties and recipients.

R527-936-3.  Assignment of Benefits.
Federal regulations 42 CFR 433.145 and 433.146 specify

the applicant/recipient responsibility to assign their rights to
third party payments as a condition of eligibility.

R527-936-4.  Cooperation as a Condition of Eligibility.
The applicant/recipient must cooperate in establishing

paternity and obtaining medical support and other third party
payments as specified in 42 CFR 433.147.  Office of Recovery
Services will initiate sanctions for non-cooperation in
accordance with the Federal regulations and state procedures.

R527-936-5.  Payor of Last Resort.
Medicaid shall be the payor of last resort as specified in 42

CFR 433.138, 42 CFR 433.139, and Subsection 26-18-10(4).

KEY:  medicaid, debt
November 16, 1996 26-19-1 through 18
Notice of Continuation July 10, 2001 26-18-8

26-18-10(4)
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R544.  Human Services, Substance Abuse.
R544-4.  Utah Standards for Approval of Alcohol and Drug
Educational Programs for Court-Referred DUI Offenders.
R544-4-1.  Purpose and Statutory Authority.

A.  Purpose.  These rules prescribe standards for approval
of programs and certification of instructors for providing alcohol
and drug education to court-referred offenders convicted of a
Driving Under the Influence (DUI) violation of Sections 41-6-
43, 41-6-44, 41-6-45, and 73-18-12 through 73-18-12.2.

B.  Statutory Authority.  These standards are promulgated
by the Utah Department of Human Services through the
Division of Substance Abuse (hereinafter referred to as
"Division") as authorized by Sections 41-6-44, 62A-8-103, 62A-
8-107, 17A-3-701, 62A-8-301-303 and 76-5-207.

C.  Intent.  The objective of the DUI Educational Program
is to: (1) eliminate alcohol and other drug-related traffic offenses
by helping the offender examine the behavior which resulted in
his arrest, (2) assist him in implementing behavior changes to
cope with problems associated with alcohol and other drug use,
and (3) impress upon him the severity of the DUI offense.

R544-4-2.  Definitions as Used in These Standards.
A.  "DUI Educational Program" herein referred to as

program is an instructional series operated by a licensed
substance abuse treatment program which satisfies the standards
established by the Division.

B.  "DUI" is driving or being in actual physical control of
a vehicle while under the influence of alcohol or any drug or the
combined influence of alcohol and any drug to a degree which
renders the person incapable of safely driving a vehicle.  In
these standards, "DUI" shall refer to individuals convicted of
violating Sections 41-6-43, 41-6-44, 41-6-45,and 73-18-12
through 73-18-12.2.

C.  "Certificate" is a written authorization issued by the
Division to indicate that the Program has been found to be in
compliance with these standards.

D.  "Offender" is an individual convicted of violating
Section 41-6-43, 41-6-44, 41-6-45, or 73-18-12 through 73-18-
12.2.

E.  "Screening" is a process using the SASSI (Substance
Abuse Subtle Screening Inventory) or other Division approved
screening tool in order to identify the need for additional
assessment.

F.  "Instructor" is a person who has been certified by the
Division to instruct in educational programs for court-referred
offenders convicted of DUI.

R544-4-3.  Certification Requirements for DUI Educational
Programs.

A.  In order to operate, a DUI Educational Program shall
make application to the Division at least 60 days prior to the
planned effective date.  The Division will provide the
application form.

B.  Application for certification will require that the
program provide, among other things:

1.  a brief description and purpose of program, plus
explanation of program’s relationship with other components of
the local DUI system, i.e., Local Substance Abuse Authorities,
local courts, police, Probation and Parole, Alcoholics or

Narcotics Anonymous, etc.,
2.  the geographical area to be served,
3.  the ownership and person or group responsible for

program operation,
4.  the location and time that DUI classes are normally

held,
5.  a list of instructors employed by the program, and
6.  a copy of their substance abuse treatment license.
C.  A DUI Educational Program shall also:
1.  ensure that offenders receive no less than 16 hours of

face-to-face instruction using the Division’s approved
curriculum with no more than 4 hours of instruction occurring
in any calendar day.

2.  allow no more than 25 persons, including offenders and
others to a class,

3.  follow the recommendations of the screening which has
been provided,

4.  ensure that screenings are conducted by staff from a
licensed treatment program who have been trained in
administering the screening tool,

5.  report the number of offenders completing the DUI
Educational Program to the Division,

6.  have policies ensuring confidentiality of information
maintained on offenders that conform to the requirements in 42
Code of Federal Regulations Chapter 1 Part 2,

7.  ensure that instructors follow the Division-approved
curriculum,

8.  have available for review a copy of the program’s
charter, constitution, or bylaws,

9.  outline the eligibility criteria for admission to the
program, including the screening tool used,

10.  ensure that all instructors employed by the program
have completed the Division required DUI training/certification
and

11.  comply with all applicable local, state and federal laws
and regulations.

D.  An offender’s participation in the DUI Educational
Program shall not be a substitute for treatment required by the
courts.

E.  The Division shall issue the program a certificate after
determination has been made that the applicant is in compliance
with these standards.

F.  The Division Director has the authority to grant
exceptions to any of the certification requirements.

R544-4-4.  On-site Survey of Program.
A.  After a review of the application, a site review will be

scheduled by a designated representative of the Division.  With
each initial application and application for renewal the applicant
agrees, as a condition of program certification, to permit
representative(s) of the, Division, and/or the local substance
abuse authority as authorized by the Division to enter and
survey the physical facility, program operation, client records
and to interview staff for determining compliance with
applicable laws.

B.  The DUI Educational Program also agrees to allow
representatives from the Division and from the local substance
abuse authority as authorized by the Division to attend the
classes held.  Such visits may be announced or unannounced.
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C.  Review Procedures.  Within 30 days after completion
of the on-site survey, the Division shall notify the applicant of
action taken: approval, denial, or request for further information.

R544-4-5.  Instructor Certification.
By this rule the Division hereby establishes certification

requirements for Instructors, which consist of the following:
A.  All instructors employed by any DUI Educational

Program shall be certified by the Division prior to instructing
the state approved DUI curriculum for any DUI Educational
Program.

B.  All instructors shall attend and complete the
requirements of the instructor training sponsored by the
Division.

C.  Requirements in A and B above shall be complete and
verifiable.

D.  The instructor agrees, as a condition of certification, to
use only the Division-approved curriculum when conducting a
DUI Educational Program.

E.  The instructors must agree to attend all required DUI
training sessions sponsored or approved by the Division.

R544-4-6.  Recertification of Instructors.
A.  An instructor must recertify every twenty-four months

by:
annually, on a calendar year basis attending and completing

the requirements of any Division-sponsored or approved DUI
training sessions.  The instructor must sign a register at those
training sessions which have been set aside for DUI instructor
recertification.

B.  It is the responsibility of the instructor to notify the
Division immediately of any address change.

C.  The Division Director or designee has the authority to
grant exceptions to any of the certification requirements.

R544-4-7.  Corrective Action for a Program or an Instructor.
If the Division becomes aware that a DUI education

program or an instructor is in violation of these standards, it
shall proceed with the following steps:

1.  Within 30 days of becoming aware of the violation, the
Division shall notify the program or the instructor in writing of
the area(s) of noncompliance.

2.  Within 30 days of receiving notification of violation, the
program or the instructor shall submit a written plan to the
Division for achieving compliance.

3.  If the written plan is not accepted as satisfactory by the
Division within 30 days the program or the instructor shall be
notified that they have been suspended until compliance is
achieved.

4.  A program or an instructor must cease conducting any
DUI Educational Program until the suspension is lifted.

5.  If the Division does not receive written evidence of
compliance within 30 days of notification of suspension, the
Division shall revoke the program or instructor’s certification.

R544-4-8.  Revocation of a Program’s or an Instructor’s
Certification.

A.  The Division shall revoke the certification of a program
or an instructor for the following reasons:

1.  If the program or the instructor fails to provide the
Division by certified mail with written evidence of compliance
within 30 days of notification of suspension.

2.  If the program or the instructor continues to conduct
any DUI Educational Program during the period of suspension,
or

3.  If any program or instructor receives more than two
notices of noncompliance with these standards in a one-year
period.

B.  If any program or instructor’s certification is revoked,
they may not reapply for recertification for a period of six
months.

R544-4-9.  Redress Procedures for Programs or Instructors.
A.  Any program or instructor whose certification has been

revoked may request in writing an informal hearing with the
Division Director or his designee within ten days of receiving
notice of revocation.  Within ten days following the close of the
hearing, the Division shall inform the program or the instructor
in writing of the decision as required under Section 63-46b-5
and R503-2-1 through R503-2-21.

B.  If they so choose, the program or the instructor may
appeal in writing the decision of the Division Director by
requesting a reconsideration hearing with the Office of
Administrative Hearings as provided for under Section 63-46b-
13.

KEY:  DUI programs, certification of instructors
July 3, 2001 41-6-44
Notice of Continuation June 25, 1997 62A-8-103

17A-3-701
73-18-12.1-2
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R590.  Insurance, Administration.
R590-136.  Title Insurance Agents’ Annual Reports.
R590-136-1.  Authority.

This rule is promulgated by the commissioner pursuant to
Section 31A-23-313 that requires the annual filing of a report by
title agents and Subsection 31A-23-403(8) that requires the
commissioner to prescribe the forms for these annual filings.

R590-136-2.  Purpose.
The purpose of this rule is to establish the form and filing

deadline of title insurance agents’ annual reports required by
Section 31A-23-313 and Subsection 31A-23-403(8)(a).

R590-136-3.  Definition.
For the purpose of this rule, "agent" shall mean:
(1)  an agency as defined in Subsection 31A-23-102(5);

and
(2)  individuals who are licensed to practice law in Utah

and are not exempt from the requirements of Subsection 31A-
23-211(1) and (2).

R590-136-4.  Financial Condition, Transactions and Affairs.
(A)  Title insurance agents shall file a balance sheet and an

income and expense statement prepared and presented in
conformity with generally accepted accounting principles and a
reserve fund report required by Subsection 31A-23-211(2).  The
reserve fund report shall include the following:

(1)  gross income received from title insurance business;
(2)  deposit required, 1% of gross income received from

title insurance business;
(3)  all deposits made and dates of deposits;
(4)  reserve fund account number and depository institution

name and address;
(5)  balance after last deposit;
(6)  copies of the account statements; and
(7)  reporting period.
(B)  The title insurance agent shall file a report that

identifies the fidelity bond, professional liability insurance
policy or other equivalent approved by the commissioner, that
satisfies the requirement of Subsection 31A-23-211(1).

(C)  The reports required by this rule shall be verified and
filed with the commissioner by April 30 of each year.

(D)  The reports required are protected data. Access shall
be restricted to the title insurance agent and the Insurance
Department.

R590-136-5.  Controlled Business.
(A)  Pursuant to Subsection 31A-23-403(8)(a) each title

insurance agent shall report the names and addresses of any
persons owning a financial interest in the title insurance agent
as of the last day of the calendar year, who are known or
reasonably believed by the title insurance agent to be producers
of title business, and the proportion of the title insurance agent’s
gross operating revenues that are attributable to controlled
business during the preceding calendar year.  The report shall be
filed by April 30 of each year.  The controlled business report is
a public record upon filing.

(B)  Annual Report of Controlled Business Transactions
forms are available from the Insurance Department and shall be

utilized in reporting the controlled business transactions
required by this rule.  This form may be reproduced for use by
a title insurance agent.

R590-136-6.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, that invalidity shall not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY:  insurance law
November 1, 1996 31A-23-313
Notice of Continuation July 13, 2001 31A-23-403
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R595.  Judicial Conduct Commission, Administration.
R595-1.  Rules of Procedure.
R595-1-1.  Definitions.

In these rules, unless the context or subject matter
otherwise requires:

A.  "Chair" means the chair of the Judicial Conduct
Commission and includes the vice chair or acting chair.

B.  "Commission" means the Judicial Conduct
Commission.

C.  "Complaint" means reliable information in any form
from any source received by the Commission that alleges or
from which a reasonable inference can be drawn that a judge
committed misconduct or is disabled.  If there is no written
complaint from another person, the executive director’s written
statement of the allegations constitutes the complaint.

D.  "Examiner" means the lawyer designated by the
Commission to gather and present evidence before the masters
or hearing panel on formal charges against a judge.

E.  "Formal Charges" means the document that formally
charges the judge with misconduct or disability.  Formal charges
are prepared by the examiner after the Commission finds
reasonable cause that a judge committed misconduct or is
disabled.

F.  "Hearing" means the proceeding at which the issues of
law and fact raised by the formal charges and answer are tried.

G.  "Hearing Panel"means a panel of at least a quorum of
the Commission designated to conduct a hearing on formal
charges.

H.  "Informal Order of Reprimand" means a reprimand
imposed on a judge by the Commission with the prior written
consent of the judge.

I.  "Investigation" means an inquiry into allegations of
misconduct, including a search for and examination of evidence
concerning the allegations, divided into two stages:  (1) a
preliminary investigation conducted by the executive director
after the receipt of a complaint; and (2) a full investigation in
which the judge is asked to respond to specific allegations.

J.  "Judge" means a justice, judge, justice court judge, or
judge pro tempore of any court of the state, including part-time,
full-time, and senior active judges, but not including court
commissioners or administrative law judges.

K.  "Masters" means the special masters appointed by the
Commission to conduct a hearing on formal charges.

L.  "Misconduct" means a violation of the Utah Code of
Judicial Conduct and Section 78-8-103(a), (b), (c), or (e) of the
Utah Code.  Disability is not misconduct.

M.  "Presiding Master" means the special master designated
to preside over a hearing conducted by masters.

N.  "Proceeding" means all steps in the Commission’s
discipline and disability process.

O.  "Reasonable Cause" means a reasonable ground for
belief in the existence of facts that support a finding of judicial
misconduct or disability.

P.  "Record" means all documents filed in the case
beginning with the complaint or statement of allegations and
includes a transcript of the hearing on the formal charges.

Q.  "Respondent" means a judge or former judge against
whom formal charges have been filed.

R.  "Screening" means examination of a complaint or other

information coming to the attention of the executive director to
determine whether the Commission has jurisdiction.

S.  "Supreme Court" means the Utah Supreme Court.

R595-1-2.  Jurisdiction.
A.  Judges.  Pursuant to Section 78-8-101 et seq. of the

Utah Code, the Commission has jurisdiction over judges in
evaluating allegations that misconduct occurred before or during
service as a judge and in evaluating allegations of disability
during service as a judge.

B.  Former judges.  Pursuant to Section 78-8-101 et seq. of
the Utah Code, the Commission has continuing jurisdiction over
former judges regarding allegations that misconduct occurred
before or during service as a judge if a complaint is made before
the judge left office.

R595-1-3.  Executive Director.
Powers and Duties. The executive director shall have the

authority and duty to:
1.  Receive and screen complaints, refer complaints to

other agencies when appropriate, conduct preliminary
investigations, recommend full investigations, notify
complainants about the status and disposition of their
complaints, make recommendations to the Commission on the
disposition of complaints after investigation, file formal charges
when directed to do so by the Commission, and act as examiner
in prosecuting formal charges;

2.  Maintain permanent records of the operations of
Commission’s office, including receipt of complaints, screening,
investigation, and filing of formal charges in judicial discipline
and disability matters, subject to the requirements of Rule 16;

3.  Compile statistics to aid in the administration of the
system, including a log of all complaints received, investigative
files, and statistical summaries of docket processing and case
dispositions;

4.  Prepare the Commission’s budget for submission to the
Commission and legislature, and administer the funds;

5.  Employ and supervise other members of the
Commission’s staff;

6.  With the Commission’s approval, engage experts in
connection with proceedings; and

7.  Perform other duties at the direction of the Commission.

R595-1-4.  Proof.
Charges of misconduct and disability shall be established

by a preponderance of the evidence.

R595-1-5.  Evidence Rules Applicable.
Except as otherwise provided in these rules, the Utah Rules

of Evidence apply in all proceedings.

R595-1-6.  Right to Counsel.
An accused judge shall be entitled to retain and have the

assistance of counsel at every stage of Commission proceedings.

R595-1-7.  Confidentiality.
A.  All papers filed with, and proceedings before the

Commission or before the masters appointed by the
Commission, shall not be disclosed except in accordance with
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Section 78-8-107, U.C.A.
B.  Information.
1.  All information relating to a complaint that has not been

dismissed shall be held confidential by the Commission and its
staff, except that the Commission may disclose information:

a.  When the Commission has determined that there is a
need to notify a government agency in order to protect the
public or the administration of justice; or

b.  Upon waiver in writing by the judge.
2.  All information relating to a complaint that has been

dismissed without formal charges being filed shall be held
confidential by the Commission and its staff.

3.  The examiner’s work product and records of the
Commission’s deliberations shall not be disclosed.

R595-1-8.  Service.
Service of formal charges in any disciplinary or disability

proceeding shall be made by personal service upon the judge or
judge’s counsel or by registered or certified mail.  Delivery of all
other papers or notices shall be made by regular mail with the
envelope marked "confidential."

R595-1-9.  Subpoena Power.
A.  Oaths.  Oaths and affirmations may be administered by

any member of the Commission, the executive director in
matters under investigation, or any other person authorized by
law.

B.  Subpoenas for Investigation.  After a full investigation
is authorized, the Commission may compel by subpoena the
attendance of the judge or witnesses and the production of
pertinent books, papers, and documents for purposes of
investigation.

C.  Enforcement of Subpoenas.  A subpoena issued by the
Commission shall have the same authority as an order of the
district court.

D.  Issuance of Subpoenas.  Commission subpoenas shall
be issued and served in the same manner and form prescribed
for subpoenas by the Utah Rules of Civil Procedure.

E.  Quashing Subpoena.  Any attack on the validity of a
subpoena shall be heard and determined by the district court in
which enforcement of the subpoena is being sought.  Any
resulting order is not appealable prior to entry of a final order in
the proceeding.

F.  Witnesses and Fees.  Subpoena fees and costs shall be
the same as those provided for in the Utah Rules of Civil
Procedure.

R595-1-10.  Notification to Complainant.
The executive director shall provide written

acknowledgment of every complaint, if the complainant is
known, and notify the complainant in writing of the final
disposition of a proceeding.

R595-1-11.  Screening and Investigation.
A.  Screening.  The executive director shall evaluate all

information coming to the Commission’s attention alleging
judicial misconduct or disability by complaint.  Regardless of
whether the information would constitute misconduct or
disability if true, the executive director shall conduct a

preliminary investigation.
B.  Preliminary Investigation.
1.  The executive director and the Commission’s

investigators may conduct interviews and examine evidence to
determine whether grounds exist to believe the allegations of
complaints, provided that no subpoena shall issue to obtain
testimony or evidence until a full investigation has been
authorized.

2.  When there is credible evidence supporting the
allegations against a judge, the executive director shall
recommend a full investigation.  The executive director may
recommend a full investigation when there are grounds to
believe that evidence supporting the allegations could be
obtained by subpoena or further investigation.  In all other
cases, the executive director shall recommend that the matter be
dismissed.

C.  Full Investigation.
1.  Within ten (10) days after a full investigation is

authorized, the executive director shall give the following notice
to the judge:

a.  A specific statement of the allegations being
investigated and the canons of the Code of Judicial Conduct
allegedly violated, with the provision that the investigation can
be expanded if appropriate;

b.  The judge’s opportunity to respond; and
c.  The name of the complainant, unless the Commission

determines there is good cause to withhold the name.
2.  The executive director shall request that the judge file

a written response within fifteen (15) days after service of the
notice.

3.  The chair of the Commission is authorized to issue
subpoenas once a full investigation has been approved.

4.  The executive director shall direct all investigations.
D.  Disposition After Full Investigation.
1.  Upon the conclusion of a full investigation, the

executive director may recommend to the Commission one or
more of the following:

a.  Dismissal;
b.  Informal order of reprimand;
c.  The filing of formal charges for misconduct or

disability;
d.  Referral of information indicating possible criminal

conduct by a judge to the Supreme Court pursuant to 78-8-
104(1)(a), U.C.A.;

e.  Referral of information indicating possible criminal
conduct by a judge to a local prosecutor pursuant to 78-8-
107(b)(1) and (2), U.C.A.;

f.  Referral of information indicating possible attorney
misconduct to the Utah State Bar under 78-8-107, U.C.A.

2.  The Commission may adopt, reject, or modify the
recommendations of the executive director.  If the Commission
finds reasonable cause to believe the judge committed
misconduct,

a.  It may direct the executive director to file formal
charges;

b.  It may propose an informal order of reprimand to the
respondent and if the respondent consents, it shall submit the
informal order of reprimand to the Supreme Court for review.
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R595-1-12.  Use of Allegations from Dismissed Cases.
If additional information becomes known to the executive

director regarding a complaint that has been dismissed before
the filing of formal charges, the Commission may authorize
reinvestigation of the allegations.

R595-1-13.  Formal Charges.
The formal charges shall give fair and adequate notice of

the nature of the alleged misconduct or disability.  The executive
director shall file the formal charges with the Commission,
cause a copy to be served upon the respondent or respondent’s
counsel, and file proof of service with the Commission.

R595-1-14.  Pre-Hearing Procedures.
A.  Answer.  Within 15 days after service, the respondent

may file an answer to the formal charges.
B.  Witnesses and Exhibits.  Before the hearing

commences, the Commission and the respondent shall enter into
a stipulation identifying uncontroverted facts, contested issues
of fact, contested issues of law, witnesses, and exhibits.  Not
later than 15 days before the hearing, the examiner and
respondent shall exchange all documents identified as proposed
exhibits.

C.  Exculpatory Evidence.  The examiner shall provide
respondent with exculpatory evidence relevant to the formal
charges.

D.  Duty of Supplementation.  Both parties have a
continuing duty to supplement information required to be
exchanged under this rule.

E.  Failure to Disclose.  The hearing panel may preclude
either party from calling a witness at the hearing if the party has
not provided the opposing party with the witness’s name and
address, any statements taken from the witness, or summaries of
any interviews with the witness.

F.  Civil Rules Not Applicable.  Proceedings under these
rules are not subject to the Utah Rules of Civil Procedure,
except for the issuance and enforcement of subpoenas pursuant
to 78-8-108, U.C.A.

R595-1-15.  Discipline by Consent.
A.  At any time after the filing of formal charges and before

final disposition, the respondent may agree with the examiner
that the respondent shall admit to any or all of the formal
charges in exchange for a stated sanction.  The agreement shall
be submitted to the Commission, which shall either:

1.  Reject the agreement; or
2.  Submit the agreement to the Supreme Court for

approval.
B.  Rejection by Supreme Court.  If the Supreme Court

rejects the agreement, the admission shall be withdrawn and
cannot be used against the respondent in any proceedings.

C.  Order of Discipline.  The Commission shall file the
proposed agreement, findings of fact, conclusions of law, and
order of sanction with the Supreme Court.  The record shall
remain confidential until the Supreme Court has entered its final
order except:

1.  Upon order of the Supreme Court; or
2.  Upon the request of the respondent.

R595-1-16.  Hearing.
A.  Scheduling.  Upon receipt of the respondent’s answer

or upon expiration of the time to answer, the hearing panel of
the Commission or masters shall schedule a hearing and notify
respondent of the date, time, and place of the hearing.

B.  Hearing Body.  The hearing shall be conducted by a
hearing panel or three special masters.

C.  Conduct of Hearing.
1.  All testimony shall be under oath.
2.  The examiner shall present evidence supporting the

formal charges.
3.  The examiner may call the respondent as a witness.
4.  Both parties shall be permitted to present evidence and

produce and cross-examine witnesses.
5.  The hearing shall be recorded by a certified court

reporter.
6.  When the hearing is before a hearing panel, not fewer

than a quorum of the Commission shall be present when the
evidence is presented.  The chair of the hearing panel shall be an
active member of the Utah State Bar.

7.  Immediately following the conclusion of the hearing,
the hearing panel or special masters shall deliberate and make
a preliminary decision.

8.  A letter setting forth the preliminary decision, signed by
the hearing panel chair or presiding master, shall be served on
the respondent and examiner as soon as possible after the
conclusion of the hearing.

9.  As soon as possible after the preliminary decision has
been served on the respondent and examiner, the hearing panel
chair or presiding master shall prepare a memorandum decision
to be signed by all the panel members or masters.

10.  The memorandum decision shall be served on the
respondent and examiner, and the examiner shall prepare
findings of fact, conclusions of law, and an order consistent with
the memorandum decision.

11.  The findings of fact, conclusions of law, and order
shall be reviewed by a quorum of the Commission and approved
by a majority of a quorum of the Commission.

12.  Upon approval, the findings of fact, conclusions of
law, and order shall be signed by the Commission chair and
served on the respondent.

13.  After the findings of fact, conclusions of law, and
order have been signed by the Commission chair and served on
the respondent, the record shall be submitted to the Supreme
Court for review.  A copy of the record shall be provided to the
respondent without cost.

D.  Dismissal or Recommendation for Sanction.  The
hearing panel or masters shall either dismiss the formal charges
or recommend a sanction to the Supreme Court. The hearing
panel or masters shall decide a matter only upon the
concurrence of a majority of all members.

R595-1-17.  Amendments to Notice or Answer.
The masters, at any time before the conclusion of the

hearing, or the Commission, at any time before the entry of its
findings of fact, conclusions of law, and order, may allow or
require amendments to the formal charges and may allow
amendments to the answer.  The formal charges may be
amended to conform to proof or to allege additional facts.  If the
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formal charges are amended, the respondent shall be given
reasonable time to answer and present evidence in defense of the
amended charges.

R595-1-18.  Objection to Findings of Fact, Conclusions of
Law, and Order.

Within 15 days after service of the Commission’s findings
of fact, conclusions of law, and order, the respondent may file
objections.  Upon request of the respondent or examiner, the
Commission shall schedule oral argument on the objections.

R595-1-19.  Extension of Time.
The chair of the Commission may extend for periods not to

exceed 30 days in the aggregate the time for filing an answer to
formal charges, for the commencement of a hearing, or for filing
objections to the findings of fact, conclusions of law, and order.
The presiding master may similarly extend the time for the
commencement of a hearing.

R595-1-20.  Cases Involving Allegations of Mental or
Physical Disability.

A.  Initiation of Disability Proceeding.  A disability
proceeding can be initiated by complaint, by a claim of inability
to defend in a disciplinary proceeding, or by an order of
involuntary commitment or adjudication of incompetency.

B.  Proceedings to Determine Disability Generally.  All
disability proceedings shall be conducted in accordance with the
procedures for disciplinary proceedings, except:

1.  The purpose of the disability proceedings shall be to
determine whether the judge suffers from a physical or mental
condition that adversely affects the judge’s ability to perform
judicial functions;

2.  All of the proceedings shall be confidential; and
3.  The Commission may appoint a lawyer to represent the

judge if the judge is without representation.

KEY:  judges, judicial ethics, proceedings, sanctions
December 18, 2000 78-8-102

78-8-107
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R610.  Labor Commission, Antidiscrimination and Labor,
Labor.
R610-1.  Minimum Wage, Clarify Tip Credit, and
Enforcement.
R610-1-1.  Authority.

This rule is enacted under authority of Section 34-40-105.

R610-1-2.  Definitions.
The following definitions are in addition to the statutory

definitions specified in Section 34-40-102.
A.  "Division" means the Division of Antidiscrimination

and Labor within the Labor Commission and includes the
personnel within the Division responsible for enforcement.

B.  "Hours employed" includes all time during which an
employee is required to be working, to be on the employer’s
premises ready to work, to be on duty, to be at a prescribed work
place, to attend a meeting or training, and for time utilized
during established rest or break periods excluding meal periods
of 30 minutes or more where the employee is relieved of all
responsibilities.

R610-1-3.  Coverage.
A.  All employers employing workers in the state of Utah,

except those exempted by Section 34-40-104, shall pay the
established minimum hourly wages of $4.75 for all hours
employed effective October 1, 1996, and of $5.15 for all hours
employed effective September 1, 1997.

B.  As per Sections 34-23-301 and 34-40-103, a minor
employee shall be paid at least $4.25 per hour for the first 90
days of employment with an employer; thereafter, he or she shall
be paid at least the established minimum hourly wage.

C.  Any employer claiming exemption under Subsection
34-40-104(1)(k), shall provide to the Division a statistical report
of the average wage paid within 60 days of the end of the
regular operating season.  The Division may, upon notice,
perform an on-site inspection to verify the report in accordance
with Sections 34-40-201 and 34-40-203.

R610-1-4.  Tips, Gratuities, and Commissions.
A.  An employer may credit the tips received by tipped

employees (an example would be waiters and waitresses) against
the employer’s minimum wage obligation. The tips must be
received by the employee, reported to the employer, and must
reach a threshold of at least $30.00 per month before credit can
be allowed.

B.  An employer has a cash wage obligation in meeting the
required minimum wage of at least $2.13 per hour. If an
employee’s tips combined with the employer’s cash wage
obligation of $2.13 per hour do not equal the minimum hourly
wage requirement, the employer must increase its cash wage
obligation to make up the difference.

C.  All tips or gratuities shall be retained by the employee
receiving the tips or gratuities.  However, this requirement does
not preclude pooling of tips or gratuities to be divided equally
between those employees who customarily and regularly receive
tips or gratuities.

1.  A bona fide tip pooling or sharing arrangement may
include employees who customarily and regularly receive tips,
such as waiters, bellhops, waitresses, countermen, busboys, and

service bartenders.
2.  Employees such as dishwashers, chefs, and janitors are

not considered tipped employees and may not participate in tip
pooling.

D.  Every employer intending to exercise the tip or gratuity
credit must so inform each affected employee at the time of hire.

E.  Where tips are charged on a credit card, and the
employer must pay the credit card company a percentage of the
bill for its use, the employer may reduce the amount of the
credit card tips paid over to the employee by a percentage no
greater than that charged by the credit card company.

F.  In computing the minimum wage, tips, gratuities, and
commissions must be counted in the payroll period in which the
tip, gratuity or commission is earned.

G.  This section does not apply to tips or commissions as
delineated in Section 34-40-104(1)(j).

R610-1-5.  Enforcement of Minimum Wage.
A.  The Division may enforce compliance with the state

minimum wage in the same manner as outlined in R610-3.
B.  When more than one employee is affected by

noncompliance of minimum wage requirements, the Division
shall treat this alleged infraction of noncompliance as a class
action.

C.  The Division may commence agency action in
accordance with Section 63-46b-3 to investigate and determine
compliance or noncompliance.

D.  If an employer is found in noncompliance with the state
minimum wage requirements, that employer shall be subject to
penalties under Section 34-40-204.

E.  If the employees determine that a civil action to enforce
compliance with state minimum wage is necessary, they may
bring an action under Section 34-40-205.

R610-1-6.  Filing Procedure and Commencement of Agency
Action.

For purposes of Section 63-46b-3, commencement of an
adjudicative proceeding at the Division to resolve a complaint
under minimum wage requirements is accomplished by the
complainant filing a complaint form.  The complaint form shall
act as a request for agency action and the form and
accompanying agency cover letter shall together include all
information specified in Subsection 63-46b-3(2).

R610-1-7.  Investigation and Enforcement.
If, upon investigation, the Division concludes that a

violation of Sections 34-40-103, 34-40-104, 34-40-201, or 34-
40-203 has occurred it may impose a penalty pursuant to
Sections 34-40-202 and 34-40-204.

R610-1-8.  Time.
A.  An Order is deemed issued on the date on the face of

the Order which is the date the presiding officer signs the Order.
B.  In computing any period of time prescribed or allowed

by these rules or by applicable statute:
1.  The day of the act, event, finding, or default, or the date

an Order is issued, shall not be included;
2.  The last day of the period so computed shall be

included, unless it is a Saturday, a Sunday, or a state legal
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holiday, in which event the period runs until the end of the next
working day;

3.  When the period of time prescribed is less than seven
days, intermediate Saturdays, Sundays, and state legal holidays
shall be excluded in the computation;

4.  No additional time for mailing shall be allowed.

KEY:  wages, minors*, labor, time
September 3, 1997 34-23-101 et seq.
Notice of Continuation February 3, 1997 34-28-1 et seq.

34-40-101 et seq.
63-46b-1 et seq.
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R612.  Labor Commission, Industrial Accidents.
R612-2.  Workers’ Compensation Rules-Health Care
Providers.
R612-2-1.  Definitions.

A.  All definitions in Rule R612-1 apply to this section.
B.  "Medical Practitioner" - means any person trained in the

healing arts and licensed by the State in which such person
practices.

C.  "Global Fee Cases" - are those flat fee cases where fees
include pre-operative and follow-up or aftercare.

R612-2-2.  Authority.
This rule is enacted under the authority of Section 34A-1-

104.

R612-2-3.  Filings.
A.  Within one week following the initial examination of an

industrial patient, physicians and chiropractors, shall file "Form
123 - Physicians’ Initial Report" with the carrier/self-insured
employer, employee, and the division.  This form is to be
completed in as much detail as feasible.  Special care should be
used to make sure that the employee’s account of how the
accident occurred is completely and accurately reported.  All
questions are to be answered or marked "N/A" if not applicable
in each particular instance.  All addresses must include city,
state, and zip code.  If modified employment in #29 is marked
"yes," the remarks in #29 must reflect the particular restrictions
or limitations that apply, whether as to activity or time per day
or both.  Estimated time loss must also be given in #29.  If
"Findings of Examination" (#17) do not correctly reflect the
coding used in billing, a reduction of payment may be made to
reflect the proper coding.

B.  1.  Any medical provider billing under the restorative
services section of the Labor Commission’s adopted Resource-
Based Relative Value Scale (RBRVS) or the Medical Fee
Guidelines shall file the Restorative Services Authorization
(RSA) form with the insurance carrier or self-insured employer
(payor) and the division within ten days of the initial evaluation.

2.  Upon receipt of the provider’s RSA form, the payor has
ten days to respond, either authorizing a specified number of
visits or denying the request.  No more than eight visits may be
incurred during the authorization process.

3.  After the initial RSA form is filed with the payor and the
division, an updated RSA form must be filed for approval or
denial at least every six visits until a fixed state of recovery has
been achieved as evidenced by either subjective or objective
findings.  If the medical provider has filed the RSA form per this
rule, the payor is responsible for payment, unless compensability
is denied by the payor.  In the event the payor denies the entire
compensability of a claim, the payor shall so notify the claimant,
provider, and the division, after which the provider may then bill
the claimant.

4.  Any denial of payment for treatment must be based on
a written medical opinion or medical information.  The denial
notification shall include a copy of the written medical opinion
or information from which the denial was based.  The payor is
not liable for payment of treatment after the provider, claimant,
and division have been notified in writing of the denial for
authorization to pay for treatment.  The claimant may then

become responsible for payment.
5.  Any dispute regarding authorization or denial for

treatment will be determined from the date the division received
the RSA form or notification of denial for payment of treatment.

6.  The claimant may request a hearing before the Division
of Adjudication to resolve compensability or treatment issues.

7.  Subjective objective assessment plan/procedure (SOAP
notes) or progress notes are to be sent to the payor in addition
to the RSA form.

8.  Any medical provider billing under the Restorative
Services Section of the RBRVS or the Commission’s Medical
Fee Guidelines who fails to submit the required RSA form shall
be limited to payment of up to eight visits for a compensable
claim.  The medical provider may not bill the patient or
employer for any remaining balances.

C.  S.O.A.P. notes or progress reports of each visit are to
be sent to the payor by all medical practitioners substantiating
the care given, the need for further treatment, the date of the
next treatment, the progress of the patient, and the expected
return-to-work date.  These reports must be sent with each bill
for the examination and treatment given to receive payment.
S.O.A.P. notes are not to be sent to the division unless
specifically requested.

D.  "Form 110 - Release to Return to Work" must be
mailed by either the medical practitioner or carrier/employer to
the employee and the division within five calendar days of
release.

E.  The carrier/employer may request medical reports in
addition to regular progress reports.  A charge may be made for
such additional reports, which charge should accurately reflect
the time and effort expended by the physician.

R612-2-4.  Hospital or Surgery Pre-Authorization.
Any ambulatory surgery or impatient hospitalization other

than a life or limb threatening admission, allegedly related to an
industrial injury or occupational disease, shall require pre-
authorization by the employer/insurance carrier. Within two
working days of a telephone request for pre-authorization, the
employer/carrier shall notify the physician and employee of
approval or denial of the surgery or hospitalization, or that a
medical examination or review is going to be obtained. The
medical examination/review must be conducted without undue
delay which in most circumstances would be considered less
than thirty days.  If the request for pre-authorization is made in
writing, the employer/carrier shall have four days from receipt
of the request to notify the physician and employee.  If the
employee chooses to be hospitalized and/or to have the surgery
prior to such pre-authorization or medical examination/review,
the employee may be personally responsible for the bills
incurred and may not be reimbursed for the time lost unless a
determination is made in his/her favor.

R612-2-5.  Regulation of Medical Practitioner Fees.
Pursuant to Section 34A-2-407:
A.  The Labor Commission of Utah:
1.  Establishes and regulates fees and other charges for

medical, surgical, nursing, physical and occupational therapy,
mental health, chiropractic, naturopathic, and osteopathic
services, or any other area of the healing arts as required for the
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treatment of an industrially injured employee.
2.  Adopts and by this reference incorporates the National

Health Care Financing Administration’s (HCFA) "Resource-
Based Relative Value Scale" (RBRVS), 2001 edition, as the
method for calculating reimbursement and the American
Medical Association’s CPT-4, 2001 edition, coding guidelines.
The non-facility total unit value will apply in calculating the
reimbursement, except that procedures provided in a facility
setting shall be reimbursed at the facility total unit value and the
facility may bill a separate facility charge.  The CPT-4 coding
guidelines are subject to the Utah Labor Commission’s Medical
Fee Guidelines and Codes and the following Labor Commission
conversion factors for medical care rendered for an industrial
injury or occupational disease, effective January 1, 2001:

Anesthesiology $37.00 (1 unit per 15 minutes of
anesthesia);

Medicine $40.00;
Pathology and Laboratory 150% of Utah’s published

Medicare carrier;
Radiology $53.00;
Restorative Medicine $40.00, with Utah code 97001 at a

0.8 relative value unit and Utah code 97002 at a 0.5 of relative
value unit.

Surgery $37.00;
All 20000 codes, codes 49505 thru 49525 and all 60000

codes of the CPT-4 coding guidelines $58.00.
3.  Adopts and incorporates by this reference the Utah

Labor Commission’s Medical Fee Guidelines and Codes, as of
March 8, 2001.  The Utah Medical Fee Guidelines and Codes
can be obtained from the division for a fee sufficient to recover
costs of development, printing, and mailing.

4.  Decides appropriate billing procedure codes when
disputes arise between the medical practitioner and the employer
or its insurance carrier.  In no instance will the medical
practitioner bill both the employer and the insurance carrier.

B.  Employees cannot be billed for treatment of their
industrial injuries or occupational diseases.

C.  Discounting from the fees established by the Labor
Commission is allowed only through specific contracts between
a medical provider and a payor for treatment of industrial
injured/ill patients.

D.  Restocking fee 15%.  Rule R612-2-16 covers the
restocking fee.

E.  Dental fees are not published.  Rule R612-2-18 covers
dental injuries.

F.  Ambulance fees are not published.  Rule R612-2-19
covers ambulance charges.

R612-2-6.  Fees in Cases Requiring Unusual Treatment.
The RBRVS scheduled fees are maximum fees except that

fees higher than RBRVS scheduled may be authorized by the
Commission when extraordinary difficulties encountered by the
physician justify increased charges and are documented by
written reports.

R612-2-7.  Insurance Carrier’s Privilege to Examine.
The employer or the employer’s insurance carrier or a self-

insured employer shall have the privilege of medical
examination of an injured employee at any reasonable time.  A

copy of the medical examination report shall be made available
to the Commission at any time upon request of the Commission.

R612-2-8.  Who May Attend Industrial Patients.
A.  The employer has first choice of physicians; but if the

employer fails or refuses to provide medical attention, the
employee has the choice of physicians.

B.  An employee of an employer with an approved medical
program may procure the services of any qualified practitioner
for emergency treatment if a physician employed in the program
is not available for any reason.

R612-2-9.  Changes of Doctors and Hospitals.
A.  It shall be the responsibility of the insurance carrier or

self-insured employer to notify each claimant of the change of
doctor rules.  Those rules are as follows:

1. If a company doctor, designated facility or PPO is
named, the employee must first treat with that designated
provider.  The insurance carrier or self-insured employer shall
be responsible for payment for the initial visit, less any health
insurance copays and subject to any health insurance
reimbursement, if the employee was directed to and treated by
the employer’s or insurance carrier’s designated provider, and
liability for the claim is denied and if the treating physician
provided treatment in good faith and provided the insurance
carrier or self-insured employer a report necessary to make a
determination of liability.  Diagnostic studies beyond plain x-
rays would need prior approval unless the claimed industrial
injury or occupational illness required emergency diagnosis and
treatment.

2. The employee may make one change of doctor without
requesting the permission of the carrier, so long as the carrier is
promptly notified of the change by the employee.

(a) Physician referrals for treatment or consultation shall
not be considered a change of doctor.

(b) Changes from emergency room facilities to private
physicians, unless the emergency room is named as the
"company doctor", shall not be considered a change of doctor.
However, once private physician care has begun, emergency
room visits are prohibited except in cases of:

(i) Private physician referral, or
(ii) Threat to life.
3.  Regardless of prior changes, a change of doctor shall be

automatically approved if the treating physician fails or refuses
to rate permanent partial impairment.

B.  Any changes beyond those listed above made without
the permission of the carrier/self-insurer may be at the
employee’s own expense if:

1. The employee has received notification of rules, or
2. A denial of request is made.
C. An injured employee who knowingly continues care

after denial of liability by the carrier may be individually
responsible for payment.  It shall be the burden of the carrier to
prove that the patient was aware of the denial.

D.  It shall be the responsibility of the employee to make
the proper filings with the division when changing locale and
doctor.  Those forms can be obtained from the division.

E.  Except in special cases where simultaneous attendance
by two or more medical care practitioners has been approved by
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the carrier/employer or the division, or specialized services are
being provided the employee by another physician under the
supervision and/or by the direct referral of the treating
physician, the injured employee may be attended by only one
practitioner and fees will not be paid to two practitioners for
similar care during the same period of time.

F.  The Commission has jurisdiction to decide liability for
medical care allegedly related to an industrial accident.

R612-2-10.  One Fee Only to be Paid in Global Fee Cases.
In a global fee case which is transferred from one doctor to

another doctor, one fee only will be paid, apportioned at the
discretion of the Commission.  Adequate remuneration shall also
be paid to the medical practitioner who renders first aid
treatment where the circumstances of the case require such
treatment.

R612-2-11.  Surgical Assistants’ Fees.
Fees, in accordance with the Commission’s adopted

Resource-Based Relative Value Scale (RBRVS), in addition to
the global fee for surgical services, will be paid surgical
assistants only when specifically authorized by the employer or
insurance carrier involved, or in hospitals where interns and
residents are not available and the complexity of the surgery
makes a surgical assistant necessary.

R612-2-12.  Separate Bills.
Separate bills must be presented by each surgeon, assistant,

anesthetist, consultant, hospital, special nurse, or other medical
practitioner within 30 days of treatment on a HCFA 1500 billing
form so that payment can be made to the medical practitioner
who rendered the service.  All bills must contain the federal ID
number of the person submitting the bill.

R612-2-13.  Interest for Medical Services.
A.  All hospital and medical bills must be paid promptly on

an accepted liability claim.  All bills which have been submitted
properly on an accepted liability claim are due and payable
within 45 days of being billed unless the bill or a portion of the
bill is in dispute.  Any portion of the bill not in dispute is
payable within 45 days of the billing.

B.  Per Section 34A-2-420, any award for medical
treatment made by the Commission shall include interest at 8%
per annum from the date of billing for the medical service.

R612-2-14.  Hospital Fees Separate.
Fees covering hospital care shall be separate from those for

professional services and shall not extend beyond the actual
necessary hospital care.  When it becomes evident that the
patient needs no further hospital treatment, he/she must be
discharged.  All billings must be submitted on a UB92 form and
be properly itemized and coded and shall include all appropriate
documentation to support the billing.  There shall not be a
separate fee charged for the necessary documentation in billing
for payment of hospital services.  The documentation of hospital
services shall include at a minimum the discharge summary.
The insurance carrier may request further documentation if
needed in order to determine liability for the bill.

R612-2-15.  Charges for Ordinary Supplies, Materials, or
Drugs.

Fees covering ordinary dressing materials or drugs used in
treatment shall not be charged separately but shall be included
in the amount allowed for office dressings or treatment.

R612-2-16.  Charges for Special or Unusual Supplies,
Materials, or Drugs.

A.  Charges for special or unusual supplies, materials, or
drugs not included as a normal and usual part of the service or
procedure shall, upon receipt of an itemized and coded billing,
be paid at cost plus 15% restocking fees.

B.  For purposes of part A above, the amount to be paid
shall be calculated as follows:

1.  Applicable shipping charges shall be added to the
purchase price of the product;

2.  The 15% restocking fee shall then be added to the
amount determined in sub part 1;

3.  The amount of taxes paid on the purchase of the
supplies, materials, or drugs shall then be added to the amount
determined in sub part 2, which sum shall constitute the total
amount to be paid.

R612-2-17.  Fees for Unscheduled Procedures.
Fees for medical or surgical procedures not appearing in

the Commission’s adopted RBRVS current fee schedule are
subject to the Commission’s approval and should be submitted
to the Commission when the physician and employer or
insurance carrier do not agree on the value of the service.  Such
fees shall be in proportion as nearly as practicable to fees for
similar services appearing in the RBRVS.

R612-2-18.  Dental Injuries.
Where a worker sustains an accident in the course of his

employment resulting in the loss of or injury to teeth, making
dental work necessary, the injured worker shall consult a dental
surgeon and receive such first aid as may be necessary to
preserve, if possible, the normal function of the injured teeth.
The dental surgeon shall then file with the insurance carrier a
report setting forth the nature of the injury together with an
estimate of the cost of restoration.  The dental surgeon shall not
proceed with the restoration until authority has been granted by
the insurance carrier, provided, however, that if an employer
maintains a medical staff or designates a company doctor, the
employee shall first report to that medical staff or medical
officer and be guided by directions then given.  If the carrier
refuses payment at the level estimated by the dental surgeon, the
employee may choose to pay the difference and seek
adjudication by Application for Hearing.  A dental surgeon may
choose to settle for the payment allowed, or the carrier shall
direct the employee to a dental surgeon who will provide his
services at the payment level specified by the carrier.

R612-2-19.  Ambulance Charges.
Ambulance charges must not exceed the rates adopted by

the State Emergency Medical Service Commission for similar
services.

R612-2-20.  Travel Allowance and Per Diem.
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A.  An employee who, based upon his/her physician’s
advice, requires hospital, medical, surgical, or consultant
services for injuries arising out of and in the course of
employment and who is authorized by the self-insurer, the
carrier, or the Commission to obtain such services from a
physician and/or hospital shall be entitled to:

1.  Subsistence expenses of $5 per day for breakfast, $6 per
day for lunch, $10 per day for dinner, and actual lodging
expenses as per the state of Utah’s in-state travel policy
provided:

(a) The employee travels to a community other than his/her
own place of residence and the distance from said community
and the employee’s home prohibits return by 10:00 p.m., and

(b) The absence from home is necessary at the normal hour
for the meal billed.

2.  Reasonable travel expenses regardless of distance that
are consistent with the state of Utah’s travel reimbursement
rates, or actual reasonable costs of practical transportation
modes above the state’s travel reimbursement rates as may be
required due to the nature of the disability.

B. This rule applies to all travel to and from medical care
with the following restrictions:

1. The carrier is not required to reimburse the injured
employee more often than every three months, unless:

(a) More than $100 is involved, or
(b) The case is about to be closed.
2. All travel must be by the most direct route and to the

nearest location where adequate treatment is reasonably
available.

3. Travel may not be required between the hours of 10:00
p.m. and 6:00 a.m., unless approved by the Commission.

4. Requests for travel reimbursement must be submitted to
the carrier for payment within one year of the authorized
medical care.

5. Travel allowance shall not include picking up
prescriptions unless documentation is provided substantiating a
claim that prescriptions cannot be obtained locally within the
injured worker’s community.

6. The Commission has jurisdiction to resolve all disputes.

R612-2-21.  Notice to Health Care Providers.
Any notice from a carrier denying further liability must be

mailed to the Commission and the patient on the same day as it
is mailed to the health care provider.  Where it can be shown, in
fact, that a medical care provider and the injured employee have
received a denial of further care by the insurance carrier or self-
insured employer, further treatment may be performed at the
expense of the employee.  Any future ratification of the denial
by the Commission will not be considered a retroactive denial
but will serve to uphold the force and effect of the previous
denial notice.

R612-2-22.  Medical Records.
A.  When any medical practitioner provides copies of

medical records to the parties of an industrial case, the following
charges are presumed reasonable:

1.  A search fee of $15 payable in advance of the search,
2.  Copies at $0.50 per page including copies of microfilm

payable after the records have been prepared, and

3.  Actual costs of postage payable after the records have
been prepared.  Actual costs of postage are deemed to be the
cost of regular mail unless the requesting party has requested the
delivery of the records by special mail or method.

B.  Those persons or entities who are entitled to copies of
medical records involving an industrial case are:

1.  The injured employee or his/her dependents,
2.  The employer of the injured worker,
3.  The employer’s workers’ compensation insurance

carrier,
4.  The Uninsured Employers’ Fund,
5.  The Employers’ Reinsurance Fund,
6.  The Commission, and
7.  Any attorney representing any of the above in an

industrial injury or occupational disease claim.
C.  No other person or entity is entitled to medical records

unless ordered by a Court or provided with a notarized release
executed by the injured worker.

D.  The Commission will operate in the release of its
records to the parties/entities as specified above unless the
information is classified as confidential under the Government
Records Access and Management Act (GRAMA).

E.  No fee shall be charged when the RBRVS requires
specific documentation for a procedure or when physicians and
surgeons are required to report by statute or rule.

F.  An injured worker may obtain one of each of the
following records related to the industrial injury or occupational
disease, at no cost, when the injured worker or his/her
dependents have a signed form by the division to substantiate
his/her industrial injury/illness claim:

1.  History and physical,
2.  Operative reports of surgeries,
3.  Discharge summary, and
4.  Emergency room records,
5.  Radiological reports,
6.  Specialized testing results,
7.  Physician SOAP notes, progress notes or specialized

reports.
(a)  Alternatively, a summary of the patient’s record may be

made available to the claimant at the discretion of the physician.
8.  And such other records as may be requested by the

Commission in order to make a determination of liability.

R612-2-23.  Adjusting Resource-Based Relative Value Scale
(RBRVS) Codes.

A.  When adjusting any medical provider’s bill who has
billed per the Commission’s adopted RBRVS the adjusting
entity shall provide one or more of the following explanations
as applies to the down coding when payment is made to the
medical provider:

1.  Code 99202, 99203, 99204 or 99205  - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of history for the code billed.

2.  Code 99202, 99203, 99204 or 99205 - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of examination for the code
billed.

3.  Code 99202, 99203, 99204 or 99205 - the submitted
documentation for a new patient did not meet the three key



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 279

components lacking in the level of medical decision making for
the code billed.

4.  Code 99202, 99203, 99204, or 99205 - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of history and exam for the code
billed.

5.  Code 99213, 99214 or 99215 - the submitted
documentation for an established patient did not meet the two
key components lacking in the level of history and exam that the
code billed.

6.  Code 99213, 99214 or 99215 - the submitted
documentation for an established patient did not meet the two
key components lacking in the level of history and medical
decision making for the code billed.

7.  Code 99213, 99214 or 99215 - the submitted
documentation for the established patient did not meet the two
key components lacking in the level of exam and medical
decision making for the code billed.

B.  The above explanations may be abbreviated, with a
legend provided, to accommodate the space of computerized
messages.

R612-2-24.  Review of Medical Payments.
A.  Health care providers and payors are primarily

responsible to resolve disputes over fees for medical services
between themselves.  However, in some cases it is necessary to
submit such disputes to the Division for resolution.  The
Commission therefore establishes the following procedure for
submission and review of fees for medical services.

1.  The provider shall submit a bill for services rendered,
with supporting documentation, to the payor within one year of
the date of service;

2.  The payor shall evaluate the bill according to the
guidelines contained in the Commission’s Medical Fee
Guidelines and RBRVS and shall pay the provider the
appropriate fee within 45 days as required by Rule R612-2-13.

3.  If the provider believes that the payor has improperly
computed the fee under the RBRVS, the provider or designee
shall request the payor to re-evaluate the fee.  The provider’s
request for re-evaluation shall be in writing, shall describe the
specific areas of disagreement and shall include all appropriate
documentation.  The provider shall submit all requests for re-
evaluation to the payor within one year of the date of the
original payment.

4.  Within 30 days of receipt of the written request for re-
evaluation, the payor shall either pay the additional fee due the
provider or respond with a specific written explanation of the
basis for its denial of additional fees.  The payor shall maintain
proof of transmittal of its response.

B.  If the provider continues to disagree with the payor’s
determination o the appropriate fee, the provider shall submit
the matter to the Division by filing with the Division a written
explanation of the disagreement.  The provider’s explanation
shall include copies of:

1.  The provider’s original bill and supporting
documentation;

2.  The payor’s initial payment of that bill;
3.  The provider’s request for re-evaluation and supporting

documentation; and

4.  The payor’s written explanation or its denial of
additional fees.

C.  The Division will evaluate the dispute according to the
requirements of the Medical Fee Guidelines and RBRVS and,
if necessary, by consulting with the provider, payor, or medical
specialists.  Within 45 days from the date the Division receives
the provider’s request, the Division will mail its determination
to both parties.

D.  Any party aggrieved by the Division’s determination
may file an application for hearing with the Division of
Adjudication to obtain formal adjudication of the dispute.

E.  A payor seeking reimbursement from a provider for
overpayment of a bill shall submit a written request to the
provider detailing the circumstances of the payment requested
within one year of submission of the bill.

1.  Providers should make appropriate reimbursements, or
respond in writing detailing the reasons why repayment will not
be made, within 90 days or receipt of a written request from a
payor.

2.  If a dispute as to reimbursement occurs, an aggrieved
party may request resolution of the dispute by the Labor
Commission.

R612-2-25.  Injured Worker’s Right to Privacy.
A.  No agent of the employer or the employer’s insurance

carrier shall be present during an injured worker’s visit with a
medical provider, unless agreed upon by the claimant.

B.  If an agent of the employer or the employer’s insurance
carrier is excluded from the medical visit, the medical provider
and the injured worker shall meet with the agent at the
conclusion of the visit so as to communicate regarding medical
care and return to work issues.

R612-2-26.  Utilization Review Standards.
A.  As used in this subsection:
1.  "Payor" means a workers’ compensation insurance

carrier, a self-insured employer, third-party administrator,
uninsured employer or the Uninsured Employers’ Fund, which
is responsible for payment of the workers’ compensation claim.

2.  "Health Care Provider" means a provider of medical
services, including an individual provider, a health-service plan,
a health-care organization, or a preferred-provider organization.

3.  "Request for Authorization" means any request by a
physician for assurance that appropriate payment will be made
for a course of proposed medical treatment, including surgery or
hospitalization, or any diagnostic studies beyond plain X-rays.

4.  "Utilization Review," as authorized in Section 34A-2-
111, is a process used to manage medical costs, improve patient
care, and enhance decision-making.  Utilization review includes,
but is not limited to, the review of requests for authorization to
treat, and the review of bills, for the purpose of determining
whether the medical services provided were or would be
necessary, to treat the effects of the injury/illness.  Utilization
review does not include bill review for the purpose of
determining whether the medical services rendered were
accurately billed.  Nor does it include any system, program, or
activity in connection with making decisions concerning
whether a person has sustained an injury or illness which is
compensable under Section 34A-2 or 34A-3.
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5.  "Reasonable Attempt" is defined as at least two phone
calls and a fax, or three phone calls, within five business days
from date of the payor’s receipt of the physician’s request for
review.

B.  Any utilization review system shall establish an appeals
process which utilizes a physician(s) for a final decision by the
insurer, should an initial review decision be contested.  The
payor may establish levels of review that meet the following
criteria:

1.  Level I--Initial Request and Review.  A payor may use
medical or non-medical personnel to initially apply medically-
based criteria to a request for authorization for payment of a
specific treatment. The treating physician must send all the
necessary documentation for the payor to make a decision
regarding the treatment recommended.  The payor must then
notify the physician within five business days of the request for
authorization of payment for the treatment, by a method which
provides certification of transmission of the document, of either
an acceptance or a denial of the request.  A denial for
authorization of payment for a recommended treatment utilizing
the Commission’s form, Form 223, must be sent to the provider
with the criteria used in making the determination to deny
payment for the treatment.  A copy of the denial must also be
mailed to the claimant.  Level I--Request and Review does not
include authorization requests for services billed from the
Restorative section of the Resource-Based Relative Value Scale
(RBRVS).  Requests for authorization for restorative services
are governed by rule R568-2-3(B).

2.  Level II--Review.  A physician, who has been denied
authorization of payment for treatment, or has received no
response within five business days from the request for
authorization for payment at Level I review, may request a
physician’s review by sending the completed portion of the
Commission form 223 to the payor.  Such a request for review
may be filed by any physician who has been denied
authorization for payment for restorative services beyond the
initial eight visits as authorized by Rule R568-2-3(B).  The
requesting physician must include the times and days that he/she
is available to discuss the case with the reviewing physician, and
must be reasonably available during normal business hours.  The
payor’s physician representative must complete the review
within five business days of the treating physician’s request for
review. Before the insurer’s physician representative may issue
a denial of an authorization for payment to treat, a reasonable
effort must have made to contact the requesting treating
physician to discuss the differing aspects of the case.  Failure by
the payor to respond within five business days, by a method
which provides certification of transmission, to a denial for
authorization for payment for treatment, shall constitute an
authorization for payment of the treatment. The payor’s denial
to pay for the recommended treatment must be issued on
Commission’s form 223, and the denial must be accompanied by
the criteria that was used in making the decision to deny
authorization, along with the name and speciality of the
reviewing physician.  The denial to authorize payment for
treatment must then be sent to the physician, the claimant, and
the Commission. The payor shall notify the Commission if an
additional five days is needed in order to contact the treating
physician or to review the case.  An additional extension of time

may be requested from the Commission to accommodate highly
unusual circumstances or particularly difficult cases.

C.  Upon receipt of denial of authorization for payment for
medical treatment at Level II, the Commission will facilitate,
upon the request of the claimant, the final disposition of the
case.  If the parties agree, the medical dispute may be resolved
by the Commission through binding mediation or medical
review.  If there is not agreement among the parties, the
Commission will resolve the dispute through formal
adjudication.  The payor shall be responsible for sending the
claimant the Commission appeals information when the denial
for authorization for payment for medical treatment is sent to the
claimant.

D.  If the medical treatment requested is not an emergency,
and treatment is rendered by the physician after, receiving notice
of the utilization standards encompassed in this rule, the
following shall apply:

1.  The Commission shall, if the disputed medical treatment
is ultimately determined to be compensable as an expense
necessary to treat the industrial injury or occupational disease,
order that the physician be reimbursed at only 75% of the of the
amount otherwise payable had appropriate authorization been
timely obtained.  The injured worker shall not be liable for any
additional payment to the physician above the 75%.

2.  Neither the worker’s employer or its workers’
compensation insurer shall be liable for any portion of the cost
of disputed medical treatment, if that treatment is ultimately
determined not to be compensable as an expense necessary to
treat an industrial injury or occupational disease.

3.  A worker may become liable for the cost of the disputed
medical treatment, if that treatment is ultimately determined not
to be compensable as an expense necessary to treat the industrial
injury or occupational disease.

4.  Except for any co-pays or deductibles under the
worker’s health insurance plan, the penalty provision in D(1)
and D(3) shall not apply if the physician performs the medical
treatment in question, having been preauthorized in writing to
do the same by a health insurer or other non-worker’s
compensation insurance payor.

5.  The penalty provisions in D(1) shall not apply to
medical treatment rendered in emergency situations, which are
defined as a threat to life or limb.

6. The Commission shall notify a physician, in writing, of
reported violations of this rule.  Repeated violations of this rule
by a physician may result in a report from the Commission to
the  Dep ar tmen t  o f  Commerce,  Divis ion  of
Occupational/Professional Licensing.

KEY:  workers’ compensation, fees, medical practitioner
July 5, 2001 34A-2-101 et seq.
Notice of Continuation June 15, 1998 34A-3-101 et seq.

34A-1-104
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R645.  Natural Resources; Oil, Gas and Mining; Coal.
R645-106.  Exemption for Coal Extraction Incidental to the
Extraction of Other Minerals.
R645-106-100.  Scope.

This rule implements the exemption contained in Section
40-10-3(18) of the Act concerning the extraction of coal
incidental to the extraction of other minerals where coal does
not exceed 16-2/3 percent of the total tonnage of coal and other
minerals removed for purposes of commercial use or sale.

R645-106-200.  Application Requirements and Procedures.
210.  Date and Time Requirements.
211.  Any person who plans to commence or continue coal

extraction after July 1, 1992, under the Utah coal regulatory
program, in reliance on the incidental mining exemption shall
file a complete application for exemption with the Division for
each mining area.

212.  Following incorporation of an exemption application
approval process into the Utah coal regulatory program, a
person may not commence coal extraction based upon the
exemption until the Division approves such application, except
as provided in R645-106-253.

220.  Existing operations. Any person who has commenced
coal extraction at a mining area in reliance upon the incidental
mining exemption prior to July 1, 1992, may continue mining
operations for 60 days after such effective date. Coal extraction
may not continue after such 60-day period unless that person
files an administratively complete application for exemption
with the Division. If an administratively complete application is
filed within 60 days, the person may continue extracting coal in
reliance on the exemption beyond the 60-day period until the
Division makes an administrative decision on such application.

230.  Additional information. The Division shall notify the
applicant if the application for exemption is incomplete and may
at any time require submittal of additional information.

240.  Public comment period. Following publication of the
newspaper notice required by R645-106-319., the Division shall
provide a period of no less than 30 days during which time any
person having an interest which is or may be adversely affected
by a decision on the application may submit written comments
or objections.

250.  Exemption determination.
251.  No later than 90 days after filing of an

administratively complete application, the Division shall make
a written determination whether, and under what conditions, the
persons claiming the exemption are exempt under R645-106,
and shall notify the applicant and persons submitting comments
on the application of the determination and the basis for the
determination.

252.  The determination of exemption shall be based upon
information contained in the application and any other
information available to the Division at that time.

253.  If the Division fails to provide an applicant with the
determination as specified in R645-106-251, an applicant who
has not begun may commence coal extraction pending a
determination on the application unless the Division issues an
interim finding, together with reasons therefor, that the applicant
may not begin coal extraction.

260.  Administrative review.

261.  Any adversely affected person may request
administrative review of a determination under R645-106-250
within 30 days of the notification of such determination in
accordance with procedures established under the R641 rules
and R645-300-200.

262.  A petition for administrative review filed under
R645-300-200 shall not suspend the effect of a determination
under R645-106-250.

R645-106-300.  Contents of Application for Exemption.
310.  An application for exemption shall include at a

minimum:
311.  The name and address of the applicant;
312.  A list of the minerals sought to be extracted;
313.  Estimates of annual production of coal and the other

minerals within each mining area over the anticipated life of the
mining operation;

314.  Estimated annual revenues to be derived from bona
fide sales of coal and other minerals to be extracted within the
mining area;

315.  Where coal or the other minerals are to be used rather
than sold, estimated annual fair market values at the time of
projected use of the coal and other minerals to be extracted from
the mining area;

316.  The basis for all annual production, revenue, and fair
market value estimates;

317.  A description, including county, township if any, and
boundaries of the land, of sufficient certainty that the mining
areas may be located and distinguished from other mining areas;

318.  An estimate to the nearest acre of the number of acres
that will compose the mining area over the anticipated life of the
mining operation;

319.  Evidence of publication, in a newspaper of general
circulation in the county of the mining area, of a public notice
that an application for exemption has been filed with the
Division (The public notice must identify the persons claiming
the exemption and must contain a description of the proposed
operation and its locality that is sufficient for interested persons
to identify the operation.);

320.  Representative stratigraphic cross-section(s) based on
test borings or other information identifying and showing the
relative position, approximate thickness and density of the coal
and each other mineral to be extracted for commercial use or
sale and the relative position and thickness of any material, not
classified as other minerals, that will also be extracted during
the conduct of mining activities;

321.  A map of appropriate scale which clearly identifies
the mining area;

322.  A general description of mining and mineral
processing activities for the mining area;

323.  A summary of sales commitments and agreements for
future delivery, if any, which the applicant has received for
other minerals to be extracted from the mining area, or a
description of potential markets for such minerals;

324.  If the other minerals are to be commercially used by
the applicant, a description specifying the use;

325.  For operations having extracted coal or other
minerals prior to filing an application for exemption, in addition
to the information required above, the following information
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must also be submitted:
325.100.  Any relevant documents the operator has

received from the Division documenting its exemption from the
requirements of the Act;

325.200.  The cumulative production of the coal and other
minerals from the mining area; and

325.300.  Estimated tonnages of stockpiled coal and other
minerals; and

326.  Any other information pertinent to the qualification
of the operation as exempt.

R645-106-400.  Public Availability of Information.
410.  Except as provided in R645-106-420., all information

submitted to the Division under R645-106- shall be made
immediately available for public inspection and copying at the
Salt Lake City office of the Division until at least three years
after expiration of the period during which the subject mining
area is active.

420.  The Division may keep information submitted to the
Division under R645-106- confidential, if the person submitting
it requests in writing, at the time of submission, that it be kept
confidential and the information concerns trade secrets or is
privileged commercial or financial information of the persons
intending to conduct operations under R645-106.

430.  Information requested to be held as confidential
under R645-106-420 shall not be made publicly available until
after notice and opportunity to be heard is afforded persons both
seeking and opposing disclosure of the information.

R645-106-500.  Requirements for Exemption.
510.  Activities are exempt from the requirements of the

Act if all of the following are satisfied:
511.  The cumulative production of coal extracted from the

mining area determined annually as described in this paragraph
does not exceed 16-2/3 percent of the total cumulative
production of coal and other minerals removed during such
period for purposes of bona fide sale or reasonable commercial
use.

512.  Coal is produced from a geological stratum lying
above or immediately below the deepest stratum from which
other minerals are extracted for purposes of bona fide sale or
reasonable commercial use.

513.  The cumulative revenue derived from the coal
extracted from the mining area determined annually shall not
exceed 50 percent of the total cumulative revenue derived from
the coal and other minerals removed for purposes of bona fide
sale or reasonable commercial use. If the coal extracted or the
minerals removed are used by the operator or transferred to a
related entity for use instead of being sold in a bona fide sale,
then the fair market value of the coal or other minerals shall be
calculated at the time of use or transfer and shall be considered
rather than revenue.

520.  Persons seeking or that have obtained an exemption
from the requirements of the Act shall comply with the
following:

521.  Each other mineral upon which an exemption under
R645-106- is based must be a commercially valuable mineral for
which a market exists or which is mined in bona fide
anticipation that a market will exist for the mineral in the

reasonably foreseeable future, not to exceed twelve months from
the end of the current period for which cumulative production
is calculated. A legally binding agreement for the future sale of
other minerals is sufficient to demonstrate the above standard.

522.  If either coal or other minerals are transferred or sold
by the operator to a related entity for its use or sale, the
transaction must be made for legitimate business purposes.

R645-106-600.  Conditions of Exemption and Right of
Inspection and Entry.

610.  A person conducting activities covered by this R645-
106 shall:

611.  Maintain on-site or at other locations available to
authorized representatives of the Division and the Secretary
information necessary to verify the exemption including, but not
limited to, commercial use and sales information, extraction
tonnages, and a copy of the exemption application and
exemption approved by the Division;

612.  Notify the Division upon the completion of the
mining operation or permanent cessation of all coal extraction
activities; and

613.  Conduct operations in accordance with the approved
application or when authorized to extract coal under R645-106-
220 or R645-106-253 prior to submittal or approval of an
exemption application, in accordance with the standards of
R645-106.

614.  Authorized representatives of the Division and the
Secretary shall have the right to conduct inspections of
operations claiming exemption under this R645-106.

615.  Each authorized representative of the Division and
the Secretary conducting an inspection under this R645-106:

615.100.  Shall have a right of entry to, upon, and through
any mining and reclamation operations without advance notice
or a search warrant, upon presentation of appropriate
credentials;

615.200.  May, at reasonable times and without delay, have
access to and copy any records relevant to the exemption; and

615.300.  Shall have a right to gather physical and
photographic evidence to document conditions, practices or
violations at a site.

616.  No search warrant shall be required with respect to
any activity under R645-106-614 and R645-106-615, except
that a search warrant may be required for entry into a building.

R645-106-700.  Stockpiling of Minerals.
710.  Coal.  Coal extracted and stockpiled may be excluded

from the calculation of cumulative production until the time of
its sale, transfer to a related entity or use:

711.  Up to an amount equaling a 12-month supply of the
coal required for future sale, transfer or use as calculated based
upon the average annual sales, transfer and use from the mining
area over the two preceding years; or

712.  For a mining area where coal has been extracted for
a period of less than two years, up to an amount that would
represent a 12-month supply of the coal required for future
sales, transfer or use as calculated based on the average amount
of coal sold, transferred or used each month.

720.  Other minerals.
721.  The Division shall disallow all or part of an operator’s
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tonnages of stockpiled other minerals for purposes of meeting
the requirements of R645-106- if the operator fails to maintain
adequate and verifiable records of the mining area of origin, the
disposition of stockpiles or if the disposition of the stockpiles
indicates the lack of commercial use or market for the minerals.

722.  The Division may only allow an operator to utilize
tonnages of stockpiled other minerals for purposes of meeting
the requirements of this R645-106 if:

722.100.  The stockpiling is necessary to meet market
conditions or is consistent with generally accepted industry
practices; and

722.200.  Except as provided in paragraph R645-106-723,
the stockpiled other minerals do not exceed a 12-month supply
of the mineral required for future sales as approved by the
Division on the basis of the exemption application.

723.  The Division may allow an operator to utilize
tonnages of stockpiled other minerals beyond the 12-month limit
established in R645-106-722 if the operator can demonstrate to
the Division’s satisfaction that the additional tonnage is required
to meet future business obligations of the operator, such as may
be demonstrated by a legally binding agreement for future
delivery of the minerals.

724.  The Division may periodically revise the other
mineral stockpile tonnage limits in accordance with the criteria
established by R645-106-722 and -723 based on additional
information available to the Division.

R645-106-800.  Revocation and Enforcement.
810.  Division responsibility. The Division shall conduct

an annual compliance review of the mining area, utilizing the
annual report submitted pursuant to R645-106-900, an on-site
inspection and any other information available to the Division.

820.  If the Division has reason to believe that a specific
mining area was not exempt under the provisions of R645-106
at the end of the previous reporting period, is not exempt, or will
be unable to satisfy the exemption criteria at the end of the
current reporting period, the Division shall notify the operator
that the exemption may be revoked and the reason(s) therefor.
The exemption will be revoked unless the operator demonstrates
to the Division within 30 days that the mining area in question
should continue to be exempt.

830.  Division decision.
831.  If the Division finds that an operator has not

demonstrated that activities conducted in the mining area qualify
for the exemption, the Division shall revoke the exemption and
immediately notify the operator and intervenors. If a decision is
made not to revoke an exemption, the Division shall
immediately notify the operator and intervenors.

832.  Any adversely affected person may request
administrative review of a decision whether to revoke an
exemption within 30 days of the notification of such decision in
accordance with procedures established under R645-300-200.

833.  A petition for administrative review filed under
R645-300-200 shall not suspend the effect of a decision whether
to revoke an exemption.

840.  Direct enforcement.
841.  An operator mining in accordance with the terms of

an approved exemption shall not be cited for violations of the
regulatory program which occurred prior to the revocation of the

exemption.
842.  An operator who does not conduct activities in

accordance with the terms of an approved exemption and knows
or should know such activities are not in accordance with the
approved exemption shall be subject to direct enforcement
action for violations of the regulatory program which occur
during the period of such activities.

843.  Upon revocation of an exemption or denial of an
exemption application, an operator shall stop conducting surface
coal mining operations until a permit is obtained and shall
comply with the reclamation standards of the applicable
regulatory program with regard to conditions, areas and
activities existing at the time of revocation or denial.

R645-106-900.  Reporting Requirements.
910.  Reports.
911.  Following approval by the Division of an exemption

for a mining area, the person receiving the exemption shall, for
each mining area, file a written report annually with the
Division containing the information specified in R645-106-920.

912.  The report shall be filed no later than 30 days after
the end of the 12-month period as determined in accordance
with the definition of "cumulative measurement period" in
R645-100-200.

913.  The information in the report shall cover:
913.100.  Annual production of coal and other minerals

and annual revenue derived from coal and other minerals during
the preceding 12-month period, and

913.200.  The cumulative production of coal and other
minerals and the cumulative revenue derived from coal and
other minerals.

920.  For each period and mining area covered by the
report, the report shall specify:

921.  The number of tons of extracted coal sold in bona
fide sales and total revenue derived from such sales;

922.  The number of tons of coal extracted and used or
transferred by the operator or related entity and the estimated
total fair market value of such coal;

923.  The number of tons of coal stockpiled;
924.  The number of tons of other commercially valuable

minerals extracted and sold in bona fide sales and total revenue
derived from such sales;

925.  The number of tons of other commercially valuable
minerals extracted and used or transferred by the operator or
related entity and the estimated total fair market value of such
minerals; and

926.  The number of tons of other commercially valuable
minerals removed and stockpiled by the operator.

KEY:  coal mining, reclamation
1992 40-10-1 et seq.
Notice of Continuation July 19, 2001
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R649.  Natural Resources; Oil, Gas and Mining; Oil and
Gas.
R649-10.  Administrative Procedures.
R649-10-1.  Designation of Informal Adjudicative
Proceedings.

1.  Adjudicative proceedings which shall be conducted
informally before the division in accordance with these rules are
all actions prescribed by the Oil and Gas Conservation General
Rules as being specifically under the division’s authority and
jurisdiction including:  R649-2 General Rules; R649-3 Drilling
and Operating Practices; R649-5 Underground Injection Control
of Recovery Operations and Class II Injection Wells; R649-6
Gas Processing and Waste Crude Oil Treatment; R649-8
Reporting and Report Forms; R649-9 Disposal of Produced
Water.

2.  Prior to the issuance of a final order in any adjudicative
proceeding, the presiding officer may convert an informal
proceeding to a formal adjudicative proceeding if:

2.1.  Conversion of the proceeding is in the public interest.
2.2.  Conversion of the proceeding does not unfairly

prejudice the rights of any party.
3.  Informal adjudicative proceedings shall be commenced

and conducted in accordance with these rules and the provisions
of the applicable Oil and Gas Conservation General Rules.  In
case of conflict between these rules and the Oil and Gas
Conservation General Rules, these rules shall govern the
informal adjudicative proceedings.

R649-10-2.  Definitions.
As used in these rules:
1.  "Adjudicative proceeding" means an agency action or

proceeding that determines the legal rights, duties, privileges,
immunities, or other legal interests of one or more identifiable
persons, including all agency actions to grant, deny, revoke,
suspend, modify, annul, withdraw, or amend an authority, right,
or license; and judicial review of all of such actions.

2.  "Agency" means the Board of Oil, Gas and Mining and
the Division of Oil, Gas and Mining including the director or
division employees acting on behalf of or under the authority of
the director or board.

3.  "Agency head" means an individual or body of
individuals in whom the ultimate legal authority of the agency
is vested by statute.

4.  "Board" means the Board of Oil, Gas and Mining.
5.  "Division" means the Division of Oil, Gas and Mining.
6.  "License" means a franchise, permit, certification,

approval, registration, charter, or similar form of authorization
required by statute.

7.  "Party" means the board, division, or other person
commencing an adjudicative proceeding, all respondents, all
persons permitted by the board to intervene in the proceeding,
and all persons authorized by statute or agency rule to
participate as parties in an adjudicative proceeding.

8.  "Person" means an individual, group of individuals,
partnership, corporation, association, political subdivision or its
units, governmental subdivision or its units, public or private
organization or entity of any character, or another agency.

9.  "Presiding Officer" means an agency head, or an
individual or body of individuals designated by the agency head,

by the agency’s rules, or by statute to conduct an adjudicative
proceeding.  For the purpose of these rules, the board, or its
appointed hearing examiner, shall be considered the presiding
officer of all appeals or informal adjudicative proceedings which
commence before the division as well as all adjudicative
proceedings which commence before the board.  The director or
his designated agent shall be considered a presiding officer for
all informal adjudicative proceedings which commence before
the division.  If fairness to the parties is not compromised, an
agency may substitute one presiding officer for another during
any proceeding.

10.  "Respondent" means any person against whom an
adjudicative proceeding is initiated whether by an agency or any
other person.

R649-10-3.  Commencement of Informal Adjudicative
Proceedings.

1.  Except for emergency orders, all informal adjudicative
proceedings shall be commenced by:

1.1.  A Notice of Agency Action, if proceedings are
commenced by the board or division; or

1.2.  A Request for Agency Action, if proceedings are
commenced by persons other than the board or division.

2.  A Notice of Agency Action shall be filed and served
according to the following requirements:

2.1.  The Notice of Agency Action shall be in writing and
shall be signed by a presiding officer and shall include:

2.1.1.  The names and mailing addresses of all persons to
whom notice is being given by the presiding officer, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the agency.

2.1.2.  The division’s file number or other reference
number.

2.1.3.  The name of the adjudicative proceeding.
2.1.4.  The date that the Notice of Agency Action was

mailed.
2.1.5.  A statement that the adjudicative proceeding is to be

conducted informally according to the provision of these rules
and Sections 63-46b-4 and 63-46b-5 if applicable.

2.1.6.  A statement that the parties may request an informal
hearing before the division within ten days, or such later period
as may be provided for in the Oil and Gas Conservation General
Rules, of the date of mailing or publication.

2.1.7.  A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained.

2.1.8.  The name, title, mailing address, and telephone
number of the presiding officer.

2.1.9.  A statement of the purpose of the adjudicative
proceeding and, to the extent known by the presiding officer, the
questions to be decided.

2.2.  The Division shall:
2.2.1.  Mail the Notice of Agency Action to each party and

any other person who has a right to notice under statute or rule.
2.2.2.  Publish the Notice of Agency Action as required by

statute or by the Oil and Gas Conservation General Rules.
2.2.3 Post a copy of the notice in a public area in the main

office of the division at least 24 hours in advance of the
scheduled agency proceeding.

2.3.  A Request for Agency Action initiated by a person
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other than the board or the division shall be in writing and
signed by the person seeking action by the the agency or by his
representative, and shall include:

2.3.1.  The names and addresses of all persons to whom a
copy of the request for agency action is being sent.

2.3.2.  The agency’s file number or other reference number,
if known.

2.3.3.  The date that the request for agency action was
mailed.

2.3.4.  A statement of the legal authority and jurisdiction
under which the agency action is requested.

2.3.5.  A statement of the relief or action sought from the
division.

2.3.6.  A statement of the facts and reasons forming the
basis for relief or action.

2.4.  The person requesting agency action shall file the
request with the division and shall send a copy by mail to each
person known to have a direct interest in the requested agency
action unless previously waived in writing by each person
entitled to receive notice of the requested agency action.

2.5.  The person requesting the agency action may use the
division forms as specified in the Oil and Gas Conservation
General Rules as a request for agency action.

2.6.  The presiding officer shall promptly review a Request
for Agency Action and shall:

2.6.1.  Notify the requesting party in writing whether the
request is granted and when the adjudicative proceeding is
completed;

2.6.2.  Notify the requesting party in writing that the
request is denied; or

2.6.3.  Notify the requesting party that further proceedings
are required to determine the agency’s response to the request.

2.7.  The division shall mail any required notice to all
parties, except that any notice required by R649-10-3-2.6 may
be published when publication is required by statute.

2.7.1.  Give the division’s file number or other reference
number.

2.7.2.  Give the name of the proceeding.
2.7.3.  Designate that the proceeding is to be conducted

informally according to the provisions of these rules and
Sections 63-46b-4 and 63-46b-5 if applicable.

2.7.4.  If a hearing is to be held in an informal adjudicative
proceeding, state the time and place of any scheduled hearing,
the purpose for which the hearing is to be held, and that a party
who fails to attend or participate in a scheduled and noticed
hearing may be held in default.

2.7.5.  If the adjudicative proceeding is to be informal, and
a hearing is required by statute or rule, or if a hearing is
permitted by rule and may be requested by a party with the time
prescribed by rule, state the parties’ right to request a hearing
and the time within which a hearing may be requested under the
agency’s rules.

2.7.6.  Give the name, title, mailing address, and telephone
number of the presiding officer.

R649-10-4.  Procedures for Informal Adjudicative
Proceedings.

1.  Procedures for informal adjudicative proceedings
should include the following:

1.1.  Unless the agency by rule provides for and requires a
response, no answer or other pleading responsive to the
allegations contained in the notice of agency action or the
request for agency action need be filed.

1.2.  The agency shall hold a hearing if a hearing is
requested within ten days or such later period as may be
provided for in the Oil and Gas Conservation General Rules.

1.3.  In any hearing, the parties named in the Notice of
Agency Action or in the Request for Agency Action shall be
permitted to testify, present evidence, and comment on the
issues.

1.4.  Hearings will be held only after timely notice to all
parties.

1.5.  Discovery is prohibited, but the agency may issue
subpoenas or other orders to compel production of necessary
evidence.

1.6.  All parties shall have access to information contained
in the agency’s files and to all materials and information
gathered in any investigation, to the extent permitted by law.

1.7.  Intervention is prohibited, except where a federal
statute or rule requires that a state permit intervention.

1.8.  All hearings shall be open to all parties.
1.9.  Within a reasonable time after the close of an informal

adjudicative proceeding, the presiding officer shall issue a
signed order in writing that states the following:

1.9.1.  The decision.
1.9.2.  The reasons for the decision.
1.9.3.  A notice of any right of administrative or judicial

review available to the parties.
1.9.4.  A statement that the filing of an appeal or the

requesting of a review shall be accomplished within 30 days of
the issuance of the order.

1.10.  The presiding officer’s order shall be based on the
facts appearing in the agency’s files and on the facts presented
in evidence at any hearings.

1.11.  A copy of the presiding officer’s order shall be
promptly mailed to each of the parties and to all persons who
request a copy.

2.1.  The agency may record any hearing.
2.2.  Any party, at his own expense, may have a reporter,

approved by the agency, prepare a transcript from the agency’s
record of the hearing.

3.0.  Nothing in this section restricts or precludes any
investigative right or power given to an agency by another
statute.

R649-10-5.  Default In An Informal Proceeding.
1.  The presiding officer may enter an order of default

against:
1.1.  A party in an informal adjudicative proceeding if after

proper notice the party fails to participate in the informal
adjudicative proceeding.

2.0.  An order of default shall include a statement of the
grounds for default and shall be mailed to all parties.

3.1.  A defaulted party may seek to have the agency set
aside the default order, and any order in the adjudicative
proceeding issued subsequent to the default order, by following
the procedures outlined in the Utah Rules of Civil Procedure.

3.2.  A motion to set aside a default and any subsequent



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 286

order shall be made to the presiding officer.
3.3.  A defaulted party may seek board review under R649-

10-6 only on the decision of the presiding officer on the motion
to set aside the default.

4.0.  In an adjudicative proceeding commenced by the
agency, or in an adjudicative proceeding commenced by a party
that has other parties besides the party in default, the presiding
officer shall, after issuing the order of default, conduct any
further proceeding without the participation of the party in
default and shall determine all issues in the adjudicative
proceeding, including those affecting the defaulting party.

5.0.  In an adjudicative proceeding that has no parties other
than the agency and the party(ies) in default, the presiding
officer may, after issuing the order(s) of default, dismiss the
proceeding.

R649-10-6.  Appeal of Division Order.
1.  A request for review of an order issued by the division

shall be filed with the secretary to the Board within 30 days of
issuance of the order and:

1.1.  Be signed by the party seeking review.
1.2.  State the grounds for review and the relief requested.
1.3.  State the date upon which it was mailed.
1.4.  Be sent by mail to the presiding officer and to each

party.
2.  Within 15 days of the mailing date of request for review,

or within the time period provided by agency rule, whichever is
longer, any party may file a response with the board.  One copy
of the response shall be sent by mail to each of the parties and
to the presiding officer.

3.  The board shall review the order within a reasonable
time or within the time required by statute or the agency’s rules.

4.  To assist in review, the board may by order or rule
permit the parties to file briefs or other papers, or to conduct
oral argument.

5.  Notice of hearings on review shall be mailed to all
parties.

6.1.  Within a reasonable time after the filing of any
response, other filings, or oral argument, or within the time
required by statute or applicable rules, the board shall issue a
written order on review.

6.2.  The order on review shall be signed by the board
chairman or by a person designated by the board for that
purpose and shall be mailed to each party.

6.3.  The order on review shall contain:
6.3.1.  A designation of the statute or rule permitting or

requiring review.
6.3.2.  A statement of the issues reviewed.
6.3.3.  Findings of fact as to each of the issues reviewed.
6.3.4.  Conclusions of law as to each of the issues

reviewed.
6.3.5.  The reasons for the disposition.
6.3.6.  Whether the decision of the presiding officer or

agency is to be affirmed, reversed, or modified, and whether all
or any portion of the adjudicative proceeding is to be remanded.

6.3.7.  A notice of any right of further administrative
reconsideration or judicial review available to aggrieved parties.

6.3.8.  The time limits applicable to any appeal or review.

R649-10-7.  Emergency Orders.
Notwithstanding the other provisions of these rules, the

director or any member of the board is authorized to issue an
emergency order without notice and hearing in accordance with
Section 40-6-10.  The emergency order shall remain in effect no
longer than until the next regular meeting of the board, or such
shorter period of time as shall be prescribed by statute.

1.  An emergency order may be issued if:
1.1.  The facts known by or presented to the director or

board member are supported by affidavit to show that an
immediate and significant danger of waste or other danger to the
public health, safety, or welfare exists; and

1.2.  The threat requires immediate action by the director
or board member,

2.  Limitations.  In issuing its emergency order, the director
or board member shall:

2.1.  Limit its order to require only the action necessary to
prevent or avoid the danger to the public health, safety, or
welfare;

2.2.  Issue promptly a written order, effective immediately,
that includes a brief statement of findings of fact, conclusions of
law, and reasons for the agency’s utilization of emergency
adjudicative proceedings;

2.3.  Give immediate notice to the persons who are
required to comply with the order; and

2.4.  If the emergency order issued under this section will
result in the continued infringement or impairment of any legal
right or interest of any party, the division shall commence a
formal adjudicative proceeding in accordance with the
procedural rules of the board.

R649-10-8.  Exhaustion of Administrative Remedies.
A person aggrieved by a division order in an adjudicative

proceeding must seek review of that order by the board as
provided in R649-10-6.

R649-10-9.  Waivers.
Notwithstanding any other provision of these rules, any

procedural matter, including any right to notice or hearing, may
be waived by the affected person(s) by a signed, written waiver
in a form acceptable to the division.

KEY:  oil and gas law
December 18, 1996 40-6-1 et seq.
Notice of Continuation July 19, 2001 63-46b
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-2.  Sovereign Land Management Objectives.
R652-2-100.  Authority.

This rule implements Sections 65A-1-2 and 65A-10-1
which authorize the Division of Forestry, Fire and State Lands
to prescribe the general land management objectives for
sovereign lands.

R652-2-200.  Sovereign Land Management Objectives.
The state of Utah recognizes and declares that the beds of

navigable waters within the state are owned by the state and are
among the basic resources of the state, and that there exists, and
has existed since statehood, a public trust over and upon the
beds of these waters.  It is also recognized that the public health,
interest, safety, and welfare require that all uses on, beneath or
above the beds of navigable lakes and streams of the state be
regulated, so that the protection of navigation, fish and wildlife
habitat, aquatic beauty, public recreation, and water quality will
be given due consideration and balanced against the
navigational or economic necessity or justification for, or benefit
to be derived from, any proposed use.

KEY:  rules and procedures
1991 65A-1-2
Notice of Continuation July 23, 2001 65A-10-1
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-8.  Adjudicative Proceedings.
R652-8-100.  Authority.

This rule implements Sections 63-46b-1(5), 63-46b-4, 63-
46b-5 which authorizes the Division of Forestry, Fire and State
Lands to designate adjudicative proceedings as informal and
provides procedures for informal adjudicative proceedings.
Leases, sales and exchanges are treated as contracts for purchase
or sale of interests in real property.  Therefore, management and
administrative actions concerning specific leases, sales or
exchanges are not governed by the procedural requirements of
this rule pursuant to 63-46b-1(2)(g).

R652-8-200.  Initial Designation of All Adjudicative
Proceedings as Informal.

1.  All requests for agency adjudications are initially
designated as informal adjudications.  Requests for action
include applications for leases, permits, easements, sale of
sovereign lands, exchange of sovereign lands, sale of forest
products and any other disposition of resources under the
authority of the agency or other matter where the law applicable
to the agency permits parties to initiate adjudicative
proceedings.

2.  All adjudications commenced by the agency shall be
initially designated as informal adjudications.  Agency
adjudications include actions relating to leases, permits,
easements, sales contracts and other agreements and contracts
under the authority of the agency.

R652-8-300.  Procedures for Informal Adjudicative
Proceedings.

1.  Procedures for all categories of informal adjudicative
proceedings shall comply with applicable provisions of Section
63-46b-5.

2.  Procedures governing requests for agency action shall
be as follows:

(a)  requests for agency action shall include the information
prescribed in Section 63-46b-3(3);

(b)  the division shall review requests for agency action for
completeness and sufficiency of information.  Parties submitting
requests with insufficient information shall be allowed 30 days
to cure the deficiencies, but may make a written request for
additional time based on good cause shown;

(c)  inadequate requests not remedied within the prescribed
time shall be considered on the merits of the information
provided;

(d)  the division may prescribe one or more printed forms
as provided by Section 63-46b-3(3) which may include standard
leases, permits, easements, patents, certificates of sale, and the
applications for such, or any other agreement, contract,
conveyance or instrument.

3.  Notice of agency action shall be provided to parties as
provided in Section 63-46b-3(2).

R652-8-400.  Hearings.
1.  Hearings shall be conducted as prescribed in Section

63-46b-5.
2.  Hearings shall be scheduled by the presiding officer.

All matters relating to the conduct and regulation of the hearing,

including testimony, examination, issues, evidence, argument,
parties, jurisdiction and standing of parties shall be in the
discretion of the presiding officer or a designee.

3.  A hearing on a notice of agency action may be
requested when applicable under R652-8-400(2) by any party to
the action.  A request for hearing must be received by the
division within 30 days after the mailing of the notice of agency
action. A request for hearing shall include any response to the
information contained in the notice of agency action.

R652-8-500.  Presiding Officer or Designee.
The division director is the presiding officer at all

adjudicative proceedings unless at the discretion of the director
a designee is appointed as the presiding officer.

KEY:  administrative procedures, adjudicative proceedings
1989 63-46b-1(5)
Notice of Continuation July 23, 2001 63-46b-4
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-9.  Consistency Review.
R652-9-100.  Authority.

This rule establishes the procedure through which any party
aggrieved by a division action directly determining the rights,
obligations, or legal interests of specific persons may petition
the executive director of the Department of Natural Resources
to review the action for consistency with statutes, rules, and
division policy pursuant to Subsection 65A-1-4(5).

R652-9-200.  Consistency Review.
1.  For all division actions directly determining the rights,

obligations, or legal interests of specific persons outside of the
division, any party aggrieved by such a division action may
petition the director to review the division action for consistency
with statutes, rules, and policy.

2.  All division actions directly determining the rights,
obligations, or legal interests of a party shall be accompanied by
a written record of decision which states the division actions and
the findings of fact, legal authority, and conclusions of law for
the decision.

3.  The record of decision shall state the rights of any
aggrieved party to consistency review pursuant to this rule.

R652-9-300.  The Petition.
The petition shall state:
1.  the statute, rule, or policy with which the division action

is alleged to be inconsistent;
2.  the nature of the inconsistency of the division action

with the statute, rule, or policy;
3.  the action the petitioner feels would be consistent under

the circumstances with statute, rule, or policy; and
4.  the injury realized by the party that is specific to the

party arising from division action.  If the injury identified by the
petition is not peculiar to the petitioner as a result of the division
action, the director will decline to undertake consistency review.

R652-9-400.  Filing Procedure.
1.  The petition shall be submitted to the director of the

Division of Forestry, Fire and State Lands.  The petition must be
received at the director’s office within 20 calendar days of the
date the record of decision was mailed as evidenced by the
certified mail posting receipt (Postal Service Form 3800).

2.  The director shall review the petition form as soon as
reasonably possible to assure completeness and, upon
determination that the petition is complete, shall promptly
forward the petition to the executive director.

3.  Incomplete petitions shall be returned with written
notice of the deficiencies in the petition.  If an incomplete
petition is not completed and resubmitted within ten working
days of the mailing of notice of incompleteness to the petitioner,
the petition will be denied.

4.  Upon receipt of a petition, the director shall suspend
division actions with respect to the matter for which consistency
review is being sought by the petitioner.

R652-9-500.  Petition Review.
The executive director may:
1.  decline to review the petition;

2.  schedule a hearing for consideration of the petition
within 20 days unless the petitioner and the executive director
agree to a different schedule;

3.  conduct a review of the petition.
4.  If the executive director reviews the petition and finds

that the action of the division was not reasonably consistent
with applicable statutes and rules, then the executive director
may cause an Order to be drafted stating whether the division
action shall be rescinded or modified; and, if the division action
is to be modified, the executive director shall state the character
of the modification in a manner consistent with statutes, rules,
or policy.

KEY:  right of petition, administrative procedure
February 15, 1996 65A-1-4(5)
Notice of Continuation July 23, 2001
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-41.  Rights of Entry.
R652-41-100.  Authority.

This rule implements Section 65A-7-1 which authorizes the
Division of Forestry, Fire and State Lands to establish criteria by
rule for the sale, exchange, lease or other disposition or
conveyance of sovereign lands including procedures for
determining fair-market value of those lands.

R652-41-200.  Rights of Entry on Sovereign Lands.
1.  The division may issue non-exclusive right of entry

permits on sovereign lands when the division deems it
consistent with division rules.

2.  Commercial use of sovereign lands:  a right of entry
permit shall be required for any person to use, occupy, or travel
upon sovereign land in conjunction with any commercial
enterprise without regard to the incidental nature of the use,
occupancy, or travel, except that a right of entry permit shall not
be necessary when the use, occupancy, or travel is across
authorized public roads or permitted under some other land use
authorization issued by the division and currently in effect.

3.  Non-commercial use of sovereign land shall not require
a permit provided that the use shall not exceed 15 consecutive
days and shall not conflict with an applicable land use or with
a management plan.  At the conclusion of the 15-day period, any
personal property, garbage, litter, and associated debris must be
removed by the user.  The use may not be relocated on any other
sovereign land within a distance of at least two miles from the
original site or be allowed to reestablish at the original site for
20 consecutive days.  If, for any reason, a non-commercial,
incidental user desires a document authorizing the use, the
division may issue a Letter of Authorization upon payment of an
administrative charge.

4.  Non-commercial uses of sovereign land exceeding 15
consecutive days will require a right of entry permit.

R652-41-300.  Rights of Entry Acquired by Application.
Rights of entry on sovereign lands may be acquired only by

application and grant made in compliance with the rules and
laws applicable thereto.  All applications shall be made on
division forms.  The filing of an application form is deemed to
constitute the applicant’s offer to purchase a right-of-entry under
the conditions contained in these rules.

R652-41-400.  Valuable Consideration for Right of Entry
Permits.

The consideration for any right of entry permit granted
under these rules, including those granted to municipal or
county governments or agencies of the state or federal
government, shall be determined pursuant to R652-41-600.

R652-41-500.  Division Contractors.
Any person doing work for the division under a contract or

other permit may enter upon sovereign lands for the purpose and
period of time authorized by the contract or other permit without
obtaining a right of entry.

R652-41-600.  Right of Entry Fees.
The division shall establish minimum fees for right of entry

permits which may be based on the cost incurred by the division
in administering the right of entry permit and the fair-market
value of a proposed land use.

R652-41-700.  Application Procedures.
1. Time of Filing.  Applications for right of entry permits

are received for filing in the office of the division during office
hours.  Except as provided, all applications received, whether by
U.S. Mail or delivery over the counter, are immediately stamped
with the exact date of filing.

2.  Non-refundable Application Fees.  All applications
must be accompanied with a non-refundable application fee as
specified in R652-4.  After review of the application, the
division shall notify the applicant of the fee pursuant to R652-
41-600.  Failure to pay the fee within 15 days of mailing of
notification shall cause the denial of the application.

3.  Refunds and Withdrawals of Applications
(a)  If an application for a right of entry permit is rejected,

all monies tendered by the applicant, except the application fee,
will be refunded.

(b)  Should an applicant desire to withdraw the application,
the applicant must make a written request.  If the request is
received prior to the time that the application is approved, all
monies tendered by the applicant, except the application fee,
will be refunded.  If the request for withdrawal is received after
the application is approved, all monies tendered are forfeited to
the division, unless otherwise ordered by the director for a good
cause shown.

4.  Application Review.
(a)  Upon receipt of an application, the division shall

review the application for completeness.  The division shall
allow all applicants submitting incomplete applications at least
15 days from the date of mailing of notice as evidenced by the
certified mailing posting receipt (Postal Service form 3800),
within which to cure any deficiencies.  Incomplete applications
not remedied within the designated time period may be denied.

(b)  Application approval by the director constitutes
acceptance of the applicant’s offer.

R652-41-800.  Term of Rights of Entry.
Rights of entry granted under these rules shall normally be

for no greater than a one year term.  Longer terms may be
granted upon application based on a written finding that such a
grant is in the best interest of the beneficiaries.

R652-41-900.  Conveyance Documents.
Each right of entry shall contain provisions necessary to

ensure responsible surface management, including the following
provisions:  the rights and responsibilities of the permittee,
rights reserved to the permitter; the term of the right of entry;
payment obligations; and protection of the state from liability
for all action of the permittee.

R652-41-1000.  Bonding Provisions.
1.  Prior to the issuance of a right of entry, or for good

cause shown at any time during the term of the right of entry,
upon 15 days’ written notice, the applicant or permittee may be
required to post with the division a bond in the form and
amount as may be determined by the division to assure
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compliance with all terms and conditions of the right of entry.
2.  Bonds posted on rights of entry may be used for

payment of all monies, rentals, royalties due to the permitter,
reclamation costs, and for compliance with all other terms,
conditions, and rules pertaining to the right of entry.

3.  Bonds may be increased or decreased in reasonable
amounts, at any time as the division may decide, provided the
division first gives permittee 15 days’ written notice stating the
increase and the reason(s) for the increase.

4.  Bonds may be accepted in any of the following forms at
the discretion of the division:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, the state will not be
responsible for any investment returns on cash deposits.

(c)  Certificates of deposit in the name of "Utah Division of
Forestry, Fire and State Lands and Permittee, c/o Permittee’s
address", with an approved state or federally insured banking
institution registered in Utah.  The certificate of deposit must
have a maturity date no greater than 12 months, be automatically
renewable, and be deposited with the division, the permittee will
be entitled to and receive the interest payments.  All certificates
of deposit must be endorsed by the permittee prior to acceptance
by the director.

(d)  Other forms of surety as may be acceptable to the
division.

(e)  Due to the temporary nature of rights of entry, if the
division imposes or increases the amount of a bond, a stop-work
order may be issued by the division to insure the adequacy of
the bond prior to the completion of work or activities authorized
by the right of entry permit.

R652-41-1100.  Conflicts of Use.
The division reserves the right to issue additional rights of

entry or convey other interests in property on sovereign land
encumbered by existing rights of entry without compensation to
the permittee.

R652-41-1200.  Amendments.
Any holder of an existing right of entry permit desiring to

change any of the terms thereof, shall make application
following the same procedure as is used to make an application
for a new right of entry.  An amendment fee pursuant to R652-4
must accompany the amendment request along with other
appropriate fees.

R652-41-1300.  Unauthorized Uses.
A right of entry permit does not authorize a permittee to cut

any trees or remove or extract any natural, cultural, or historical
resources.

R652-41-1400.  Right of Entry Assignments.
1.  A right of entry may be assigned to any person, firm,

association, or corporation qualified under R652-3-200,
provided that the assignments are approved by the division; and
no assignment is effective until approval is given.  Any
assignment made without such approval is void.

2.  An assignment shall take effect the day of the approval
of the assignment.  On the effective date of any assignment, the

assignee is bound by the terms of the easement to the same
extent as if the assignee were the original grantee, any
conditions in the assignment to the contrary notwithstanding.

3.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the easement number, and land involved, and the name and
address of the assignee.

4.  An assignment shall be executed according to division
procedures.

R652-41-1500.  Termination of Rights of Entry.
Any right of entry permit granted by the division on

sovereign land may be terminated in whole or in part for failure
to comply with any term or condition of the conveyance
document or applicable laws or rules.  Based on a written
finding, the director shall issue an appropriate instrument when
terminating the right of entry for cause.

KEY:  natural resources, management, administrative
procedure
1993 65A-7-1
Notice of Continuation July 23, 2001
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-80.  Land Exchanges.
R652-80-100.  Authority.

This rule implements Section 65A-7-1 which authorizes the
Division of Forestry, Fire and State Lands to specify application
procedures and review criteria for the exchange of sovereign
lands.

R652-80-200.  Exchange Criteria.
1.  The division may exchange sovereign land for land or

other assets.  The criteria by which an exchange proposal will be
considered follows.

(a)  Asset is herein defined as personal property, including
cash, which has a readily determined market value.

(b)  The percentage of cash which may be included in an
exchange transaction shall not exceed 25% of the value.

2.  Sovereign land exchanges must be in the best interest of
the public trust as documented in a record of decision by the
division.  The record of decision shall address:

(a)  the value of the affected lands or other assets as
determined by a certified general appraiser, county tax
assessment records, market analysis conducted by the division,
or other method approved by the director;

(b)  an assessment of the degree to which the exchange of
sovereign land for land or other assets to be acquired may
enhance commerce, navigation, wildlife habitat, public
recreation, or other public trust value;

(c)  management costs and opportunities;
(d)  the criterion that the exchange promotes the interest of

the public without any substantial impairment of the public
interest in the lands and waters remaining.

3.  The record of decision shall verify that the exchange
will not result in an unmanageable and uneconomical parcel of
sovereign land, nor eliminate access to a remnant holding,
without appropriate remuneration or compensation.

R652-80-300.  Application Requirements.
This section does not apply to exchange proposals initiated

by the division.
1.  Preapplication review:  In order to avoid unnecessary

expenses, persons requesting an exchange shall be afforded the
opportunity to discuss the concept of the exchange with the
division prior to submitting a formal application.

2.  A completed application form must be received with an
application processing charge, which shall be refunded if the
subject parcel is withdrawn for planning purposes.  A deposit to
cover applicable advertising and appraisal costs may also be
required.

3.  Upon receipt of an application, the division shall review
the application for completeness.  Applicants submitting
incomplete applications shall be allowed 60 days to provide the
required data.  Incomplete applications not remedied within the
60 day period may be denied with the application fee forfeited
to the state.

R652-80-400.  Competitive Offering.
1.  Upon receipt of an exchange application, the division

may solicit competing exchange proposals, lease applications
and sale applications.  Competing applications will be solicited

through publication at least once a week for three consecutive
weeks in one or more newspapers of general circulation in the
county in which the sovereign land is located.  At least 30 days
prior to consummation of an exchange, sale or lease, certified
notification will be sent to permittees of record, adjoining
permittees/lessees and adjoining landowners.  Notices will be
posted in the local governmental administrative building or
courthouse, and published in a newspaper of general circulation
in the county in which the land is located.  Lease applications
shall be processed in accordance with R652-30-500(2).

2.  In addition to the advertising requirements of R652-80-
400(1), the division may advertise for competing applications
for exchange, lease, or sale to the extent which the director has
determined may reasonably increase the potential for additional
competing applications.

3.  The division shall allow all applicants at least 20 days
from the date of mailing of notice, as evidenced by the certified
mail posting receipt (Postal Service form 3800), within which
to submit a sealed bid containing their proposal for the subject
parcel.

4.  Competing proposals shall be evaluated using the
criteria found in R652-30-500(2)(g) and R652-80-200.

5.  The successful applicant shall be charged an amount
equal to all appraisal and advertisement costs.  All monies,
except application fees, tendered by unsuccessful applicants will
be refunded.

6.  Applicants desiring reconsideration of division action
relative to exchange determinations may petition for review
pursuant to division rule.

R652-80-500.  Existing Improvements.
1.  Any exchange of sovereign land upon which authorized

improvements have been made shall be subject to the
reimbursement of the depreciated value of the improvements to
the owner of the improvements by the person receiving the land
in the exchange.  Unauthorized improvements shall not be
subject to reimbursement.

2.  The division may require an exchange applicant to
remove, repair, or clean up improvements located on land to be
acquired by the division, at the applicant’s expense, prior to
consummation of the exchange.

R652-80-600.  Mineral Estates and Leases.
1.  State mineral interests may be exchanged in accordance

with Section 65A-6-1(2).
2.  Mineral estate exchanges must clearly be in the best

interest of the beneficiaries as documented by a record of
decision.  The record of decision shall address those criteria
listed in R652-80-200.

3.  In exchanges with persons other than the federal
government, all mineral estates are reserved to the state unless
exceptional circumstances justify the exchange of the mineral
estate.

4.  Upon the exchange of state mineral estate, state mineral
leases shall continue to be administered by the division until the
termination, relinquishment or expiration of the lease.  Upon
termination of the mineral lease the administration of the
mineral estate transfers to the acquiring party.
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R652-80-700.  Existing Rights on Acquired Lands.
Valid existing rights on lands acquired from the federal

government will be managed in accordance with Section 65A-9-
2(5) and 65A-7-7(2).

R652-80-800.  Existing Leases and Permits.
Prior to completion of exchanges, state lessees and

permittees shall be notified and leases and permits cancelled or
amended in accordance with the terms of the lease or permit.

KEY:  land exchange, administrative procedure
March 17, 1995 65A-7-1
Notice of Continuation July 23, 2001
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R655.  Natural Resources, Water Rights.
R655-10.  Dam Safety Classifications, Approval Procedures
and Independent Reviews.
R655-10-1.  Authority.

The following rule is established under the authority of
Title 73, Chapter 5a.  The procedures constitute minimum
requirements for dams.  Additional procedures may be required
to comply with any other governing statute, federal law, federal
regulation, or local ordinance.

R655-10-2.  Purpose.
The purpose of this rule is to outline the procedures

necessary to obtain approval to design, construct, operate, and
remove a dam.  This rule in no way waives the right of the State
Engineer to evaluate the merits of different procedures or to
require additional information before approval of any project.

R655-10-3.  Applicability.
These rules apply to any dam constructed in the state with

the exception of those specifically exempted by Section 73-5a-
102.  Some dams may have an abbreviated approval process as
outlined in Section 73-5a-202.

R655-10-4.  Definitions.
ABUTMENT is the part of the valley side against which

the dam is constructed.  Right and left abutments are those on
respective sides of an observer when viewed looking
downstream.

ACRE-FOOT (AC-FT) of water is the volume of water
required to cover one acre, one foot deep.  This is the term
commonly associated with reservoir storage.  It is equal to
43,560 cubic feet.

ACTIVE FAULT is a fault that has exhibited one or more
of the following characteristics:

(a)  movement at or near the ground surface at least once in
the last 35,000 years;

(b)  instrumentally determined seismicity that demonstrates
a causal relationship with the fault;

(c)  structural relationship to an active fault such that
movement on one fault could be expected to cause movement on
the other.

ACTIVE STORAGE CAPACITY is the amount of storage
that can be released and utilized.

ANISOTROPY means having physical characteristics
which vary in different directions.

APPURTENANT STRUCTURE means the outlet works,
spillways, access structures, bridges, and other related structure
to a dam.

AXIS OF DAM is the plane or curved surface, arbitrarily
chosen by a designer, appearing as a line, in plan or in cross
section, to which the horizontal dimensions of the dam can be
referred.

BENCHMARK is a permanent physical mark of known
horizontal coordinates and elevation.

BREACH is an opening or a breakthrough in a dam.
CALIBRATED WATERSHEDS are watersheds with

sufficient precipitation and streamflow measuring devices and
records to allow for computations of the relationships between
precipitation and streamflow.

CAMBER is additional material placed on the dam crest to
protect design freeboard from anticipated settlement.

CAPACITY is the maximum volume that can be stored in
a reservoir below the primary spillway level.

CAVITATION is wear on a hydraulic structure where a
high hydraulic gradient is present.

CHANGE ORDER is a document used to modify approved
plans or make adjustments in pay quantities.

COLLECTION PIPE is a conduit used to collect seepage
waters from drainage blankets and drains and convey the water
to a point downstream of the dam.

CONDUIT is a closed channel to convey water through,
under, or around a dam.

CONDUIT FILTER DRAIN is a pervious filter drain
around a conduit for the purpose of seepage control.

CONTROL SECTION is the section where flow passes
through critical depth.

CONTOUR LINE is a line of constant elevation on a map
or drawing.

CREST LENGTH is the developed length of the top of a
dam.

CREST WIDTH is the developed width of the top of a
dam.

CUBIC FEET PER SECOND (CFS) is a unit expressing
rates of discharge.  One cubic foot per second is equal to the
discharge through a rectangular cross-section, one foot wide and
one foot deep, flowing at an average velocity of one foot per
second.

CUTOFF COLLAR is a projecting collar, usually of
concrete, built around the outside of a pipe, tunnel, or conduit,
to lengthen the seepage path along the outer surface of the
conduit.

DAM is any artificial barrier or obstruction, together with
appurtenant works, if any, which impounds or diverts water.

DEAD STORAGE is the storage that lies below the invert
of the lowest outlet and that cannot be withdrawn from the
reservoir without pumping.

DEFORMATION ANALYSIS is a study of how a dam
will permanently deform as a result of strains caused by seismic
loads.

DENTAL CONCRETE is concrete used to level
discontinuities in dam foundations and abutments.

DESICCATION is the process of cracking of soils due to
shrinkage during drying.

DIFFERENTIAL SETTLEMENT is unequal settlement of
a structure or soil mass, often leading to excessive stresses or
unacceptable strains.

DISPERSIVE CLAYS are clays whose particles detach in
the presence of water and may be transported by the water,
leading to a piping failure.

DRAINAGE AREA or watershed is the area that drains
naturally to a particular point on a river, stream or creek.

DRAINAGE BLANKET is a drainage layer placed directly
over the foundation material.

DRAINAGE WELLS or pressure relief wells are wells or
boreholes usually downstream of impervious cores, grout
curtains, or cutoffs, designed to collect and control seepage
through or under a dam, so as to reduce uplift pressures under
or within a dam.  A line of wells forms a drainage curtain.
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DRAWDOWN is the lowering of a reservoir’s water
surface level due to releases.

DRAWINGS are graphical details of proposed
construction.

DROP STRUCTURES are permanent structures used to
facilitate the vertical downward movement of water without
causing erosion.

DYNAMIC ANALYSIS is an analysis which predicts the
stability and or deformation of a dam due to seismic loads.

EARLY WARNING SYSTEM is an automatic device used
to alert downstream interests of existing or impending high
flows caused by storms or dam failures.

EMERGENCY ACTION PLAN is a predetermined plan of
action to be taken to reduce the potential for loss of life and
property damage in an area affected by a dam break.

EMERGENCY SPILLWAY, or secondary spillway, is the
spillway designed to convey excess water generated by unusual
hydrological events through, over or around a dam.

ENLARGEMENT is any change or addition to an existing
dam or its appurtenant works which increases, or may increase,
the maximum quantity of water which can be stored therein.

EPICENTER is the point on the earth’s surface directly
above the site of initial movement on the fault.

EXIT CHANNEL is an open channel, located downstream
from any conduit or spillway, which conducts the flow to a point
where it may be released without jeopardizing the dam.

FACE, in reference to a structure, is the external surface
that limits the structure.

FILTER or filter zone is a band or zone that is incorporated
in a dam and is graded, either naturally or by selection, so as to
allow seepage to flow across or down the filter without allowing
the migration of material from zones adjacent to the filter.

FLASHBOARDS are lengths of timber, concrete, or steel
placed on the crest of a spillway to raise the water level but that
may be quickly removed in the event of a flood, either by a
tripping device or by a deliberately designed failure of the
flashboards or their supports.

FLOOD ROUTING is a computation of the changes in the
rise and fall in stream flow or reservoir levels as a flood moves
downstream.  The results provide hydrographs of flow or
elevation versus time at given points on the stream or in a
reservoir.

FLOOD STAGE is the stage or elevation in which
overflow of the natural banks of a stream or body of water
begins.

FLOWLINE or invert is the lowest point in a water
conveyance structure where water can flow.

FOUNDATION OF DAM is the natural material on which
the dam structure is placed.

GALLERY is a permanent accessible structure within the
interior of a dam used for seepage collection, monitoring, and
remedial work.

GEOLOGIST is a person with a degree in geology or a
related field from an accredited college or university with at
least three years of experience in engineering geology.

GEOMEMBRANE is a term for a geosynthetic which is
designed to be an impermeable barrier.

GEOSYNTHETICS is a broad term used to describe
manmade fabrics used in geotechnical applications.

GEOTEXTILE is a term for a geosynthetic which is
designed to be a filter, a drain, act as reinforcement, or for
separation.

GROIN is that area along the contact or intersection of the
face of a dam with the abutments.

GROUT CURTAIN is a barrier to reduce seepage under a
dam, produced by injecting grout into a vertical zone in the
foundation.

HYDRAULIC FRACTURING is the fracturing of soil
materials due to excessive fluid pressures.

HYDRAULIC HEIGHT is the vertical dimension of a dam
as measured from the natural streambed at the downstream toe
to the elevation of the water surface at the crest of the primary
spillway.

HYDRAULICS is the science of the static and dynamic
behavior of fluids.

HYDROGRAPH is a graphical representation of discharge,
stage, volume, or other hydraulic property, with respect to time,
for a particular point.

HYDROLOGY is the study of the properties, distribution
and movement of water on the earth’s surface, in the soil and
underlying rocks.

INCREMENTAL DAMAGE ASSESSMENT (IDA) is an
analysis showing the influence of a dam failure when
superimposed upon an extreme hydrologic event.

INDEPENDENT CONSULTANT is a consultant used, in
addition to the owner’s engineer, to assess the design,
construction, investigation or operation of a dam.

INFILTRATION RATE is the rate at which a given soil
can accept surface water.

INFLOW DESIGN FLOOD (IDF) means the flood
hydrograph which is used to size a dam’s spillway.

INITIAL FILLING PLAN is a written procedure used
during the first filling of a reservoir.

INLET CHANNEL is an open channel upstream from a
spillway or conduit.

INTERNAL EROSION is piping.
INUNDATION MAPS show areas that would be subject

to flooding due to storm conditions or failure of a dam.
LIQUEFACTION is the sudden loss of strength or stiffness

of a soil resulting from dynamic loading as from earthquakes.
LOG BOOM is a floating device intended to prevent large

floating debris from being carried into a spillway.
LOW-LEVEL OUTLET is a conduit from a reservoir,

generally used for lowering the reservoir or for providing
downstream releases.

MAGNITUDE of an earthquake is a quantity characteristic
of the total energy released by an earthquake.

MAXIMUM CAPACITY is the maximum volume of water
that can be stored in a reservoir when filled to the crest of the
dam.

MAXIMUM CREDIBLE EARTHQUAKE (MCE) -- All
active sources of seismicity with the potential to impact the
stability of a dam should be assigned a maximum credible
seismic event.  The event which has the greatest potential to
cause damage at the site will be defined as the Maximum
Credible Earthquake.

NAPPE is the free-falling stream from a weir.
NORMAL FREEBOARD is the vertical distance between
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the primary spillway overflow crest and the top of the dam.
ONE HUNDRED YEAR FLOOD means the flood having

a one percent probability of being equalled or exceeded in any
given year.

ONE HUNDRED YEAR PRECIPITATION means the
precipitation having a one percent probability of being equalled
or exceeded in any given year.

OPERATING BASIS EARTHQUAKE (OBE) -- All active
sources of seismicity with the potential to impact the stability of
a dam should be assigned an operating basis seismic event.  This
event is considered to have a return interval of at least 200 years.
The event which has the greatest potential to cause damage at
the site will be defined as the Operating Basis Earthquake.

OWNER includes all who own, control, operate, maintain,
manage, or propose to construct a dam; also, their agents,
lessees, trustees, and receivers.

OWNER’S ENGINEER is a professional engineer, licensed
in Utah, retained to design, construct, monitor, operate, or
evaluate a dam.

PEAK FLOW is the maximum instantaneous discharge that
occurs during a flood.  It is coincident with the peak of a flood
hydrograph.

PERVIOUS ZONE is a part of the cross section of an
embankment dam comprising material of high permeability.

PHREATIC SURFACE is the free surface of ground water
at atmospheric pressure.

PIEZOMETER is an instrument for measuring pore water
pressure within soil, rock, or concrete.

PIPING is the progressive development of internal erosion
by seepage, appearing downstream as a hole or seam,
discharging water that contains soil particles.

PLANS are engineering drawings, specifications, and
design reports supporting the design of a dam and detailing the
construction of the dam.

POROUS INTERVAL is the portion of a piezometer where
infiltrating water is allowed to act on the device.

PRINCIPAL SPILLWAY is the main spillway for normal
operating conditions.

PROBABLE MAXIMUM FLOOD (PMF) is the flood that
may be expected from the most severe combination of critical
meteorologic and hydrologic conditions that are possible in the
region.

PROBABLE MAXIMUM PRECIPITATION (PMP) is the
maximum amount of precipitation that could be expected to fall
on a drainage under the most severe meteorologic condition.

PSEUDO STATIC ANALYSIS is an approximate method
for predicting the dynamic stability of a structure using static
loads.

RESERVOIR AREA is the surface area of a reservoir when
filled to a given water elevation.

RESERVOIR RIM is a term used to describe the land
forms around the perimeter of a reservoir which could have an
adverse impact on the dam or reservoir due to movement.

RESERVOIR STAGE is the measure of the depth or
elevation of water in a reservoir relative to an established datum.

RESIDUAL FREEBOARD means the vertical distance
between the maximum water surface during a given hydrologic
event and the top of the dam.

RESPONSE SPECTRUM is a graphical representation of

actual motions, including displacement, velocity, and
acceleration, caused by seismic events.

RIPRAP is a layer of large stones, broken rock, or precast
blocks placed on the upstream slope of an embankment dam, on
a reservoir shore, or on the sides of a channel, as a protection
against waves, ice, and scour.

SEDIMENT POOL is the portion of the reservoir allotted
to the accumulation of submerged sediment during the design
life of the dam.

SEISMIC means pertaining to an earthquake or earth
vibration.

SLOPE PROTECTION is the protection of an embankment
slope against wave action or erosion.

SPECIFICATIONS are written descriptions of the
proposed construction.

SPILLWAY is an open or closed channel, conduit or drop
structure used to convey excess water through a reservoir.  It
may contain gates, either manually or automatically controlled,
to regulate the discharge of the water.

SPILLWAY EVALUATION FLOOD (SEF) is the flood
that may be expected at the dam from applying the SEP to a
given watershed.

SPILLWAY EVALUATION PRECIPITATION (SEP) is
the lowest local storm (six hour) precipitation estimate adjusted
for a drainage basin area, allowed by the State Engineer, used in
the analysis of existing high hazard dams.

STAFF GAGE is a permanent instrument or device used to
read reservoir stage.

STANDARD OPERATING PLAN is a written procedure
outlining the operation and maintenance of a dam and its
appurtenant structures and equipment.

STATE ENGINEER is the Director of the Utah Division
of Water Rights.

STILLING BASIN is a basin constructed to dissipate
excess energy of waters emerging from a spillway or outlet.

STOPLOGS are beams placed on top of each other with
their ends held in guides on each side of a channel or conduit.

STORAGE CAPACITY is the volume of water which can
be stored at the elevation of the primary spillway, including
both active and dead storage.

STRUCTURAL HEIGHT means the vertical dimension of
a dam as measured from the natural streambed at the
downstream toe of a dam to the top of a dam.

SURVEY MARKER is a permanent physical mark on a
dam or appurtenant structure used to measure changes in
horizontal and vertical movement.

TECTONICS is a study of the broader features of the
earth’s crust and the causes of its deformation.

TEST BORINGS are holes drilled to determine the type
and physical properties of subsurface materials.

TEST PIT is an excavation used to evaluate and observe
subsurface materials.

TOE OF DAM is the junction of a dam face with the
foundation.  For an embankment dam, the junction of the
upstream face with ground surface is called the upstream toe,
and the junction of the downstream face with the ground surface
is referred to as the downstream toe.

TRANSITION ZONE is a zone of material used to provide
filter requirements between two zones of material which do not
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meet filter requirements.
TRASH RACK is a screen located at an intake to prevent

the entry of floating or submerged debris.
UNGATED OUTLET is an outlet that allows uncontrolled

flow through or around a dam.
UNIT HYDROGRAPH is a hydrograph which shows the

rates at which runoff occurs for one inch of storm runoff from
a drainage area.

UPLIFT is the upward water pressure in the pores of a
material or on the base of a structure.

WATER STOPS are strips of material used to prevent
leakage through joints between adjacent sections of concrete.

WEIR is a device used to measure or control water.

R655-10-5.  Hazard Classification.
Hazard classification of a dam places the dam into a

category based upon the consequences of failure of the dam.
The State Engineer is the ultimate authority on the hazard
classification designation for a given dam.

R655-10-5A.  Hazard Classification--Criteria.
The hazard classification analysis should include a

determination of the threat to human life and property damage
in the event of the failure of a dam.  In some cases the
classification can be assigned by observance of the downstream
development in relationship to the location of the dam.  In other
cases it will be necessary to prepare inundation maps to
determine the downstream consequences of failure.  In preparing
the inundation maps, the following criteria relative to the dam
should be used.

1.  No concurrent flooding conditions exist.
2.  The reservoir level is at the emergency spillway crest.
3.  The low level outlet is discharging at capacity.
4.  The breach times and geometric parameters used to

simulate the dam failure should be acceptable to the State
Engineer and consistent with accepted practices.

5.  The inundation study should be carried downstream to
a point that the breach flows are contained within the banks of
the natural channel or a downstream reservoir.

R655-10-5B.  Hazard Classification--Exceptions.
It should be noted that the hazard classification as outlined

in R655-10-5A may not be an absolute indicator of the hazard
of the dam, since a dam failure superimposed on natural
flooding conditions may cause incremental risk to life and
property.  Although this scenario is not normally used in the
hazard classification process, it is a factor the owner should
consider in determining their overall liability.  Under special
circumstances, as determined by the State Engineer, a hazard
classification may be determined giving consideration to
concurrent flooding events.

R655-10-6.  Approval Processes.
There are two procedures for obtaining approval from the

State Engineer to construct or modify a dam.  The first
procedure requires the filing of an application, while the second
procedure requires the submission of plans.  No approval will be
given for any dam unless the water rights are in order.

R655-10-6A.  Application Procedure.
For dams not requiring submission of plans as outlined in

Section 73-5a-202, an application must be submitted and
approved by the State Engineer.  Blank applications are
available upon request.  Upon reviewing the application the
State Engineer may approve it, reject it, return it for correction,
or approve it with conditions.

R655-10-6B.  Submission of Plans.
A.  All projects requiring submission of plans should

include a package including the drawings, specifications, design
reports, and any other information which will assist in reviewing
the project.  The amount of information generated becomes
more involved as the size and hazard rating of the structure
increases.  The following guidelines are included to alert the
designer to the basic information required.

B.  All drawings submitted should comply with the
following:

1.  The size of all drawings shall be no larger than 24
inches by 36 inches.

2.  All drawings should include a bar scale to allow for
accurate scaling of reductions.

3.  All drawings shall have a title block in the lower right
corner showing the project name, the owner’s name, the sheet
number, and the date of preparation of the plans.

4.  All drawings shall have provisions for noting the dates
of any modifications.

5.  Each drawing shall include the signature and seal of the
responsible engineer.  Geological drawings should also be
signed by the responsible geologist.

C.  Drawings to be included in plans are:
1.  Title sheet, including:
a.  General location map including access roads.
b.  Signature block for owner’s acceptance.
c.  Index of drawings.
d.  Reference to the water rights for the reservoir.
e.  Reservoir stage/storage curve.
f.  Rating curves for outlets and spillways.
2.  Plan view of reservoir, including:
a.  Existing topography.
b.  Borrow areas.
c.  Supply canals and pipelines.
d.  Suitable contour lines.
e.  Clearing limits.
f.  Waste areas.
3.  Plan view of dam, including:
a.  Location of all pertinent features.
b.  A survey tie, to an outside section corner, where the

longitudinal axis of the dam intersects the axis of the original
stream channel or the low level outlet.

c.  Clearing limits.
4.  Longitudinal profile, showing:
a.  Original ground line.
b.  Location of core trench or other cutoff features.
c.  Location of outlets and spillways.
d.  Camber and anticipated settlement.
5.  Typical cross-sections of dam, showing:
a.  Embankment geometrics including internal zones.
b.  Slope protection.
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c.  Cutoff.
d.  Delineation of embankment on natural ground surface.
e.  Freeboard.
f.  Internal drainage.
g.  Limits of foundation excavation.
6.  Plan, profile, cross sections and details of all outlets,

spillways, and other structures.
7.  Structural details for reinforcing steel, metal fabrication,

or waterstops.
8.  Site geology map of the damsite and reservoir basin

including locations of all borings and test pits.
9.  Longitudinal geologic profile of both the dam and

reservoir, showing:
a.  Original ground line.
b.  Location and orientation of borings.
c.  Geological profile showing pertinent lithologic,

hydrologic, and structural information.
10.  Logs of borings with classifications of soil and rock,

results of water pressure tests and other downhole material
property tests, soil classification, standard penetration tests, core
recovery, rock quality designations, and strength tests.

11.  Any additional drawings such as instrumentation
details necessary to construct the project.

D.  Specification Requirements.
The State Engineer must review and approve all technical

specifications for a proposed project.  A partial list of
specifications directly related to dam safety follows:

1.  Site Preparation.
a.  Clearing and Grubbing.
b.  Soil Stripping.
c.  Structure Removal.
d.  Diversion and Care of Stream.
2.  Foundation Preparation.
a.  Foundation Dewatering.
b.  Relief Wells.
c.  Grouting.
d.  Cutoffs.
e.  Abutment Contacts.
f.  Exploration.
g.  Dental Concrete.
3.  Earthwork.
a.  Excavation.
b.  Earth Fill.
c.  Drain Fill.
d.  Rock Fill.
e.  Material Handling.
f.  Testing Procedures.
4.  Concrete and Reinforcement.
a.  Concrete Mixing and Placement.
b.  Steel Reinforcement.
c.  Admixtures.
d.  Curing and Curing Compounds.
e.  Joint Fillers and Waterstops.
5.  Outlets.
a.  Water Control Gates and Valves.
b.  Air Vent.
c.  Operating Equipment.
d.  Bedding Requirements.
6.  Aggregates and Rock.

a.  Drain Fill and Filters.
b.  Concrete Aggregates.
c.  Riprap.
7.  Erosion Control.
8.  Miscellaneous Structural Work.
a.  Metal Fabrication and Installation.
b.  Instrumentation.
9.  All technical specifications should also include testing

intervals to assure compliance with the specifications.
E.  Design Report Requirements.  The design report should

include all information used to design the dam, including
assumptions made and methodology used with sufficient
documentation.  Any building codes or design manuals used in
the design should be referenced, including the year of
publication of the source.  If the design report is a product of a
team effort, the names of all persons producing the report
should be included along with the sections they prepared.
Examples of items to be included in the design report are as
follows:

1.  Hydrology calculations for determining the spillway
requirements.

2.  Hydraulic characteristics of the outlets and spillways.
3.  Subsurface investigation including logs of test borings

and geologic cross-sections.
4.  Material testing results and the location and logs of test

pits.
5.  Foundation treatment and abutment contact design.
6.  Calculations for the reinforced concrete design and the

loading conditions utilized.
7.  Stability analysis of the dam, abutments, and reservoir

rim, including appropriate seismic loading, safety factors and
embankment zone characteristics.

8.  Geological investigations including:
a.  Regional perspective of the site’s geologic and seismic

setting at a scale appropriate to the geologic complexity of the
area.

b.  Seismic evaluation establishing the relationship of the
site to all seismic features of concern and the potential for
reservoir induced seismicity.

c. Site geology of areas affected by construction activities
and appropriate adjacent areas.

d.  Plans to compensate for any geological weakness in the
dam foundation, abutment areas, and reservoir rim.

9.  Seepage considerations including the cutoff trench
design and internal drainage design.

10.  Post-construction monitoring or alarm systems.

R655-10-7.  Independent Consultant Review.
The State Engineer may require an independent consultant

review to assess the adequacy of the design, construction, or
operation of a dam.  For purposes of these rules, an independent
consultant review is a review of the owner’s engineers’ work in
addition to the review provided by the State Engineer.

R655-10-7A.  Review of Design.
The following situations will require an independent

consultant review of the design of a new dam or significant
enlargement of an existing dam.

1.  All high hazard dams, which have a structural height
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over 50 feet and an active storage over 1,000 acre-feet, will
require an independent review unless exempted in writing by the
State Engineer.

2.  Any high or moderate hazard dam which, in the opinion
of the State Engineer, has a unique problem requiring additional
review.

3.  Any high or moderate hazard dam whose design is not
typical of dams normally built in the state and is thus beyond the
technical abilities of the State Engineer’s dam safety staff.

4.  If the owner’s engineer and the State Engineer cannot
reach an agreement on the design of a dam.

5.  If the owner specifically requests an independent
consultant review.

R655-10-7B.  Review of Construction.
The State Engineer may require an independent consultant

review when peculiar problems are noted during construction of
a dam or the dam is not being constructed as per approved plans
and specifications.

R655-10-7C.  Operation.
The State Engineer may require an independent consultant

review of the operation of a dam including initial filling plans,
standard operating plans, emergency action plans, and
performance of the dam if, in his opinion, conditions require a
review.

R655-10-7D.  Selection of Independent Consultants.
Upon notification to the owner, the owner will select

independent consultants to conduct the required review.  Prior
to contracting with the proposed consultants, they must be
approved by the State Engineer.

R655-10-7E.  Qualifications of Independent Consultants.
All independent consultants must have a minimum of ten

years’ experience related to dams.  In the case of engineers, they
need to be licensed in the state where they reside, unless
exempted by the State Engineer.  All proposed consultants must
demonstrate that they have the expertise to investigate problems
identified and that they have insignificant past association with
the dam in question.

R655-10-7F.  Scope of Work.
In requiring the owner to obtain the services of an

independent consultant, the State Engineer will include specific
items needing investigation, the format for the reports submitted
by the independent consultant, and a timetable for completion
of the investigations.

R655-10-7G.  Purpose of Independent Consultants
Investigations.

The purpose of an independent consultant is to provide
additional technical expertise and to insure safety issues are
addressed.  Conclusions generated by the independent
consultants are not binding on the State Engineer.

KEY:  dam safety, dams, reservoirs
July 3, 1996 73-5a
Notice of Continuation July 12, 2001
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R655.  Natural Resources, Water Rights.
R655-11.  Requirements for the Design, Construction and
Abandonment of Dams.
R655-11-1.  Authority and Applicability.

The following rule is established under the authority of
Title 73, Chapter 5a.  The procedures constitute minimum
design requirements for dams.  Additional procedures may be
required to comply with any other governing statute, federal
law, federal regulation, or local ordinance.  These rules apply to
any dam constructed in the state with the exception of those
specifically exempted by Section 73-5a-102 and those dams not
requiring plans as outlined in Section 73-5a-202.

R655-11-2.  Purpose and Scope.
A.  The following minimum design requirements will serve

as a guide to the owner’s engineer.  It should be noted that these
are minimum requirements for general conditions and may be
changed when dealing with a specific structure.  Designs below
the minimum requirements must be approved in writing by the
State Engineer prior to final design submittal of the project.  The
design requirements are quite rigid, allowing little latitude in the
utilization of new materials and unproven construction methods.
The burden to show adequate protection of public interests with
the use of new materials or unproven methods rests with the
owner’s engineer.

B.  The following minimum design requirements apply to
all proposed dams where applicable.  Since the vast majority of
dams in the state are earthfill or rockfill dams, the focus of the
design criteria is on these dams.  Specific structural design
criteria for concrete dams is not given.  The State Engineer,
upon approval in writing, will accept structural design criteria
for concrete dams developed by other dam regulatory or dam
design agencies, providing it reflects state-of-the-art criteria for
the design of concrete dams and does not conflict with the
following rules.

R655-11-3.  Definitions.
Definitions are as outlined in R655-10-4.

R655-11-4.  Hydrologic Design.
In order to provide continuity from dam to dam, the Inflow

Design Flood (IDF) shall be reported as a percentage of the
Probable Maximum Flood (PMF).  The following paragraphs
outline the procedures to be undertaken during the hydrological
design of a project.

R655-11-4A.  Probable Maximum Flood.
The PMF should be generated using the most critical

Probable Maximum Precipitation (PMP).  Infiltration rates
should be representative of saturated watershed conditions.
PMP values used should represent a duration and distribution
which produces the most critical inflow hydrograph.
Allowances for rain or snow should be made where appropriate.
For some high hazard dams which pose a major threat to human
life and property, the PMF will be the IDF.  The State Engineer
will be the ultimate authority in deciding if a project will be
designed to pass the PMF or to accept a lesser IDF.

R655-11-4B.  Incremental Damage Assessment for High and

Moderate Hazard Dams.
The State Engineer may, at his discretion, accept an IDF

less than the PMF based on the results of an Incremental
Damage Assessment (IDA) which shows that failure of the dam
would cause insignificant incremental damage to property and
no additional threat to human life.  The State Engineer may
consider the use of early warning systems in evaluating threat to
human life.  In requesting the acceptance of an IDF determined
from an IDA, documentation must be furnished that the owner
of the dam is aware that the design reflects something less than
the PMF and is willing to accept the additional liability.  In no
case will the State Engineer approve an IDF generated by
something less than the 100 year precipitation event.  The
resulting selected IDF should be reported as a percent of the
PMF.

R655-11-4C.  Infiltration Rate Adjustments for High and
Moderate Hazard Dams.

The State Engineer may, at his discretion, accept an IDF
using PMP values in conjunction with soil moisture conditions
representative of historical maximums.  If the design engineer
is using infiltration rates which represent something less than
saturated conditions, meteorological data should be submitted
to document the soil moisture conditions and establish an
estimate of the probability of more severe conditions occurring
during the selected event.  The IDF determined using less
stringent conditions should be reported as a percent of the PMF.

R655-11-4D.  Minimum Requirements for Low Hazard
Dams.

All low hazard dams must pass a flood generated by the
100 year precipitation event with the most critical duration and
distribution.  Soil moisture conditions used should represent
historical maximums with supporting documentation.  If a study
of the historical maximum soil conditions is not undertaken,
saturated watershed conditions should be used.  The 100 year
flood should also be reported as a percent of the PMF.

R655-11-4E.  Flood Routing.
A.  In routing the IDF through the reservoir, the initial

water surface should reflect conservative estimates which would
exist at the time of the flood event.  Unless documentation can
be provided to the contrary, it should be assumed that all low
level outlets are closed during routing of the IDF.  For dams
receiving inflow from pipelines and supply canals, it should be
assumed these additional sources are operating at capacity
during the flood event.  In the event the spillway is gated or has
"stop logs", documentation must be provided to show the gates
are automated or operational procedures are in place to insure
that the gates can be opened or the stop logs removed in a
timely manner.

B.  In generating the IDF, the basin characteristics used
and the parameters used to generate the unit hydrograph should
be based on the best information available.  Unit hydrographs
generated from historical records or calibrated watersheds
should be used where data is available, rather than using
synthetic procedures.

R655-11-4F.  Freeboard Requirements.
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In designing the spillway for a dam to pass the IDF, the
State Engineer will consider the use of a principal spillway in
conjunction with emergency spillways.  The principal spillway
must be capable of passing a flood generated by a 100 year
precipitation event with enough residual freeboard to contain
waves generated by a 50 mph wind.  The principal spillway
must be designed so that no structural damage will occur during
passage of the IDF.  Emergency spillways may be designed so
that some damage may be expected during use, provided the
anticipated damage does not represent a threat to the dam.
Overtopping of the dam will not be considered as an emergency
spillway on earthfill dams, unless it can be demonstrated that the
dam is protected from erosion and the duration of overtopping
will not saturate the dam and reduce its stability.  In routing the
IDF through the reservoir, the maximum water surface allowed
will be at the dam crest.  In addition, all dams will have a
normal freeboard above the crest of the principal spillway
capable of containing a wave created by a 100 mph wind.  In no
case will this freeboard be less than three feet.

R655-11-4G.  Historical Records.
In some cases it may be appropriate to use historical

streamflow records to generate a 100 year flood.  If these
records are used as a basis for the IDF, they should be
accompanied by the IDF established by using the 100 year
precipitation.  Following a review of the data, the State Engineer
will make a determination of which flood will be used as the
IDF.

R655-11-5.  Seismic Design.
A.  Because each dam site has a unique seismic and

geological setting, detailed direction cannot be provided for
seismic design which is applicable to all dams.  Rather, an order
of evaluation is presented beginning with more simplified
methods and progressing, as required, to more rigorous
procedures.  In determining the sophistication of analysis
required, the State Engineer may consider factors including
consequences of failure, available freeboard, duration of
reservoir pool, and site geometry.  Regardless of the method of
analysis, the final determination of seismic adequacy of a dam
will be based on all pertinent factors involved and not strictly on
the numerical analysis.  The order of progression of the seismic
analysis follows:

1.  Undertake geological and seismological investigations
to determine the potential for earthquakes and associated ground
motions at the site, including the source and magnitude of the
earthquakes to be considered and the selected motions,
including potential fault rupture.

2.  Undertake field and laboratory investigations of the dam
and foundation materials to determine their properties and
liquefaction potential.

3.  Undertake an appropriate analysis for seismic events to
predict factors of safety against slope failures, structural
deformations, and liquefaction resulting from earthquake
shaking or fault rupture.

4.  Incorporate defensive design measures based on the
analysis and proven practices.

B.  In many instances, an adequate seismic analysis can be
determined from the geological study and determination of the

general properties of the dam and foundation.  Other projects
may require more detailed investigations and analyses.
Decisions as to seismic safety and risk should be made as the
analysis progresses and the extent of further investigations
required after each step should be determined following
consultation with the State Engineer as necessary.

R655-11-5A.  Geological and Seismic Study.
A review of the seismic or earthquake history of the region

will be performed to establish the relationship of the site to
known faults and epicenters.  This will be based primarily on
review of existing maps and technical literature and should
include major earthquakes during historic time, epicenter
locations and magnitudes, and the location of any major or
regional fault traces.  Geologic conditions at or near the dam site
that might indicate recent fault or seismic activity should be
included.  Resulting design earthquakes and associated site
ground motion parameters will be selected considering all
available evidence including tectonic and seismological history.
The ground motion parameters to be selected for the site will
consist of those that are needed by the analyses that are
appropriately selected for design and may include peak
accelerations, velocities, displacements, response spectra, and
acceleration time histories.  Both the Maximum Credible
Earthquake (MCE) and the Operating Basis Earthquake (OBE)
will need to be investigated for all projects located in seismic
zones 2 and 3, as defined in the 1988 edition of the Uniform
Building Code, hereby incorporated by reference.  The
requirements for projects located in seismic zone 1 will be
determined on an individual basis, but will generally be less
than for seismic zones 2 and 3.  The MCE should be evaluated
from the following analyses:

1.  A deterministic analysis from active faults in the region
surrounding the dam.

2.  Unless otherwise required by the State Engineer, the
random or background event wil consist of a minimum
magnitude 6.5 event having a peak horizontal site acceleration
obtained from a map, herein incorporated by reference,
produced by Arthur Frankel of the USGS and entitled "Peak
Accelerations (%g) with 5,000 Year Return Time; no fault-
specific sources."  Alternatively, site specific evaluations may
be performed to define ground motions for this event if the
methods used and assumptions made are acceptable to the State
Engineer.

3.  The OBE will be determined by probabilistic methods
acceptable to the State Engineer.

R655-11-5B.  Determination of Dam and Foundation
Material Properties.

Results of the geological and seismological studies may be
sufficient to evaluate seismic safety.  However, if it appears the
dam cannot safely withstand the earthquake motions or if
sufficient information is not available to make an adequate
determination, the next step of a phased evaluation program
would be a field investigation and laboratory testing program.
Field investigation should include a sufficient number of
borings and test pits to accurately define the embankment,
foundation, and abutment materials types, properties, and
extent.  Particular care and sufficient field data should be
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obtained where potentially liquefiable soils are present.  In place
and laboratory testing should be performed to adequately assess
the material properties under the anticipated dynamic
conditions.

R655-11-5C.  Method of Analysis.
A.  Procedures are available for selecting design

earthquakes and associated site-specific motions and for
assessing the resistance of dams to these earthquake motions.
Procedures and techniques for evaluating the effects on dams
from estimated earthquake ground motions range from
simplified concepts to comprehensive dynamic analyses.  When
the degree of sophistication of analytical procedures is far
advanced, however, uncertainty is produced in the results by
imperfect knowledge of input parameters obtained through field
exploration and laboratory testing programs.

B.  The extent or scope of studies, investigations, tests and
analyses which may be required to adequately determine the
seismic safety of a dam will vary from site to site.  In general,
the following physical factors will indicate a high priority and
a greater degree of investigations and analysis:

1.  Proximity to known active faults.
2.  Indications of low-density materials in the dam or

foundation.
3.  Zones of high pore pressures or potential liquefaction.
4.  Indications of marginal static stability.
5.  Lack of adequate construction records for existing dams.
C.  Regardless of these factors, however, one of the major

considerations will be the "consequences of a failure".  High and
moderate hazard structures with permanent pools which could
result in loss of life or extensive property damage from a failure
will, in general, require a greater scope of investigation and
analyses.

D.  Following are the general analysis requirements for
MCE design earthquakes:

1.  Embankments, foundations, and abutments not subject
to liquefaction:

a.  For a maximum acceleration of 0.2g or less, or a
maximum acceleration of .35g or less if the embankment
consists of clay on a clay or bedrock foundation, a pseudo-static
coefficient which is at least 50 percent of the maximum peak
bedrock acceleration at the site should be used in the stability
analysis.  The minimum factor of safety in an analysis should be
1.0.

b.  For a maximum peak acceleration greater than indicated
above, a deformation and settlement analysis should be
performed to estimate anticipated total crest movement.  The
evaluation should be performed for both the upstream and
downstream slopes of the dam.  Total crest movement should
consider potential accumulation of movement from both sides.
The minimum factor of safety against overtopping should be
2.5.

2.  Embankment, foundation, or abutment soils subject to
liquefaction:

a.  A liquefaction analysis should be completed with
enough detail to establish the boundaries of the liquefiable soils
and the physical characteristics of the soil following
liquefaction.

b.  A post earthquake stability analysis should be

performed to show that the embankment is stable after
liquefaction occurs with a minimum factor of safety of 1.2.

c.  Calculated deformation and settlement of the
embankment total crest movement should result in a minimum
factor of safety, against overtopping, of 3.0.

3.  Other more sophisticated analytical procedures may be
required at the discretion of the State Engineer, where
conditions warrant greater detailed studies.

E.  In addition to analysis of deformation and liquefaction,
it will be necessary to assess the potential for internal erosion
and cracking.  Judgment must be used to decide whether or not
erosion would tend to be self-healing as a result of filtering.

F.  Construction of dams on active faults will not be
allowed unless evidence is presented to, and approved by, the
State Engineer that the dam can safely withstand the anticipated
offset.

G.  Evaluation of a dam under OBE conditions should be
completed by similar methods to those described for the MCE.
Under the OBE loading conditions the dam should experience
no significant damage.

R655-11-5D.  Design Measures.
Design of new dams should include measures, which

provide multiple lines of defense, that enhance their
performance under seismic loading.  Measures may include:

1.  Significantly wide transition and drainage zones in the
embankment of material not vulnerable to cracking.

2.  Controlled compaction of embankment zones to
enhance dynamic performance.

3.  Removal or treatment of foundation materials of low
strength or density.

4.  Enhanced ability to drain reservoir.
5.  Flare the embankment core at abutment contacts.
6.  Locate the core to minimize saturation of materials.
7.  Stabilize slopes around the reservoir rim.

R655-11-5E.  Appurtenant Structures.
The effects of seismic loading should also be considered

during the design of all appurtenant structures.

R655-11-6.  Embankment Requirements.
All embankment designs should meet the following

criteria.

R655-11-6A.  Factors of Safety.
A.  All dams should meet the following criteria for factors

of safety under normal loading conditions.
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B.  All factors of safety should be generated by
methodology acceptable to the State Engineer.  In undertaking
the analysis, the effects of anisotropy should be considered and
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a ratio of horizontal to vertical permeability of at least nine
should be used in the seepage analysis.  Ratios of up to 100
should be considered if the material types and construction
techniques will cause excessive stratification.

C.  The strengths used in the stability analysis should be
obtained from tests which best model the situation being
analyzed.

D.  The analysis of the upstream slope stability for actual
drawdown should consider drawdown rates which the low level
outlets are capable of generating.  Actual residual pore pressures
should be used.

E.  For low hazard dams the State Engineer may waive the
requirements of a stability analysis, including a seismic analysis,
if it can be demonstrated that conservative slopes and competent
materials are used in the dam, and seismic problems (i.e.,
liquefiable materials, active faults close to the dam) are not
present.

F.  Stability evaluations where residual strengths are used
must have a minimum factor of safety of 1.3.

R655-11-6B.  Dam Crest Requirements.
A.  The crest width of all dams should be, at a minimum,

equal to the structural height of the dam divided by five plus
five feet.  The absolute minimum required shall be 12 feet and
the absolute maximum required shall be 25 feet.  Wider crest
widths may be used at the designer’s discretion.

B.  All dams shall have a cross slope on the crest of 2% to
3% towards the reservoir.

C.  All crests shall be protected with a wearing surface of
granular material to prevent vehicular rutting.

D.  Dam crests should be cambered to allow for anticipated
settlement.  The side slopes of the dam may be steepened to
accommodate the camber.

E.  For dams over 500 feet long which have a crest that
dead ends, a turn-around should be provided at the abutment.

F.  The impervious portion of the dam under the crest may
need to be terminated at the anticipated frost line to prevent
desiccation cracking and damage from frost; however, it needs
to be carried high enough to prevent seepage over the core by
capillary rise.

R655-11-6C.  External Erosion Control.
A.  All downstream slopes of dams should be protected

from erosion by placing armor or seeding with grasses.  No
planting of any shrubs, trees, or other woody vegetation will be
allowed unless it is approved in writing by the State Engineer.

B.  All downstream groins of dams receiving runoff from
adjacent abutments shall be protected from erosion.

C.  All upstream slopes on dams which impound water for
significant lengths of time shall be armored.  If rock riprap is
used it shall be well graded, durable, and sized to withstand
wave action.  If the material underlying the riprap is fine grained
and subject to erosion, a properly designed filter blanket must be
installed.  Geotextiles may be used in lieu of the filter blanket at
the discretion of the State Engineer.

R655-11-6D.  Internal Erosion Control.
A.  All dams should have design provisions for controlling

internal erosion.  In zoned dams all adjacent zones must meet

filter criteria with the abutting zones and foundation soils.  If
filter criteria cannot be met, a transition zone must be provided.

B.  All filter zones in a dam must meet criteria acceptable
to the State Engineer.

C.  In designing filter zones where dispersive clays or
broadly-graded materials exist, special considerations may be
imposed by the State Engineer.

D.  All internal filter zones will have a minimum width of
three feet to facilitate construction.  Wider zones are encouraged
especially in active seismic areas.

E.  Proper filtering is essential in all dams where cracking
from differential settlement, hydraulic fracturing, or earthquake
shaking is possible.

R655-11-6E.  Internal Drainage.
A.  All underdrains and collection pipes shall be

constructed using non-corrodible materials capable of
withstanding the anticipated loads.

B.  Underdrains and collection pipes should be designed to
conduct flows several times larger than anticipated.  All pipes
within the dam which are not easily accessible shall have a
minimum diameter of six inches.

C.  All internal drain pipes should be enveloped with free
draining material, meeting filter requirements with adjacent
zones.

D.  Where multiple pipes are used to conduct drainage
from internal portions of the dam, they should be carried to the
downstream toe or gallery separately without intervening
connections or manifold systems.  If the drain pipes are
connected at their termination points, manholes should be
provided to facilitate observation and measurement of the
separate drain lines.

E.  All underdrains and collection pipes should have
provisions for measuring discharges in manholes or at their
discharge points.  If the anticipated discharge is in excess of 10
gallons per minute (gpm), a weir or other suitable measuring
device should be provided.  If the anticipated flows are less than
10 gpm, provisions should be made so the water can be
discharged freely into a vessel 1.5 feet high and one foot in
diameter.

F.  All exposed underdrain and collection pipes shall have
an appropriate rodent screen attached.

G.  All underdrains and collection pipes should be cleaned
out prior to the first filling of the reservoir.

H.  All seepage collection systems must include a
collection pipe to discharge flows.

R655-11-7.  Outlet Requirements.
All outlet designs should meet the following criteria.

R655-11-7A.  Outlet Sizing.
A.  All dams shall have a low level outlet capable of

draining the reservoir to the sediment pool.  The outlet should
be sized to meet the project demands as well as the following
criteria.

1.  All outlets shall be 24 inches in diameter or larger
unless exempted in writing by the State Engineer.

2.  All outlets shall have the capacity to evacuate 90% of
the active storage capacity of the reservoir within 30 days
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neglecting reservoir inflows.  The State Engineer may adjust this
requirement on large reservoirs if it can be demonstrated that
compliance would result in an unreasonably sized outlet or
potential releases would exceed the downstream channel
carrying capacity.

3.  All outlets shall have the capacity to satisfy prior
downstream water rights and the owners’ release requirements.

R655-11-7B.  Outlet Materials.
All outlets will be made of appropriate materials with due

regard for loading condition, seismic forces, thermal expansion,
resistance to corrosion, and potential abrasion.  The use of
corrugated metal pipes and other thin-walled steel pipes will not
be accepted unless they serve only to provide a form for a
poured-in-place concrete conduit or they are specifically
accepted in writing by the State Engineer.

R655-11-7C.  Outlet Details.
A.  All outlets shall have a trash rack to prevent clogging.
B.  All outlets connected directly to a downstream pipeline

shall have an emergency bypass valve.
C.  All outlets shall have a suitable energy dissipator at the

discharge end to prevent erosion of the downstream channel.
D.  All outlets will be placed on a concrete cradle or

encased in concrete unless specifically exempted by the State
Engineer in writing.

E.  All outlets, with the exception of ungated outlets, shall
have an operating gate or a guard gate on the upstream end.

F.  All outlets shall have seepage control measures to
reduce the potential for piping along the conduit.  Common
methods may include locating the outlet conduit in bedrock,
providing cutoff collars, or installing a conduit filter drain to
intercept seepage.  The use of cutoff collars is discouraged in
most applications due to the potential load transfer to the
conduit and the inferior compaction next to the collars.

G.  Outlets encased in concrete should have battered sides
to facilitate compaction against the encasement.

H.  Every attempt should be made to locate the outlet on
bedrock or consolidated materials.  In the event this is not
possible, consideration should be given to articulating the outlet
to allow for settlement.

I.  Outlet gates and valves can be either mechanically or
hydraulically operated.  In either case the hydraulic lines or
mechanical stems must be adequately protected from debris,
wave action, settlement, and ice damage.  Buried stems should
be encased in an oil-filled pipe supported on pedestals.  No
catwalks or similar access structures will be allowed on
reservoirs where freezing occurs or significant floating debris is
present.  All outlets which are operated with electrical
equipment must have back-up generating capability or a manual
bypass system capable of being operated in a reasonable amount
of time.

J.  All outlets shall be properly vented to avoid cavitation,
surging, and reservoir vortexes.  On low head dams adequate
ventilation may naturally occur through the conduit if a free
water surface is maintained.  In most cases a vent pipe and air
manifold around the perimeter of the conduit immediately
downstream of the gate will be required.  The air supply lines
should be conservatively sized for the anticipated flows and

protected in the same manner as the outlet control lines or
stems.

K.  All operators and supporting equipment for outlet
controls should be properly protected and secured.  Particular
attention needs to be given to protection from vandals and
unauthorized operation.  All outlet controls should be clearly
marked as to which way the gates and valves operate so that
overloading of a closed gate or valve should not occur.

L.  Outlet controls should be accessible when the spillways
are in use.

R655-11-8.  Spillway Requirements.
A.  On all spillway control structures, provisions should be

made for aeration of the nappe.
B.  All spillways excavated in soils or soft rock should

include a check structure to avoid headcutting and lowering of
the spillway flowline.

C.  All spillway channels should have suitable armor to
prevent erosion.

D.  If the spillway has concrete sidewalls, adequate
weepholes should be provided or the walls should be designed
with full hydrostatic loads in conjunction with the soil loads.

E.  For spillways in remote areas where significant
snowfall occurs, efforts should be made to maximize the
southern exposure of the spillway to prevent ice blockage.  In
many cases elimination of tall trees will be required.

F.  All construction joints should be provided with
adequate water stops.

G.  Design provisions should be made so that downstream
spillway channel flows cannot encroach on the dam.

H.  All spillways draining reservoirs with large amounts of
floating debris should include a log boom to avoid plugging the
spillway.

I.  Spillway designs should provide for energy dissipation
so that waters returned to the natural channel will not cause
erosion.

J.  For spillways with concrete floors, provisions should be
made to control uplift pressures.

K.  Stop logs or flashboards which restrict the design
spillway capacity will not be allowed.

R655-11-9.  Other Design Requirements.
A.  To facilitate inspection, all dams shall have a zone 25

feet beyond all contacts at the downstream groins and toe of the
dam in which all woody vegetation is to be removed.

B.  If the dam is located in an area where grazing occurs,
then livestock must be restricted from the dam by suitable
fencing.

C.  Unless the dam crest serves as a public road, a suitable
gate or other barrier should be installed to prohibit traffic.

D.  Geosynthetics may not be used in a dam as the primary
design feature unless specifically approved, in writing, by the
State Engineer.

E.  The foundation downstream of a dam should be graded
to convey seepage waters and runoff away from the dam.

F.  All control houses and other structures housing
instrumentation and operating devices should be designed to
discourage unauthorized entry and damage from vandalism.

G.  If burrowing animal activity is anticipated to be
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excessive, design consideration should be made to prohibit their
entry, or place materials as a shell which are not capable of
sustaining a rodent hole.

R655-11-10.  Instrumentation.
Instrumentation on a dam serves the purposes of comparing

actual performance with predicted performance and to observe
the long term performance for unexpected changes, indicating
a safety problem.  Since each dam site and design varies,
considerable judgment is needed in developing an
instrumentation plan.  The State Engineer may require any
instrumentation necessary to adequately monitor a dam to insure
its safety.  Where instrumentation is required threshold values
should be established for field personnel.  Readings which
exceed threshold values will indicate that the design criteria has
been exceeded and the stability analysis should be reevaluated.
Some minimal instrumentation will be required on dams as
outlined in the following paragraphs.

R655-11-10A.  Reservoir Staff Gages.
All dams shall have a suitable staff gage to monitor

reservoir levels.  Staff gages should be designed to be durable
and capable of resisting movement, water forces and ice.  All
gages shall have permanent markings at a minimum of one foot
intervals with actual elevations recorded at five foot intervals.
The State Engineer may allow the use of other measuring
devices if it can be demonstrated that they are reliable and
accurate.

R655-11-10B.  Survey Markers and Bench Marks.
All moderate and high hazard dams shall have permanent

survey markers on the crest of the dam to monitor vertical and
horizontal movement.  The survey markers should be located to
prevent damage from traffic.  In conjunction with the survey
markers a permanent bench mark shall be installed on each
abutment, sufficiently removed from the dam so any effects of
the dam movement will not be felt at the bench mark.  Reference
markers should be established so the bench mark can be reset in
the event of damage.  Spacing of survey markers should not
exceed 200 feet and spacing should be decreased as the height
of the dam increases.

R655-11-10C.  Piezometers.
A.  All high hazard dams as well as moderate hazard dams,

at the State Engineer’s discretion, shall include piezometers.  As
a minimum, piezometers should be installed along two cross
sections of the dam, one of which should be at or near the
maximum section.  Each cross section should include
piezometers at critical locations in the embankment and
foundation.  It is preferable to have only one piezometer in each
hole; however, more than one piezometer may be installed in
each hole if the intervening zone between the piezometer tips
can be adequately sealed.

B.  All piezometers should have a surface casing projecting
beyond the ground with the surface casing adequately sealed.
The surface casing should include a locking cap to prevent
unauthorized access.

C.  All piezometer holes should be logged during drilling
and any pertinent information included on the as-constructed

plans.  As-built locations, designations and elevations of the top,
bottom, and porous interval of the piezometers should be shown
on the as-constructed plans.

R655-11-10D.  Seepage Measurements.
Seepage measurements for all drains and collection pipes

should be provided, as outlined in R655-11-6E, for all high and
moderate hazard dams.  Any significant seepage areas which
develop following the initial filling should also be provided
with measuring devices.

R655-11-10E.  Strong Motion Instruments.
The State Engineer may require strong-motion

instrumentation in seismic zones 2 and 3.

R655-11-11.  Abandonment of Dams.
Abandonment of all dams requires approval by the State

Engineer.

R655-11-11A.  Removal of Dam.
If it is proposed to totally remove a dam, the main concern

is to return the stream and reservoir basin to their pre-dam
condition.  Plans should be submitted showing how the original
channel is to be reclaimed, how deposited silts are to be
controlled, and what methods will be used to revegetate the
reservoir basin and riparian areas.

R655-11-11B.  Breaching of Dam.
If a dam is to be breached the following minimum criteria

should be met:
1.  The flowline of the breach should be excavated down

to natural ground or stabilized at the top of the silt level.  In
most cases grade control and drop structures will be required to
avoid mobilization of reservoir silts and debris.

2.  The breach should be designed to pass a flood with a
return interval of 100 years without backing water up in the
historic reservoir more than five feet.

3.  Regardless of hydraulic requirements the bottom width
of the breach will be one half the structural height of the dam
with an absolute minimum of 10 feet.  Additional width may be
required by the State Engineer in areas where beaver activity
occurs.

4.  Breach side slopes must be flat enough to hold the slope
when saturated, with an absolute minimum of one vertical on
one horizontal.  In areas where there is significant human travel,
the minimum side slopes should be one vertical on two
horizontal.

5.  The exposed banks and bottom of the breach should be
protected with riprap, vegetation, or other suitable means to
prevent downcutting and lateral slope erosion.

6.  Barriers should be placed on the original dam crest to
warn any possible traffic on the crest of the breach.

R655-11-12.  Construction.
The State Engineer will monitor construction of approved

projects as outlined in the following paragraphs.

R655-11-12A.  Informal Construction Inspections.
During the course of constructing, enlarging, repairing, or
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removing a dam, the State Engineer may make periodic
inspections to determine compliance with plans and
specifications, as well as to observe field conditions to see if
actual conditions are consistent with those used during design.
Any problems observed will be pointed out to the resident
inspector or engineer for correction or change.  All significant
problems noted will be outlined in a letter to the owner and the
owner’s engineer.  The engineer must respond in writing to the
State Engineer as to what steps were undertaken to correct the
problems.

R655-11-12B.  Formal Construction Inspections.
In approving plans the State Engineer may require his

approval of certain construction operations before the next
phase of construction can commence.  The owner’s engineer or
inspector must notify the State Engineer and determine a
mutually acceptable time to observe and approve the work prior
to continuation of the construction.  Written acceptance of work
inspected during formal inspections will be sent to the owner
and his engineer.

R655-11-12C.  Construction Reporting Requirements.
Written documentation of all construction activities should

be maintained by the owner’s engineer.  The documentation
must be submitted weekly to the State Engineer by the owner’s
engineer when any work is underway.  At a minimum the
documentation should include:

1.  All materials certifications submitted by suppliers to
insure compliance with specifications.

2.  Results of all material tests or any other testing
undertaken during construction.  Any tests not meeting the
requirements of the plans must include notations indicating what
was done to correct the sub-standard work.

3.  All engineers’ and inspectors’ diaries, field notes, or
other written documentation.

4.  Photographs to clarify work completed or problems
noted.

5.  All geological logs of foundation excavations.

R655-11-12D.  Change Order Approvals.
All change orders revising the plans that involve technical

changes must be approved by the State Engineer.  Since the
State Engineer is not a party to the construction contract, change
orders involving strictly payment to the contractor do not need
to be approved by the State Engineer.

R655-11-12E.  Final Inspection.
Before any dam can be placed in operation a final

inspection of the project must be undertaken by the State
Engineer and his written acceptance of the project received.  The
Emergency Action Plan, Standard Operating Plan, and Initial
Filling Plan, if required, must be completed and approved before
final acceptance and authorization for filling can be given.  As-
constructed plans of the project must be submitted within 60
days of the date of the final inspection.  All as-constructed plans
submitted must be on a high quality reproducible medium.  As-
constructed plans should reflect design changes made during
construction, geological logs of the foundation excavation, and
piezometer borings.

KEY:  dams, earthquakes, floods, reservoirs
June 20, 1997 73-5a
Notice of Continuation July 12, 2001



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 307

R655.  Natural Resources, Water Rights.
R655-12.  Requirements for Operational Dams.
R655-12-1.  Authority and Applicability.

The following rule is established under the authority of
Title 73, Chapter 5a.  The procedures constitute minimum
operational requirements for dams.  Additional procedures may
be required to comply with any other governing statute, federal
law, federal regulation, or local ordinance.  These rules apply to
any dam constructed in the state with the exception of those
specifically exempted by Section 73-5a-102, and those dams not
requiring plans as outlined in Section 73-5a-202.

R655-12-2.  Definitions.
Definitions are as outlined in R655-10-4.

R655-12-3.  Initial Filling Plans.
All high and moderate hazard dams will require initial

filling plans for their first cycle of complete filling and draining
following construction, enlargement, or repairs which involve
substantial excavation of the dam.  The initial filling plan must
be approved by the State Engineer prior to filling.

R655-12-3A.  Content of Initial Filling Plans.
Initial filling plans should include the following

information:
1.  The rate, in vertical feet per day, that the reservoir

should be filled or drawn down.  Instructions on what steps
should be taken in the event inflow exceeds the established rate.
Rates and criteria can vary with reservoir elevation.

2.  The frequency at which the dam will be observed or
inspected and who is responsible.  A checklist should be
provided so critical features are observed.

3.  The frequency at which all instrumentation is to be read
and how the readings are to be distributed to interested parties.
Predicted performance of instrumentation should be included
and a reporting procedure established to review unexpected
readings in a timely manner.

4.  Reference to the Emergency Action Plan should be
given so the inspector or engineer understands emergency
procedures and contacts to be made when unusual conditions,
or possible failure, are observed.

5.  A procedure should be outlined whereby the data and
observations obtained following the first cycle of filling can be
included to supplement or modify the Standard Operating Plan.

6.  The Initial Filling Plan should include a requirement
that any project features that did not function as designed must
be re-evaluated with provisions for mitigation work provided
when necessary.

R655-12-3B.  Reporting Requirements.
All information generated during the initial filling should

be submitted to the State Engineer on a frequency to be
determined by the State Engineer for each project.  All analyses
and reports produced as per R655-12-3A must also be submitted
and approved by the State Engineer.

R655-12-4.  Standard Operating Plans.
All dams that have a hazard designation of high or

moderate requiring submission of plans pursuant to Section 73-

5a-202 must have a standard operating plan approved by the
State Engineer.

R655-12-4A.  Content.
The standard operating plan must include the following:
1.  General information on the dam and reservoir including

the history, a description of the project, persons responsible,
agreements with other entities, and the purpose of the project.

2.  Inspection list detailing what items should be inspected
routinely by the owner or his agent.

3.  Routine maintenance schedule and procedures such as
rodent removal, vegetation control, floating debris removal,
lubrication, painting, grading, riprap repair, and erosion repair.

4.  Outlet and spillway operation including operation and
maintenance of any mechanical, hydraulic, or electrical systems
used.  Emergency or back-up procedures should be included.

5.  Instrumentation operation including threshold values,
reading schedules, reporting procedures, and maintenance.

6.  Reservoir operation including descriptions of
controlling floatable debris, monitoring unstable soils, control
of sediment, public access, and inundation areas.

7.  Safety and health hazards and procedures to mitigate the
hazards.

8.  Recordkeeping and reporting procedures including
necessary forms and examples.

R655-12-4B.  Reporting Requirement.
All operating reports produced by the owner or his agents

must be submitted to the State Engineer, upon his request,
within 30 days.

R655-12-4C.  Instrumentation Monitoring and Reporting.
The following monitoring and reporting requirements are

applicable to all instrumented dams under normal, long term
operating conditions.  Different monitoring and reporting
requirements, for long term operation, can be implemented if
deemed appropriate by the State Engineer. Instrumentation
requirements for new dams should be outlined in the Initial
Filling Plan as per R655-12-3A.  The type of instrumentation
required is presented in R655-11-10.

1.  Seepage in the vicinity of any dam shall be collected in
a properly designed drainage system with provisions to measure
the flow rate as outlined in R655-11-6E.

2.  All piezometers and drains shall be monitored at least
monthly when the reservoir exceeds 50% of the hydraulic
height. Readings shall be obtained on a weekly basis when the
reservoir exceeds 90% of the hydraulic height.  In all cases,
instrumentation should be monitored at the beginning of the
reservoir filling season, at the peak reservoir elevation, and at
the maximum reservoir drawdown.

3.  The elevation of the reservoir shall be recorded at the
time of all readings as described in 2. above.

4.  All dam instrumentation (including piezometers, drains,
reservoir gage, survey monuments, and any other dam
instrumentation) shall be monitored immediately following an
earthquake where ground motions are felt in the area or the
owner is informed of seismic activity in the vicinity.  Results of
the inspection and instrumentation readings should be
immediately sent to the State Engineer.
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5.  Copies of all instrumentation monitoring data should be
forwarded to the State Engineer, on a monthly basis, following
collection of the data.  It is the responsibility of those obtaining
the data to know if readings are within normal historical and/or
design operating parameters.  Emergency conditions should be
assumed if readings exceed normal historical and/or design
operating parameters and immediate notification of the State
Engineer is required.

6.  All instrumentation shall be documented by plotting
locations on a plan view of the dam and by assigning a unique,
identifiable name.  A table for all instruments which provides
base line data shall also be prepared.  Piezometer data should
include the name, location, monitoring location (e.g., zone 1,
zone 2, foundation), top elevation, total depth, and depth of
porous interval.  Drain data should include the name, location,
collection interval, and flow rate monitoring methods.  Survey
monuments should include the name, location, and vertical and
horizontal coordinates.  The reservoir storage gage should be
marked in at least one foot intervals and an elevation datum
provided that is consistent with all other dam instrumentation.

7.  The data required for any other dam instrumentation
(inclinometers, temperature probes, chemical composition), will
depend on the type and purpose of the instrumentation.

R655-12-5.  Minimum Standards for Existing Dams.
The following minimum standards are applicable to

existing high hazard dams.  In the event compliance with the
following standards may not be cost effective, the State
Engineer may consider other alternatives such as risk-based
assessments, acquisition of habitable structures, acquisition of
downstream easements, installation of early warning systems,
construction of levees, or other means to diminish the threat to
human life.

R655-12-5A.  Hydrologic Requirements.
All sections of R655-11-4 that apply to high hazard dams

shall be considered to be the minimum standards for hydrologic
requirements for existing dams with the following exceptions:

1.  Areal reductions used for the local storm probable
maximum precipitation (PMP) may be obtained from, "Final
Report Probable Maximum Precipitation Estimates for Short
Duration, Small Area Storms in Utah", by Donald T. Jensen,
submitted October 1995, herein incorporated by reference.  The
general storm peak 6 hour PMP should represent the minimum
precipitation for the local storm.

2.  The State Engineer may, following review of the
documentation, accept the results of a site specific PMP study.

R655-12-5B.  Seismic Requirements.
All sections of R655-11-5 shall be considered the minimum

seismic standards for existing dams with the exception that an
analysis for the Operating Basis Earthquake (OBE) will not be
required.

R655-12-5C.  Embankment Requirements.
Provisions of R655-11-6A shall apply to existing dams.

Remaining portions of R655-11-6 shall apply to existing dams
if the State Engineer feels compliance with these sections, or
any part thereof, is necessary for the safety of the structure.

R655-12-5D.  Outlet Requirements.
Provisions of R655-11-7C, with the exception of

subsections D, G and H, shall apply to existing dams unless the
State Engineer specifically exempts the dam from compliance
in writing.

R655-12-5E.  Spillway Requirements.
Provisions of R655-11-8, with the exception of subsections

D,F and I, shall apply to existing dams.

R655-12-5F.  Other Requirements.
Provisions of R655-11-9 shall apply to existing dams if, in

the opinion of the State Engineer, compliance is necessary for
the safety of the structure.

R655-12-5G.  Instrumentation.
Provisions of R655-11-10 shall apply to existing dams

unless exempted in writing by the State Engineer.

R655-12-6.  Emergency Action Plans.
All owners of high hazard dams shall prepare, maintain,

and exercise an emergency action plan.

R655-12-6A.  Content.
A.  The emergency action plan shall include the following:
1.  A notification flowchart for informing emergency

support agencies, downstream interests, and the State Engineer.
2.  A dam failure inundation map of a suitable scale and

with sufficient topographical information which can be easily
used by emergency support people.  The map should be
understandable by the public at large since persons which may
be responsible for evacuation may have minimal training in
reading maps.  The State Engineer may waive the requirement
for inundation maps if it can be shown that written descriptions
of evacuation zones are clearer and easier to follow.

3.  Procedures to identify possible emergencies, at what
level an emergency action is initiated, and who is responsible
for making necessary contacts.

4.  A list of available materials, equipment, and manpower
which can be activated on short notice to deal with possible
emergencies or to mitigate damage following a dam failure.

B.  All emergency action plans must be approved by the
State Engineer.  All persons included on the notification
flowchart should receive copies and understand their role in the
plan.

KEY:  dam safety, dams, reservoirs
June 20, 1997 73-5a
Notice of Continuation July 12, 2001
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R657.  Natural Resources, Wildlife Resources.
R657-5.  Taking Big Game.
R657-5-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19,
the Wildlife Board has established this rule for taking deer, elk,
pronghorn, moose, bison, bighorn sheep, and Rocky Mountain
goat.

(2)  Specific dates, areas, methods of take, requirements,
and other administrative details which may change annually are
published in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation and the Antlerless Addendum to the Bucks, Bulls
and Once-In-A-Lifetime Proclamation of the Wildlife Board for
taking big game.

R657-5-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Antlerless deer" means a deer without antlers or with

antlers five inches or shorter.
(b)  "Antlerless elk" means an elk without antlers or with

antlers five inches or shorter.
(c)  "Antlerless moose" means a moose with antlers shorter

than its ears.
(d)  "Arrow quiver" means a portable arrow case that

completely encases all edges of the broadheads.
(e)  "Buck deer" means a deer with antlers longer than five

inches.
(f)  "Buck pronghorn" means a pronghorn with horns

longer than five inches.
(g)  "Bull elk" means an elk with antlers longer than five

inches.
(h)  "Bull moose" means a moose with antlers longer than

its ears.
(i)  "Cow bison" means a female bison.
(j)  "Doe pronghorn" means a pronghorn without horns or

with horns five inches or shorter.
(k)  "Highway" means the entire width between property

lines of every way or place of any nature when any part of it is
open to the use of the public as a matter of right for vehicular
travel.

(l)  "Hunter’s choice" means either sex may be taken.
(m)  "Ram" means a male desert bighorn sheep or Rocky

Mountain bighorn sheep.
(n)(i)  "Resident" for purposes of this rule means a person

who:
(A)  has been domiciled in the state of Utah for six

consecutive months immediately preceding the purchase of a
license or permit; and

(B)  does not claim residency for hunting, fishing, or
trapping in any other state or country.

(ii)  A Utah resident retains Utah residency if that person
leaves this state:

(A)  to serve in the armed forces of the United States or for
religious or educational purposes; and

(B)  complies with Subsection (m)(i)(B).
(iii)(A)  A member of the armed forces of the United States

and dependents are residents for the purposes of this chapter as
of the date the member reports for duty under assigned orders in
the state if the member:

(I)  is not on temporary duty in this state; and
(II)  complies with Subsection (m)(i)(B).
(iv)  A copy of the assignment orders must be presented to

a wildlife division office to verify the member’s qualification as
a resident.

(v)  A nonresident attending an institution of higher
learning in this state as a full-time student may qualify as a
resident for purposes of this chapter if the student:

(A)  has been present in this state for 60 consecutive days
immediately preceding the purchase of the license or permit;
and

(B)  complies with Subsection (m)(i)(B).
(vi)  A Utah resident license or permit is invalid if a

resident license for hunting, fishing, or trapping is purchased in
any other state or country.

(vii)  An absentee landowner paying property tax on land
in Utah does not qualify as a resident.

(o)  "Spike bull" means a bull elk which has at least one
antler having no branching above the ears. Branched means a
projection on an antler longer than one inch, measured from its
base to its tip.

R657-5-3.  License, Permit, and Tag Requirements.
(1)  A person may engage in hunting protected wildlife or

in the sale, trade, or barter of protected wildlife or their parts in
accordance with Section 23-19-1 and the rules or proclamations
of the Wildlife Board.

(2)  Any license, permit, or tag that is mutilated or
otherwise made illegible is invalid and may not be used for
taking or possessing big game.

R657-5-4.  Age Requirements and Restrictions.
(1)(a)  A person 14 years of age or older may purchase a

permit and tag to hunt big game.  A person 13 years of age may
purchase a permit and tag to hunt big game if that person’s 14th
birthday falls within the calendar year for which the permit and
tag are issued.

(2)(a)  A person at least 14 years of age and under 16 years
of age must be accompanied by his parent or legal guardian, or
other responsible person 21 years of age or older and approved
by his parent or guardian, while hunting big game with any
weapon.

(b)  As used in this section, "accompanied" means at a
distance within which visual and verbal communication are
maintained for the purposes of advising and assisting.

R657-5-5.  Duplicate License and Permit.
(1)  Whenever any unexpired license, permit, tag or

certificate of registration is destroyed, lost or stolen, a person
may obtain a duplicate from a division office, for five dollars or
half of the price of the original license, or permit, whichever is
less.

(2)  The division may waive the fee for a duplicate
unexpired license, permit, tag or Certificate of Registration
provided the person did not receive the original license, permit,
tag or certificate of registration.

R657-5-6.  Companion Hunting.
(1)  A person may take a deer or elk for a person who is
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legally blind or quadriplegic provided the blind or quadriplegic
person:

(a)  meets hunter education requirements as provided in
Section 23-19-11 and Rule R657-23;

(b)  purchases the appropriate permit and tag;
(c)  obtains a certificate of registration from the division;

and
(d)  is accompanied by a companion hunter who has

completed a division approved hunter education course as
provided in Section 23-19-11 and Rule R657-23.

(2)  A person who is legally blind may obtain a certificate
of registration from the division by submitting a signed
statement by a licensed ophthalmologist, optometrist, or
physician verifying that the applicant:

(a)  has no more than 20/200 visual acuity in the better eye
when corrected; or

(b)  has, in the case of better than 20/200 central vision, a
restriction of the field of vision in the better eye which subtends
an angle of vision 20 degrees or less.

(3)  A person who is quadriplegic may obtain a certificate
of registration from the division by submitting a signed
statement by a licensed physician verifying that the applicant is
quadriplegic.

(4)  The blind or quadriplegic person must be accompanied
by the companion hunter at the time of kill and while
transporting the deer or elk.

R657-5-7.  Special Season Extension for Disabled Persons.
(1)  A certificate of registration may be obtained from a

division office requesting an extension of 30 days for any
limited entry hunt, provided the person requesting the extension:

(a)  is quadriplegic or permanently confined to a
wheelchair;

(b)  meets hunter education requirements as provided in
Section 23-19-11 and Rule R657-23; and

(c)  obtains the appropriate permit and tag.

R657-5-8.  Hunting Hours.
Big game may be taken only between one-half hour before

official sunrise through one-half hour after official sunset.

R657-5-9.  Temporary Game Preserves.
(1)(a)  A person who does not have a valid permit to hunt

on a temporary game preserve may not carry a firearm or archery
equipment on any temporary game preserve while the respective
hunts are in progress.

(b)  "Carry" means having a firearm on your person while
hunting in the field.

(2)  As used in this section, "temporary game preserve"
means all bull elk, buck pronghorn, moose, bison, bighorn
sheep, Rocky Mountain goat, limited entry buck deer areas and
cooperative wildlife management units, excluding incorporated
areas, cities, towns and municipalities.

(3)  Weapon restrictions on temporary game preserves do
not apply to:

(a)  a person licensed to hunt upland game or waterfowl
provided the person complies with Rules R657-6 and R657-9
and the Upland Game Proclamation and Waterfowl
Proclamation, respectively, and possessing only legal weapons

to take upland game and waterfowl;
(b)  livestock owners protecting their livestock; or
(c)  peace officers in the performance of their duties.

R657-5-10.  Prohibited Weapons.
(1)  A person may not use any weapon or device to take big

game other than those expressly permitted in this rule.
(2)  A person may not use:
(a)  a firearm capable of being fired fully automatic; or
(b)  any light enhancement device or aiming device that

casts a beam of light.

R657-5-11.  Rifles and Shotguns.
(1)  The following rifles and shotguns may be used to take

big game:
(a)  any rifle firing centerfire cartridges and expanding

bullets; and
(b)  a shotgun, 20 gauge or larger, firing only 00 or larger

buckshot or slug ammunition.

R657-5-12.  Handguns.
(1)  A handgun may be used to take deer and pronghorn,

provided the handgun is a minimum of .24 caliber, fires a
centerfire cartridge with an expanding bullet and develops 500
foot-pounds of energy at the muzzle.

(2)  A handgun may be used to take elk, moose, bison,
bighorn sheep, and Rocky Mountain goat provided the handgun
is a minimum of .24 caliber, fires a centerfire cartridge with an
expanding bullet and develops 500 foot-pounds of energy at 100
yards.

R657-5-13.  Muzzleloaders.
(1)  A muzzleloader may be used during any big game

hunt, except an archery hunt, provided the muzzleloader:
(a)  can be loaded only from the muzzle;
(b)  has open sights, peep sights, or a fixed non-magnifying

1x scope;
(c)  has a single barrel;
(d)  has a minimum barrel length of 18 inches;
(e)  is capable of being fired only once without reloading;
(f)  powder and bullet, or powder, sabot and bullet are not

bonded together as one unit for loading;
(g)  is loaded with black powder or black powder

substitute, which must not contain nitrocellulose based
somkeless powder.

(2)(a)  A lead or expanding bullet or projectile of at least
40 caliber must be used to hunt big game.

(b)  A 170 grain or heavier bullet, including sabots must be
used for taking deer and pronghorn.

(c)  A 210 grain or heavier bullet must be used for taking
elk, moose, bison, bighorn sheep, and Rocky Mountain goat,
except sabot bullets used for taking these species must be a
minimum of 240 grains.

(3)(a)  A person who has obtained a muzzleloader permit
may not possess or be in control of any firearm other than a
muzzleloading rifle or have a firearm other than a
muzzleloading rifle in his camp or motor vehicle during a
muzzleloader hunt.

(b)  The provisions of Subsection (a) do not apply to:
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(i)  a person licensed to hunt upland game or waterfowl
provided the person complies with Rules R657-6 and R657-9
and the Upland Game Proclamation and Waterfowl
Proclamation, respectively, and possessing only legal weapons
to take upland game or waterfowl;

(ii)  a person licensed to hunt big game species during
hunts that coincide with the muzzleloader hunt; or

(iii)  livestock owners protecting their livestock.

R657-5-14.  Archery Equipment.
(1)  Archery equipment may be used during any big game

hunt, except a muzzleloader hunt, provided:
(a)  the minimum bow pull is 40 pounds at the draw or the

peak, whichever comes first; and
(b)  arrowheads used have two or more sharp cutting edges

that cannot pass through a 7/8 inch ring;
(c)  expanding arrowheads cannot pass through a 7/8 inch

ring when expanded; and
(d)  arrows must be a minimum of 20 inches in length from

the tip of the arrowhead to the tip of the nock, and must weigh
at least 300 grains.

(2)  The following equipment or devices may not be used
to take big game:

(a)  a crossbow; except as provided in Section R657-5-15.
(b)  arrows with chemically treated or explosive

arrowheads;
(c)  a mechanical device for holding the bow at any

increment of draw;
(d)  a release aid that is not hand held or that supports the

draw weight of the bow; or
(e)  a bow with an attached electronic range finding device

or a magnifying aiming device.
(3)  Arrows carried in or on a vehicle where a person is

riding must be in an arrow quiver or a closed case.
(4)(a)  A person who has obtained an archery permit may

not possess or be in control of a firearm or have a firearm in his
camp or motor vehicle during an archery hunt.

(b)  The provisions of Subsection (a) do not apply to:
(i)  a person licensed to hunt upland game or waterfowl

provided the person complies with Rules R657-6 and R657-9
and the Upland Game Proclamation and Waterfowl
Proclamation, respectively, and possessing only legal weapons
to take upland game or waterfowl;

(ii)  a person licensed to hunt big game species during
hunts that coincide with the archery hunt; or

(iii)  livestock owners protecting their livestock.

R657-5-15.  Crossbows.
(1)(a)  A disabled person who has a permanent, physical

disability may use a crossbow to hunt deer, elk or pronghorn
during the respective archery hunt dates provided in the Bucks,
Bulls and Once-In-A-Lifetime Proclamation of the Wildlife
Board for taking big game, provided that person:

(i)  applies for and obtains a certificate of registration
authorizing the use of a crossbow; and

(ii)  provides a physician’s statement confirming the
disability as defined in Subsection (b).

(b)  "Disabled person" means a person who has a
permanent physical impairment due to injury or disease,

congenital or acquired, which renders the person so severely
disabled as to be unable to use conventional archery equipment.

(2)(a)  Any crossbow used to hunt deer, elk or pronghorn
must have:

(i)  a stock that is at least 18 inches long;
(ii)  a minimum draw weight of 125 pounds;
(iii)  a draw length that is at least 18 inches from the front

of the crossbow to the back of the string in a cocked position;
and

(iv)  a positive safety mechanism.
(b)  Arrows or bolts used must be at least 18 inches long

and must have a broadhead with two or more sharp cutting
edges that cannot pass through a 7/8 inch ring.

(3)  The following equipment or devices may not be used
to take big game:

(a)  arrows with chemically treated or explosive
arrowheads; or

(b)  a bow with an attached electronic range finding device
or a magnifying aiming device.

(4)  Arrows or bolts carried in or on a vehicle where a
person is riding must be in an arrow quiver or a closed case.

(5)  A cocked crossbow may not be carried in or on a
vehicle.

R657-5-16.  Areas With Special Restrictions.
(1)(a)  Hunting of any wildlife is prohibited within the

boundaries of all park areas, except those designated by the
Division of Parks and Recreation in Rule R651-603-5.

(b)  Hunting with rifles and handguns in park areas
designated open is prohibited within one mile of all park area
facilities, including buildings, camp or picnic sites, overlooks,
golf courses, boat ramps, and developed beaches.

(c)  Hunting with shotguns or archery equipment is
prohibited within one-quarter mile of the areas provided in
Subsection (b).

(2)  Hunting is closed within the boundaries of all national
parks and monuments unless otherwise provided by the
governing agency.

(3)  Hunters obtaining a Utah license, permit or tag to take
big game are not authorized to hunt on tribal trust lands.
Hunters must obtain tribal authorization on tribal trust lands.

(4)  Military installations, including Camp Williams, are
closed to hunting and trespassing unless otherwise authorized.

(5)  In Salt Lake County, a person may not:
(a)  hunt big game or discharge a shotgun or archery

equipment within 600 feet of a road, house, or any other
building;

(b)  discharge a rifle, handgun, shotgun firing slug
ammunition, or muzzleloader within one mile of a cabin, house,
or other building regularly occupied by people, except west of
I-15 a muzzleloader may not be discharged within one-half mile
of a cabin, house, or other building regularly occupied by
people; or

(c)  discharge a rifle, handgun, shotgun firing slug
ammunition, or muzzleloader in Salt Lake County, south of I-80
and east of I-15.

(6)  Hunting is closed within a designated portion of the
town of Alta.  Hunters may refer to the town of Alta for
boundaries and other information.
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(7)  Domesticated Elk Facilities and Domesticated Elk
Hunting Parks, as defined in Section 4-39-102(2) and Rules
R58-18 and R58-20, are closed to big game hunting.  This
restriction does not apply to the lawful harvest of domesticated
elk as defined and allowed pursuant to Rule R58-20.

(8)  State waterfowl management areas are closed to taking
big game, except as otherwise provided in the proclamation of
the Wildlife Board for taking big game.

(9)  Hunters are restricted to using archery equipment,
muzzleloaders or shotguns on the Matheson Wetlands.

R657-5-17.  Spotlighting.
(1)  Except as provided in Section 23-13-17:
(a)  a person may not use or cast the rays of any spotlight,

headlight, or other artificial light to locate protected wildlife
while having in possession a firearm or other weapon or device
that could be used to take or injure protected wildlife; and

(b)  the use of a spotlight or other artificial light in a field,
woodland, or forest where protected wildlife are generally found
is prima facie evidence of attempting to locate protected
wildlife.

(2)  The provisions of this section do not apply to the use
of headlights or other artificial light in a usual manner where
there is no attempt or intent to locate protected wildlife.

R657-5-18.  Use of Vehicle or Aircraft.
(1)(a)  A person may not use an airplane or any other

airborne vehicle or device, or any motorized terrestrial or
aquatic vehicle, including snowmobiles and other recreational
vehicles, except a vessel as provided in Subsection (c), to take
protected wildlife.

(b)  A person may not take protected wildlife being chased,
harmed, harassed, rallied, herded, flushed, pursued or moved by
an aircraft or any other vehicle or conveyance listed in
Subsection (a).

(c)  Big game may be taken from a vessel provided:
(i)  the motor of a motorboat has been completely shut off;
(ii)  the sails of a sailboat have been furled; and
(iii)  the vessel’s progress caused by the motor or sail has

ceased.
(2)(a)  A person may not use any type of aircraft from 48

hours before any big game hunt begins through 48 hours after
any big game hunting season ends to:

(i)  transport a hunter or hunting equipment into a hunting
area;

(ii)  transport a big game carcass; or
(iii)  locate, or attempt to observe or locate any protected

wildlife.
(b)  Flying slowly at low altitudes, hovering, circling or

repeatedly flying over a forest, marsh, field, woodland or
rangeland where protected wildlife is likely to be found may be
used as evidence of violations of Subsections (1) and (2).

(3)  The provisions of this section do not apply to the
operation of an aircraft in a usual manner, or landings and
departures from improved airstrips, where there is no attempt or
intent to locate protected wildlife.

R657-5-19.  Party Hunting and Use of Dogs.
(1)  A person may not take big game for another person,

except as provided in Section R657-5-6.
(2)  A person may not use the aid of a dog to take, chase,

harm or harass big game.

R657-5-20.  Big Game Contests.
A person may not enter or hold a big game contest that:
(1)  is based on big game or their parts; and
(2)  offers cash or prizes totaling more than $500.

R657-5-21.  Tagging.
(1)  The carcass of any species of big game must be tagged

in accordance with Section 23-20-30.
(2)  A person may not hunt or pursue big game after any of

the notches have been removed from the tag or the tag has been
detached from the permit.

(3)  The tag must remain with the largest portion of the
meat until the animal is entirely consumed.

R657-5-22.  Transporting Big Game Within Utah.
(1)  A person may transport big game within Utah only as

follows:
(a)  the head or sex organs must remain attached to the

largest portion of the carcass;
(b)  the antlers attached to the skull plate must be

transported with the carcass of an elk taken in a spike bull unit;
and

(c)  the person who harvested the big game animal must
accompany the carcass and must possess a valid permit
corresponding to the tag attached to the carcass, except as
provided in Subsection (2).

(2)  A person who did not take the big game animal may
transport it only after obtaining a shipping permit or disposal
receipt from the division or a donation slip as provided in
Section 23-20-9.

R657-5-23.  Exporting Big Game From Utah.
(1)  A person may export big game or their parts from Utah

only if:
(a)  the person who harvested the big game animal

accompanies it and possesses a valid permit corresponding to
the tag which must be attached to the largest portion of the
carcass; or

(b)  the person exporting the big game animal or its parts,
if it is not the person who harvested the animal, has obtained a
shipping permit from the division.

R657-5-24.  Purchasing or Selling Big Game or Their Parts.
(1)  A person may only purchase, sell, offer or possess for

sale, barter, exchange or trade any big game or their parts as
follows:

(a)  Antlers, heads and horns of legally taken big game may
be purchased or sold only between February 15 through August
9;

(b)  Untanned hides of legally taken big game may be
purchased or sold only between August 20 through February 15;

(c)  Inedible byproducts, excluding hides, antlers and
horns, or legally possessed big game as provided in Subsection
23-20-3(1)(d), may be purchased or sold at any time;

(d)  tanned hides of legally taken big game may be
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purchased or sold at any time; and
(e)  shed antlers and horns may be purchased or sold at any

time.
(2)  A person selling or purchasing antlers, heads, horns or

untanned hides shall keep transaction records stating:
(a)  the name and address of the person who harvested the

animal;
(b)  the transaction date; and
(c)  the permit number of the person who harvested the

animal.
(3)  Subsection (2) does not apply to scouting programs or

other charitable organizations using untanned hides.

R657-5-25.  Possession of Antlers and Horns.
(1)  A person may possess antlers or horns or parts of

antlers or horns only from:
(a)  lawfully harvested big game;
(b)  antlers or horns lawfully purchased as provided in

Section R657-5-24; or
(c)  shed antlers or horns.
(2)  "Shed antler" means an antler which:
(a)  has been dropped naturally from a big game animal as

part of its annual life cycle; and
(b)  has a rounded base commonly known as the antler

button or burr attached which signifies a natural life cycle
process.

(3)  "Shed horn" means the sheath from the horn of a
pronghorn that has been dropped naturally as part of its annual
life cycle.  No other big game species shed their horns naturally.

R657-5-26.  Poaching-Reported Reward Permits.
(1)  Any person who provides information leading to

another person’s arrest and successful prosecution for wanton
destruction of a bull moose, desert bighorn ram, rocky mountain
bighorn ram, rocky mountain goat, bison, bull elk, buck deer or
buck pronghorn under Section 23-20-4 for any once-in-a-
lifetime species or within any limited entry area may receive a
permit from the division to hunt for the same species and on the
same once-in-a-lifetime or limited entry area where the violation
occurred, except as provided in Subsection (2).

(2)(a)  In the event that issuance of a poaching-reported
reward permit would exceed 5% of the total number of limited
entry or once-in-a-lifetime permits issued in the following year
for the respective area, a permit shall not be issued for that
respective area.  As an alternative, the division may issue a
permit as outlined in Subsections (b) or (c).

(b)  If the illegally taken animal is a bull moose, desert
bighorn ram, rocky mountain bighorn ram, rocky mountain goat
or bison, a permit for an alternative species and an alternative
once-in-a-lifetime or limited entry area that has been allocated
more than 20 permits may be issued.

(c)  If the illegally taken animal is a bull elk, buck deer or
buck pronghorn, a permit for the same species on an alternative
limited entry area that has been allocated more than 20 permits
may be issued.

(3)(a)  The division may issue only one poaching-reported
reward permit for any one animal illegally taken.

(b)  No more than one poaching-reported reward permit
shall be issued to any one person per successful prosecution.

(c)  No more than one poaching-reported reward permit per
species shall be issued to any one person in any one calendar
year.

(4)(a)  Poaching-reported reward permits may only be
issued to the person who provides the most pertinent
information leading to a successful prosecution.  Permits are not
transferrable.

(b)  If information is received from more than one person,
the director of the division shall make a determination based on
the facts of the case, as to which person provided the most
pertinent information leading to the successful prosecution in
the case.

(c)  The person providing the most pertinent information
shall qualify for the poaching-reported reward permit.

(5)  Any person who receives a poaching-reported reward
permit must be eligible to hunt and obtain big game permits as
provided in all rules and regulations of the Wildlife Board and
the Wildlife Resources Code.

(6)  For purposes of this section, "successful prosecution"
means the screening, filing of charges and subsequent
adjudication for the poaching incident.

R657-5-27.  Application Process for Premium Limited Entry,
Limited Entry, Cooperative Wildlife Management Unit and
Once-In-A-Lifetime Permits, and Application Process for
General Buck Deer and General Muzzleloader Elk Permits.

(1)(a)  A person may obtain only one permit per species of
big game, including premium limited entry, limited entry,
cooperative wildlife management unit, once-in-a-lifetime,
conservation, sportsman, landowner and general permits, except
antlerless permits as provided in the Antlerless Addendum and
permits as provided in Rule R657-42.

(b)  Hunting with a permit where payment has not been
received for that permit constitutes a violation of hunting
without a valid permit.

(2)  Applications are available from license agents, division
offices, and through the division’s Internet address.

(3)  A resident may apply in the big game drawing for the
following permits:

(a)  only one of the following:
(i)  buck deer - premium limited entry, limited entry and

cooperative wildlife management unit;
(ii)  bull elk - limited entry and cooperative wildlife

management unit; or
(iii)  special limited entry archery elk; or
(iv)  buck pronghorn - limited entry and cooperative

wildlife management unit; and
(b)  only one once-in-a-lifetime permit, including once-in-

a-lifetime cooperative wildlife management unit permits, except
as provided in Section R657-5-66(2)(b).

(4)  A nonresident may apply in the big game drawing for
the following permits:

(a)  only one of the following:
(i)  buck deer - premium limited entry and limited entry; or
(ii)  bull elk - limited entry; or
(iii)  special limited entry archery elk; or
(iv)  buck pronghorn - limited entry; and
(b)  only one once-in-a-lifetime permit.
(5)  A resident or nonresident may apply in the big game
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drawing for:
(a)  a general buck deer permit - statewide general archery,

or by region for general season or general muzzleloader; and
(b)  a general muzzleloader elk permit.
(6)  A person may not submit more than one application

per species as provided in Subsections (3) and (4) , and
Subsection (5) in the big game drawing.

(7)(a)  Applications must be mailed by the date prescribed
in the Bucks, Bulls and Once-In-A-Lifetime Proclamation of the
Wildlife Board for taking big game.  Applications filled out
incorrectly or received later than the date prescribed in the
Bucks, Bulls and Once-In-A-Lifetime Proclamation may be
rejected.

(b)  If an error is found on an application, the applicant
may be contacted for correction.

(8)(a)  Late applications, received by the date published in
the Bucks, Bulls and Once-In-A-Lifetime Proclamation, will not
be considered in the drawing, but will be processed, for the
purpose of entering data into the division’s draw database to
provide:

(i)  future preprinted applications;
(ii)  notification by mail of late application and other draw

opportunities; and
(iii)  re-evaluation of division or third-party errors.
(b)  The $5 handling fee will be used to process the late

application.  Any permit fees submitted with the application will
be refunded.

(c)  Late applications received after the date published in
the Bucks, Bulls and Once-In-A-Lifetime Proclamation shall not
be processed and shall be returned to the applicant.

(9)  Any person who applies for a hunt that occurs on
private land is responsible for obtaining written permission from
the landowner to access the property.  To avoid disappointment
and wasting the permit and fee if access is not obtained, hunters
should get permission before applying.  The division does not
guarantee access and does not have the names of landowners
where hunts occur.

(10) Only a resident may apply for or obtain a resident
permit and only a nonresident may apply for or obtain a
nonresident permit, except as provided in Subsections R657-5-
30(4) and R657-5-32(1).

(12)  To apply for a resident permit, a person must establish
residency at the time of purchase.

(13)  The posting date of the drawing shall be considered
the purchase date of a permit.

R657-5-28.  Fees for Premium Limited Entry, Limited Entry,
Cooperative Wildlife Management Unit and Once-In-A-
Lifetime Permits, and for General Buck Deer and General
Muzzleloader Elk Permits.

(1)  Each premium limited entry, limited entry, cooperative
wildlife management unit and once-in-a-lifetime application
must include:

(a)  the highest permit fee of any permits applied for;
(b)  a $5 nonrefundable handling fee for one of the

following permits:
(i)  buck deer;
(ii)  bull elk; or
(iii)  buck pronghorn; and

(c)  a $5 nonrefundable handling fee for a once-in-a-
lifetime permit; and

(d)  the $5 nonrefundable handling fee, if applying only for
a bonus point.

(2)  Each general buck deer and general muzzleloader elk
application must include:

(a)  the permit fee, which includes the $5 nonrefundable
handling fee for each species applied for; or

(b)  the $5 nonrefundable handling fee per species, if
applying only for a preference point.

R657-5-29.  Applying as a Group for Premium Limited
Entry, Limited Entry, Cooperative Wildlife Management
Unit and Once-In-A-Lifetime Permits, and for General Buck
Deer and General Muzzleloader Elk Permits.

(1)(a)  Up to four people may apply together for premium
limited entry, limited entry, and resident cooperative wildlife
management unit deer, elk or pronghorn permits in the big game
drawing and in the antlerless drawing.

(b)  Up to four people may apply together for general elk
permits in the big game drawing.

(c)  Up to ten people may apply together for general deer
permits in the big game drawing.

(2)(a)  Applicants must indicate the number of hunters in
the group by filling in the appropriate box on each application
form.

(b)  If the appropriate box is not filled out with the number
of hunters in the group, each hunter in that group shall be
entered into the drawing as individual hunters, and not as a
group.

(3)  Group applicants must submit their applications
together in the same envelope.

(4)  Residents and nonresidents may apply together.
(5)(a)  Group applications shall be processed as one single

application.
(b)  Any bonus points used for a group application, shall be

averaged and rounded down.
(6)  When applying as a group:
(a)  if the group is successful in the drawing, then all

applicants with valid applications in that group shall receive a
permit;

(b)  if the group is rejected due to an error in fees and only
one species is applied for, then the entire group is rejected;

(c)  if the group is rejected due to an error in fees and more
than one species is applied for, the group will be kept in the
drawing for any species with sufficient fees, using the draw
order; or

(d)  if one or more members of the group are rejected due
to an error other than fees, the members with valid applications
will be kept in the drawing, unless the group indicates on the
application that all members are to be rejected.

(i)  The applicant whose application is on the top of all the
applications for that group, will be designated the group leader.

(ii)  If any group member has an error on their application
that is not corrected during the correction process, the reject box
on the group leader’s application will determine whether the
entire group is rejected.

R657-5-30.  Premium Limited Entry, Limited Entry,
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Cooperative Wildlife Management Unit and Once-In-A-
Lifetime and General Buck Deer and General Muzzleloader
Elk Drawings.

(1)(a)  Big game drawing results may be posted at the Lee
Kay Center for Hunter Education, Cache Valley Hunter
Education Center, division offices and on the division Internet
address on the date published in the Bucks, Bulls and Once-In-
A-Lifetime Proclamation of the Wildlife Board for taking big
game.

(b)  Applicants shall be notified by mail of draw results by
the date published in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(2)  Permits for the big game drawing shall be drawn in the
following order:

(a)  premium limited entry, limited entry and cooperative
wildlife management unit buck deer;

(b)  limited entry, special limited entry and cooperative
wildlife management unit bull elk;

(c)  limited entry and cooperative wildlife management unit
buck pronghorn;

(d)  once-in-a-lifetime;
(e)  general buck deer; and
(f)  general muzzleloader elk.
(3)  Any person who draws one of the following permits is

not eligible to draw a once-in-a-lifetime permit:
(a)  a premium limited entry, limited entry or cooperative

wildlife management unit buck deer;
(b)  a limited entry, special limited entry, or cooperative

wildlife management unit bull elk; or
(c)  a limited entry or cooperative wildlife management unit

buck pronghorn.
(4)  If any permits listed in Subsection (2)(a) through (2)(d)

remain after the big game drawing after all choices have been
evaluated separately for residents and nonresidents, a second
evaluation will be done allowing cross-over usage of remaining
resident and nonresident permit quotas.

R657-5-31.  Premium Limited Entry, Limited Entry,
Cooperative Wildlife Management Unit and Once-In-A-
Lifetime, and General Buck Deer and General Muzzleloader
Elk Application Refunds.

(1)(a)  Unsuccessful applicants who applied in the initial
big game drawing and who applied with a check or money order
will receive a refund in May.

(b)  Unsuccessful applicants, who applied for remaining
permits in the big game drawing and who applied with a check
or money order, will receive a refund in July.

(2)(a)  Unsuccessful applicants, who applied with a credit
card, will not be charged for a permit.

(b)  Unsuccessful applicants, who applied as a group, will
receive an equally distributed refund of money remaining after
the successful applicants’ permits are paid for.

(c)  If group members have other financial arrangements
between themselves, group members should be prepared to
reallocate each group member’s individual refunds among
themselves.

(3)  The handling fees are nonrefundable.

R657-5-32.  Permits Remaining After the Drawing.

(1)  Permits remaining after the big game drawing are sold
only by mail or on a first-come, first-served basis beginning and
ending on the dates provided in the Bucks, Bulls and Once-In-
A-Lifetime Proclamation of the Wildlife Board for taking big
game.  These permits may be purchased by either residents or
nonresidents, except nonresidents may not purchase resident
cooperative wildlife management unit permits.

(2)  Applications are available from division offices,
through the division’s Internet address, and license agents.

(3)  The same application form used for premium limited
entry, limited entry, cooperative wildlife management unit and
once-in-a-lifetime permits, and for general buck deer and
general muzzleloader elk permits in the big game drawing must
be used when applying for remaining permits by mail.  The
handling fees are nonrefundable.

R657-5-33.  Waiting Periods for Deer.
(1)  A person who obtained a premium limited entry buck,

limited entry buck or cooperative wildlife management unit
buck deer permit through the big game drawing process during
the preceding two years may not apply in the big game drawing
for any of these permits during the current year.

(2)  A person who obtains a premium limited entry buck,
limited entry buck or cooperative wildlife management unit
buck deer permit through the big game drawing process, may
not apply for any of these permits again for a period of two
years.

(3)  A waiting period does not apply to:
(a)  general archery, general season, general muzzleloader,

antlerless deer, conservation, sportsman and poaching-reported
reward deer permits; or

(b)  cooperative wildlife management unit or limited entry
landowner buck deer permits obtained through the landowner.

R657-5-34.  Waiting Periods for Elk.
(1)  A person who obtained a limited entry or cooperative

wildlife management unit bull elk permit through the big game
drawing process during the preceding four years may not apply
in the big game drawing for any of these permits during the
current year.

(2)  A person who obtains a limited entry or cooperative
wildlife management unit bull elk permit through the big game
drawing, may not apply for any of these permits for a period of
five years.

(3)  A waiting period does not apply to:
(a)  general archery, general season, general muzzleloader,

special limited entry archery, antlerless elk, cooperative wildlife
management unit spike bull elk, conservation, sportsman and
poaching-reported reward elk permits; or

(b)  cooperative wildlife management unit or limited entry
landowner bull elk permits obtained through the landowner.

R657-5-35.  Waiting Periods for Pronghorn.
(1)  A person who obtained a buck pronghorn permit

through the big game drawing process in the preceding four
years, may not apply in the big game drawing for a buck
pronghorn permit during the current year.

(2)  A person who obtains a buck pronghorn or cooperative
wildlife management unit buck pronghorn permit through the
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big game drawing, may not apply for any of these permits for a
period of five years.

(3)  A waiting period does not apply to:
(a)  doe pronghorn, pronghorn conservation, sportsman and

poaching-reported reward permits; or
(b)  cooperative wildlife management unit or limited entry

landowner buck pronghorn permits obtained through the
landowner.

R657-5-36.  Waiting Periods for Antlerless Moose.
(1)  A person who obtained an antlerless moose permit or

a cooperative wildlife management unit antlerless moose permit
through the antlerless drawing process during the preceding four
years, may not apply for an antlerless moose permit during the
current year.

(2)  A person who obtains an antlerless moose permit or a
cooperative wildlife management unit antlerless moose permit
through the antlerless drawing process in the current year, may
not apply for an antlerless moose permit for a period of five
years.

(3)  A waiting period does not apply to cooperative wildlife
management unit antlerless moose permits obtained through the
landowner.

R657-5-37.  Waiting Periods for Once-In-A-Lifetime Species.
(1)  Any person who has obtained a permit for any bull

moose, bison, Rocky Mountain bighorn sheep, desert bighorn
sheep, or Rocky Mountain goat may not apply for a once-in-a-
lifetime permit for the same species in the big game drawing or
sportsman permit drawing.

(2)  A person who has been convicted of unlawfully taking
a once-in-a-lifetime species may not apply for or obtain a permit
for that species.

R657-5-38.  Waiting Periods for Permits Obtained After the
Drawing.

(1)  Waiting periods provided in Sections R657-5-33
through R657-5-36 do not apply to the purchase of the
remaining permits sold over the counter.

(2)  However, waiting periods are incurred as a result of
purchasing remaining permits after the drawing.  Therefore, if
a remaining permit is purchased in the current year, waiting
periods will be in effect when applying in the drawing in
following years.

R657-5-39.  Cooperative Wildlife Management Unit Permits
and Landowner Permits.

(1)(a)  A waiting period or once-in-a-lifetime status does
not apply to purchasing limited entry landowner or cooperative
wildlife management unit permits obtained through a
landowner, except as provided in Subsection (b).

(b)  Waiting periods are incurred for the purpose of
applying in the big game drawing as a result of obtaining a
cooperative wildlife management unit bull moose permit
through a landowner.

R657-5-40.  Bonus Point System and Preference Point
System.

(1)  Bonus points are used to improve odds for drawing

permits.
(2)(a)  A bonus point is awarded for:
(i)  each valid unsuccessful application when applying for

permits in the big game drawing; or
(ii)  each valid application when applying for bonus points

in the big game drawing.
(b)  Bonus points are awarded by species.
(c)  Bonus points are awarded for:
(i)  premium limited entry, limited entry and cooperative

wildlife management unit buck deer;
(ii)  limited entry and cooperative wildlife management

unit bull elk;
(iii)  limited entry and cooperative wildlife management

unit buck pronghorn; and
(iv)  all once-in-a-lifetime species.
(d)  Bonus points shall not be awarded for special limited

entry archery bull elk or cooperative wildlife management unit
spike bull elk.

(3)  A person may apply for a bonus point for:
(a)  only one of the following species:
(i)  buck deer - premium limited entry, limited entry and

Cooperative Wildlife Management unit;
(ii)  bull elk - limited entry and Cooperative Wildlife

Management unit; or
(iii)  buck pronghorn - limited entry and Cooperative

Wildlife Management unit; and
(b)  only one once-in-a-lifetime, including once-in-a-

lifetime Cooperative Wildlife Management unit.
(4)(a)  A person may not apply in the drawing for both a

premium limited entry or limited entry bonus point and a
premium limited entry or limited entry permit.

(b)  A person may not apply in the drawing for a once-in-a-
lifetime bonus point and a once-in-a-lifetime permit.

(c)  A person may not apply for a bonus point if that person
is ineligible to apply for a permit for the respective species.

(d)  A person may only apply for bonus points in the initial
big game drawing.

(e)  Group applications will not be accepted when applying
for bonus points.

(5)(a)  Fifty percent of the permits for each hunt unit and
species will be reserved for applicants with bonus.

(b)  Based on the applicant’s first choice, the reserved
permits will be designated by a random drawing number to
eligible applicants with the greatest number of bonus points for
each species.

(c)  If reserved permits remain, the reserved permits will be
designated by a random number to eligible applicants with the
next greatest number of bonus points for each species.

(d)  The procedure in Subsection (c) will continue until all
reserved permits have been issued or no applications for that
species remain.

(e)  Any reserved permits remaining and any applicants
who were not selected for reserved permits will be returned to
the initial drawing.

(6)(a)  Each applicant receives a random drawing number
for:

(i)  each species applied for; and
(ii)  each bonus point for that species.
(7)  Bonus points are forfeited if a person obtains a permit
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through the drawing for that bonus point species as provided in
Subsection (2)(c), including any permit obtained after the
drawing.

(8)  Bonus points are not forfeited if:
(a)  a person is successful in obtaining a conservation

permit or sportsman permit;
(b)  a person obtains a landowner or a cooperative wildlife

management unit permit from a landowner;
(c)  a person obtains a poaching-reported reward permit; or
(d)  a person obtains a special limited entry archery elk

permit.
(9)  Bonus points are not transferable.
(10)  Bonus points are averaged and rounded down when

two or more applicants apply together on a group application.
(11)  Bonus points are tracked using social security

numbers or division-issued hunter identification numbers.
(12)  Preference points are used in the big game drawing

for general buck deer and general muzzleloader elk permits to
ensure that applicants who are unsuccessful in the drawing for
general buck deer permits and general muzzleloader elk permits,
will have first preference in the next year’s drawing for the
respective species.

(13)  A preference point is awarded for:
(a)  each valid unsuccessful application when applying for:
(i)  a general buck deer permit;
(ii)  a general muzzleloader elk permit; or
(iii)  each valid application when applying only for

preference points in the initial drawing.
(b)  Preference points are awarded by species.
(14)(a)  A person may not apply in the drawing for both a

general buck deer preference point and a general buck deer
permit.

(b)  A person may not apply in the drawing for both a
general muzzleloader elk preference point and a general
muzzleloader elk permit.

(c)  A person may not apply for a preference point if that
person is ineligible to apply for a permit for the respective
species.

(d)  Preference points shall not be used when applying for
or obtaining remaining permits after the initial drawing.

(15)  Preference points are forfeited if:
(a)  a person obtains a general buck deer permit through the

drawing; or
(b)  a person obtains a general muzzleloader elk permit

through the drawing.
(16)(a)  Preference points are not transferable.
(b)  Preference points shall only be applied to the initial

drawing.
(17)  Preference points are averaged and rounded down

when two or more applicants apply together on a group
application.

(18)  Preference points are tracked using social security
numbers or division-issued hunter identification numbers.

R657-5-41.  General Archery Buck Deer Hunt.
(1)  The dates of the general archery buck deer hunt are

provided in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(2)  A person who has obtained a general archery buck deer

permit may use archery equipment to take:
(a)  one buck deer statewide within a general hunt area,

except premium limited entry deer, limited entry deer and
cooperative wildlife management unit deer areas and specific
hunt areas published in the Bucks, Bulls and Once-In-A-
Lifetime Proclamation of the Wildlife Board for taking big
game; or

(b)  a deer of hunter’s choice within the Wasatch Front
extended archery area as provided in the Bucks, Bulls and
Once-In-A-Lifetime Proclamation of the Wildlife Board for
taking big game; or

(c)  a deer of hunter’s choice within the Uintah Basin
extended archery area.

(3)  A person who obtains a general archery buck deer
permit, or any other permit which allows that person to hunt
general archery buck deer, may hunt within the Wasatch Front
and Uintah Basin extended archery areas.

(4)  A person who has obtained a general archery buck deer
permit, or any other permit which allows that person to hunt
general archery buck deer, may take a deer of hunter’s choice
within the Northern Region general hunt area.

(5)  A person who has obtained a general archery deer
permit may not hunt during any other deer hunt or obtain any
other deer permit, except antlerless deer.

(6)(a)  Any person 18 years of age or younger on the
opening day of the general archery buck deer season, may hunt
the statewide general archery, or by region the general season
and general muzzleloader deer seasons, using the appropriate
equipment as provided in Sections R657-5-10 through R657-5-
15, respectively, for each respective season, provided that
person obtains a general season or general muzzleloader deer
permit for a specified region.

(b)  If a person 18 years of age or younger purchases a
general archery buck deer permit, that person may only hunt
during the statewide general archery deer season.

(7)  Hunter orange fluorescent material must be worn if a
centerfire rifle hunt is also in progress in the same area.  Archers
are cautioned to study rifle hunt tables and identify these areas
described in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

R657-5-42.  General Season Buck Deer Hunt.
(1)  The dates for the general season buck deer hunt are

provided in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(2)  A person who has obtained a general season buck
permit may use any legal weapon to take one buck deer within
the hunt area specified on the permit, except premium limited
entry deer, limited entry deer and cooperative wildlife
management unit deer areas and specific hunt areas published
in the Bucks, Bulls and Once-In-A-Lifetime Proclamation of the
Wildlife Board for taking big game.

(3)  A person who has obtained a general season buck deer
permit may not hunt during any other deer hunt or obtain any
other deer permit, except:

(a)  antlerless deer; and
(b)  any person 18 years of age or younger on the opening

day of the general archery buck deer season, may hunt the
general archery, general season and general muzzleloader deer
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seasons, using the appropriate equipment as provided in
Sections R657-5-10 through R657-5-15, respectively, for each
respective season.

(i)  If a person 18 years of age or younger purchases a
general archery buck deer permit, that person may only hunt
during the statewide general archery deer season.

R657-5-43.  General Muzzleloader Buck Deer Hunt.
(1)  The dates for the general muzzleloader buck deer hunt

are provided in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(2)  A person who has obtained a general muzzleloader
buck permit may use a muzzleloader to take one buck deer
within the general hunt area specified on the permit, except
premium limited entry deer, limited entry deer and cooperative
wildlife management unit deer areas and specific hunt areas
published in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(3)  A person who has obtained a general muzzleloader
deer permit may not hunt during any other deer hunt or obtain
any other deer permit, except:

(a)  antlerless deer; and
(b)  any person 18 years of age or younger on the opening

day of the general archery buck deer season, may hunt the
general archery, general season and general muzzleloader deer
seasons, using the appropriate equipment as provided in
Sections R657-5-10 through R657-5-15, respectively, for each
respective season.

(i)  If a person 18 years of age or younger purchases a
general archery buck deer permit, that person may only hunt
during the statewide general archery deer season.

(4)  Hunter orange fluorescent material must be worn if a
centerfire rifle hunt is also in progress in the same area.
Muzzleloader hunters are cautioned to study the rifle hunt tables
to identify these areas described in the Bucks, Bulls and Once-
In-A-Lifetime Proclamation of the Wildlife Board for taking big
game.

R657-5-44.  Limited Entry Buck Deer Hunts.
(1)  To hunt in a premium limited entry or limited entry

area, hunters must obtain the respective limited entry buck
permit.  Limited entry areas are not open to general archery
buck, general season buck, or general muzzleloader buck
hunting, except as specified in the Bucks, Bulls and Once-In-A-
Lifetime Proclamation of the Wildlife Board for taking big
game.

(2)  A limited entry buck deer permit allows a person using
the prescribed legal weapon, to take one buck deer within the
area and season specified on the permit, except deer cooperative
wildlife management units located within the limited entry unit.

(3)  A person who has obtained a limited entry buck permit
may not hunt during any other deer hunt or obtain any other
deer permit, except antlerless deer.

R657-5-45.  Antlerless Deer Hunts.
(1)  To hunt an antlerless deer, a hunter must obtain an

antlerless deer permit.
(2)(a)  An antlerless deer permit allows a person to take one

antlerless deer, per antlerless deer tag, using any legal weapon

within the area and season as specified on the permit and in the
antlerless addendum.

(b)  A person may not hunt on any cooperative wildlife
management units unless that person obtains an antlerless deer
permit for a cooperative wildlife management unit as specified
on the permit.

(3)  A person who has obtained an antlerless deer permit
may not hunt during any other antlerless deer hunt or obtain any
other antlerless deer permit.

(4)(a)  A person who obtains an antlerless deer permit and
any of the permits listed in Subsection (b) may use the antlerless
deer permit during the established season for the antlerless deer
permit and during the established season for the permits listed
in Subsection (b) provided:

(i)  the permits are both valid for the same area;
(ii)  the appropriate archery equipment is used if hunting

with an archery permit;
(iii)  the appropriate muzzleloader equipment is used if

hunting with a muzzleloader permit.
(b)(i)  General archery deer;
(ii)  general muzzleloader deer;
(iii)  limited entry archery deer; or
(iv)  limited entry muzzleloader deer.

R657-5-46.  General Archery Elk Hunt.
(1)(a)  The dates of the general archery elk hunt are

provided in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(b)  The San Juan unit east of U.S. 191 is closed to general
archery and general season bull elk hunting.

(2)(a)  A general archery elk permit allows a person using
archery equipment to take one elk of hunter’s choice in a general
season elk unit, except on elk cooperative wildlife management
units.

(b)  On a spike bull elk unit, archers may take an antlerless
elk or a spike bull elk.

(c)  In Salt Lake County south of I-80 and east of I-15,
archers may take an antlerless elk or any bull elk.

(3)  A person who has obtained an archery elk permit may
not hunt during any other elk hunt or obtain any other elk
permit, except as provided in Subsection R657-5-50(3).

(4)  Hunter orange fluorescent material must be worn if a
centerfire rifle hunt is also in progress in the same area.  Archers
are cautioned to study the rifle hunt tables to identify these areas
described in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

R657-5-47.  General Season Bull Elk Hunt.
(1)  The dates for the general season bull elk hunt are

provided in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game within
general season elk units, except in the following areas:

(a)  Salt Lake County south of I-80 and east of I-15;
(b)  elk cooperative wildlife management units; and
(c)  the San Juan unit east of US-191.
(2)(a)  General season elk hunters may purchase either a

spike bull permit or an any bull permit.
(b)  A person who has obtained a general season spike bull

elk permit may take a spike bull elk on a general season spike
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bull elk unit.  Any bull units are closed to spike bull permittees.
(c)  A person who has obtained a general season any bull

elk permit may take any bull elk, including a spike bull elk on
a general season any bull elk unit.  Spike bull units are closed to
any bull permittees.

(3)  A person who has obtained a general season bull elk
permit may use any legal weapon to take a spike bull or any bull
elk as specified on the permit.

(4)  A person who has obtained a general season bull elk
permit may not hunt during any other elk hunt or obtain any
other elk permit, except as provided in Subsection R657-5-
50(3).

R657-5-48.  General Muzzleloader Elk Hunt.
(1)  The dates of the general muzzleloader elk hunt are

provided in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game within
the general season elk units, except in the following closed
areas:

(a)  Salt Lake County south of I-80 and east of I-15;
(b)  elk cooperative wildlife management units; and
(c)  the San Juan unit east of US-191.
(2)(a)  A person who has obtained a general muzzleloader

elk permit may take one elk of hunter’s choice, except a hunter
may take only a spike bull or an antlerless elk in a spike bull
unit.

(b)  A person who has obtained a general muzzleloader
spike bull elk permit may hunt only on a spike bull elk unit and
may take only a spike bull elk.  Any bull units are closed to
spike bull permittees.

(3)  A person who has obtained a general muzzleloader elk
permit may not hunt during any other elk hunt or obtain any
other elk permit, except as provided in Subsection R657-5-
50(3).

R657-5-49.  Limited Entry Bull Elk Hunt and Special
Limited Entry Archery Bull Elk Hunt.

(1)  To hunt in a limited entry bull elk area, a hunter must
obtain a limited entry elk permit.

(2)  A limited entry bull elk permit allows a person, using
the prescribed legal weapon, to take one bull elk within the area
and season specified on the permit, except elk cooperative
wildlife management units located within a limited entry unit.
Spike bull elk restrictions do not apply to limited entry elk
permittees.

(3)  A person who has obtained a limited entry bull elk
permit may not hunt during any other elk hunt or obtain any
other elk permit, except as provided in Subsections (4)(a) and
R657-5-50(3).

(4)(a)  A hunter who obtains a limited entry bull elk permit
for one of the hunt units listed in Subsection (b), may also
purchase an auxiliary permit to hunt within the area specified on
the permit using archery equipment during the established
general archery elk season, or using muzzleloader equipment
during the established general muzzleloader deer season.

(b)(i)  Book Cliffs, Little Creek;
(ii)  Book Cliffs, Bitter Creek-South;
(iii)  Box Elder, Grouse Creek;
(iv)  Cache, Meadowville;

(v)  Cache, North;
(vi)  Cache, South;
(vii)  LaSal, LaSal Mountains;
(viii)  Manti, Manti;
(ix)  Manti, Nebo;
(x)  Nine-Mile, Anthro;
(xi)  Oquirrh-Stansbury, North;
(xii)  Oquirrh-Stansbury, South Oquirrh;
(xiii)  South Slope, Diamond Mountain;
(xiv)  Wasatch Mountain;
(xv)  West Desert, Deep Creek.
(c)  If an elk is not taken during this period, any legal

weapon may be used during the dates specified on the limited
entry bull elk permit.

(5)  To hunt in a special limited entry archery elk area, a
hunter must obtain a special limited entry archery elk permit.

(6)(a)  A special limited entry archery bull elk permit
allows a person, using archery equipment, to take one hunter’s
choice elk, during the season specified on the permit and within
the following units:

(i)  Beaver;
(ii)  Cache, North;
(iii)  Chalk Creek;
(iv)  East Canyon;
(v)  Kamas;
(vi)  LaSal, LaSal Mountains;
(vii)  Morgan-South Rich;
(viii)  Mt. Dutton;
(ix)  Nine-Mile, Range Creek;
(x)  North Slope, Summit-West Daggett;
(xi)  North Slope, Three Corners;
(xii)  Ogden;
(xiii)  Paunsaugunt;
(xiv)  Plateau, Boulder;
(xv)  San Rafael, North;
(xvi)  San Rafael, South;
(xvii)  South Slope, Yellowstone-Vernal; and
(xviii)  Zion.
(b)  A person may not hunt in any elk Cooperative Wildlife

Management unit located within the units as provided in
Subsection (6)(a).  Spike bull elk restrictions do not apply to
special limited entry archery elk permittees.

(7)  A person who has obtained a special limited entry
archery bull elk permit may not hunt during any other elk hunt
or obtain any other elk permit, except as provided in Subsection
R657-5-50(3).

(8)  Bonus points shall not be awarded or utilized when
applying for, or in obtaining, special limited entry archery elk
permits.

R657-5-50.  Antlerless Elk Hunts.
(1)  To hunt an antlerless elk, a hunter must obtain an

antlerless elk permit.
(2)(a)  An antlerless elk permit allows a person to take one

antlerless elk using any legal weapon within the area and season
as specified on the permit and in the Antlerless Addendum to
the Bucks, Bulls and Once-In-A-Lifetime Proclamation of the
Wildlife Board for taking big game.

(b)  A person may not hunt on any cooperative wildlife
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management units unless that person obtains an antlerless elk
permit for a cooperative wildlife management unit as specified
on the permit.

(3)(a)  A person may obtain two elk permits each year,
provided one or both of the elk permits is an antlerless elk
permit or an antlerless elk control permit.

(b)  For the purposes of obtaining two elk permits, a
hunter’s choice elk permit may not be considered an antlerless
elk permit.

(4)(a)  A person who obtains an antlerless elk permit,
except an antlerless elk control permit as provided in Subsection
(5), and any of the permits listed in Subsection (b) may use the
antlerless elk permit during the established season for the
antlerless elk permit and during the established season for the
permits listed in Subsection (b)provided:

(i)  the permits are both valid for the same area;
(ii)  the appropriate archery equipment is used if hunting

with an archery permit;
(iii)  the appropriate muzzleloader equipment is used if

hunting with a muzzleloader permit.
(b)(i)  General archery deer;
(ii)  general archery elk;
(iii)  general muzzleloader deer;
(iv)  general muzzleloader elk;
(v)  limited entry archery deer;
(vi)  limited entry archery elk;
(vii)  limited entry muzzleloader deer; or
(viii)  limited entry muzzleloader elk.
(5)(a)  Antlerless elk control permits have been established

to provide harvest of sufficient antlerless elk to maintain
populations at management objective levels on units where this
has proven difficult.

(b)  Any person who obtains a general elk permit may
purchase an antlerless elk control permit provided no other
antlerless elk permit has been obtained.

(i)  Antlerless elk control permits are available at Division
offices beginning on the date published in the Antlerless
Addendum to the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(c)  A person who obtains an antlerless elk control permit
may use the antlerless elk control permit only during the
established general season for which they have a general elk
permit provided:

(i)  the appropriate archery equipment is used if hunting
with a general elk archery permit;

(ii)  the appropriate muzzleloader equipment is used if
hunting with a general elk muzzleloader permit (includes
ML300 and general muzzleloader spike bull permits); or

(iii)  a legal weapon is used if hunting with a general
season elk permit; and

(iv)  the person has both the general elk permit and
antlerless elk control permit in their possession.

(d)  Antlerless elk control permits are valid only on the
following general elk units:

(i)  Chalk Creek;
(ii)  East Canyon;
(iii)  Nine Mile, Range Creek;
(iv)  Plateau; and
(v)  South Slope, Yellowstone.

R657-5-51.  Buck Pronghorn Hunts.
(1)  To hunt buck pronghorn, a hunter must obtain a buck

pronghorn permit.
(2)  A person who has obtained a buck pronghorn permit

may not obtain any other pronghorn permit or hunt during any
other pronghorn hunt.

(3)  A buck pronghorn permit allows a person using any
legal weapon to take one buck pronghorn within the area and
season specified on the permit, except during the buck
pronghorn archery hunt, only archery equipment may be used.

R657-5-52.  Doe Pronghorn Hunts.
(1)  To hunt a doe pronghorn, a hunter must obtain a doe

pronghorn permit.
(2)(a)  A doe pronghorn permit allows a person to take one

doe pronghorn using any legal weapon within the area and
season as specified on the permit and in the Antlerless
Addendum to the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(b)  A person may not hunt on any cooperative wildlife
management units unless that person obtains an antlerless
moose permit for a cooperative wildlife management unit as
specified on the permit.

(3)  A person who has obtained a doe pronghorn permit
may not hunt during any other pronghorn hunt or obtain any
other pronghorn permit.

R657-5-53.  Antlerless Moose Hunts.
(1)  To hunt an antlerless moose, a hunter must obtain an

antlerless moose permit.
(2)(a)  An antlerless moose permit allows a person to take

one antlerless moose using any legal weapon within the area and
season as specified on the permit and in the Antlerless
Addendum to the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(b)  A person may not hunt on any cooperative wildlife
management unit unless that person obtains an antlerless moose
cooperative wildlife management unit as specified on the
permit.

(3)  A person who has obtained an antlerless moose permit
may not hunt during any other moose hunt or obtain any other
moose permit.

R657-5-54.  Bull Moose Hunts.
(1)  To hunt bull moose, a hunter must obtain a bull moose

permit.
(2)  A person who has obtained a bull moose permit may

not obtain any other moose permit or hunt during any other
moose hunt.

(3)  A bull moose permit allows a person using any legal
weapon to take one bull moose within the area and season
specified on the permit, except in bull moose cooperative
wildlife management units located within a limited entry unit.

R657-5-55.  Bison Hunts.
(1)  To hunt bison, a hunter must obtain a bison permit.
(2)  A person who has obtained a bison permit may not

obtain any other bison permit or hunt during any other bison
hunt.
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(3)  The bison permit allows a person using any legal
weapon to take a bison within the area and season as specified
on the permit.

(4)(a)  An orientation course is required for bison hunters
who draw a an Antelope Island bison permit.  Hunters shall be
notified of the orientation date, time and location.

(b)  The Antelope Island hunt is administered by the
Division of Parks and Recreation.  Hunt fees include the
handling fee, permit, and transportation on the island.
Permittees are required to use these contract services.
Permittees are required to furnish their own living quarters and
food during their stay.

(c)  Individuals accompanying the permittee must pay an
additional fee and provide their own reliable four-wheel drive
vehicle.  Prior arrangements need to be made through the
Division of Parks and Recreation.

(5)  An orientation course is required for bison hunters who
draw Henry Mountain cow bison permits.  Hunters will be
notified of the orientation date, time and location.

R657-5-56.  Desert Bighorn and Rocky Mountain Bighorn
Sheep Hunts.

(1)  To hunt desert bighorn sheep or Rocky Mountain
bighorn sheep, a hunter must obtain the respective permit.

(2)  A person who has obtained a desert bighorn sheep or
Rocky Mountain bighorn sheep permit may not obtain any other
desert bighorn sheep or Rocky Mountain bighorn sheep permit
or hunt during any other desert bighorn sheep or Rocky
Mountain bighorn sheep hunt.

(3)  Desert bighorn sheep and Rocky Mountain big horn
sheep permits are considered separate once-in-a-lifetime hunting
opportunities.

(4)(a)  The desert bighorn sheep permit allows a person
using any legal weapon to take one desert bighorn ram within
the area and season specified on the permit.

(b)  The Rocky Mountain sheep permit allows a person
using any legal weapon to take one Rocky Mountain bighorn
ram within the area and season specified on the permit.

(5)  The permittee may attend a hunter orientation course.
The division provides each permittee with the time and location
of the course.

(6)  All bighorn sheep hunters are encouraged to have a
spotting scope with a minimum of 15 power while hunting
bighorn sheep.  Any ram may be legally taken, however,
permittees are encouraged to take a mature ram.  The terrain
inhabited by bighorn sheep is extremely rugged, making this
hunt extremely strenuous.

(7)  Successful hunters must deliver the horns of the
bighorn sheep to a division office within 72 hours of leaving the
hunting area.  A numbered seal will be permanently affixed to
the horn indicating legal harvest.

R657-5-57.  Rocky Mountain Goat Hunts.
(1)  To hunt Rocky Mountain goat, a hunter must obtain a

Rocky Mountain goat permit.
(2)  A person who has obtained a Rocky Mountain goat

permit may not obtain any other Rocky Mountain goat permit or
hunt during any other Rocky Mountain goat hunt.

(3)  Any goat may be legally taken, however, permittees are

encouraged to take a mature goat.  A mature goat is a goat older
than two years of age, as determined by counting the annual
rings on the horn.

(4)  The goat permit allows a person using any legal
weapon to take one goat within the area and season specified on
the permit.

(5)  All goat hunters are encouraged to have a spotting
scope with a minimum of 15 power while hunting goats.  The
terrain inhabited by Rocky Mountain goat is extremely rugged
making this hunt extremely strenuous.  The goat’s pelage may be
higher quality later in the hunting season.

R657-5-58.  Depredation Hunter Pool Permits.
(1)  When deer, elk or pronghorn are causing damage,

antlerless control hunts not listed in the Bucks, Bulls and Once-
In-A-Lifetime Proclamation of the Wildlife Board for taking big
game may be held.  These hunts occur on short notice, involve
small areas, and are limited to only a few hunters.

(2)  Hunters are called from a list of unsuccessful
permittees or other resident hunters who have applied for
depredation hunts.

(3)(a)  Application does not affect eligibility for antlerless
or other type hunts.  However, hunters who participate in any
deer, elk, or pronghorn depredation hunt may not possess an
additional antlerless permit for that species during the same year
except as provided in Subsection R657-5-50(3).

(b)  Hunters with depredation permits for doe pronghorn,
antlerless deer or antlerless elk may not possess any other permit
for those species, except as provided in Subsections R657-5-
27(1)(a) and R657-5-50(3), or the proclamation of the Wildlife
Board for taking big game.

(4)  The division may contact hunters to participate in a
depredation hunt prior to the general hunt for a given species of
big game.  Hunters who do not possess an antlerless deer, elk,
or pronghorn permit may purchase an appropriate permit.

(5)  Applications must be sent to the appropriate regional
division office for the area requested.

(6)  Applications must be received by the date published in
the Bucks, Bulls and Once-In-A-Lifetime Proclamation of the
Wildlife Board for taking big game.

R657-5-59.  Antlerless Application - Deadlines.
(1)  Applications are available from license agents, division

offices, and through the division’s Internet address.
(2)  Residents may apply for, and draw the following

permits, except as provided in Subsection (4):
(a)  antlerless deer;
(b)  antlerless elk;
(c)  doe pronghorn; and
(d)  antlerless moose.
(3)  Nonresidents may apply in the drawing for, and draw

the following permits, except as provided in Subsection (4):
(a)  antlerless deer;
(b)  antlerless elk;
(c)  doe pronghorn; and
(d)  antlerless moose, if permits are available during the

current year.
(4)  Any person who has obtained any elk permit, a

pronghorn permit, or a moose permit may not apply for an
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antlerless elk permit, doe pronghorn permit, or antlerless moose
permit, respectively, except as provided in Section R657-5-63.

(5)  A person may not submit more than one application in
the initial drawing per each species as provided in Subsections
(2) and (3).

(6)  Only a resident may apply for or obtain a resident
permit and only a nonresident may apply for or obtain a
nonresident permit, except as provided in Subsections R657-5-
61(3) and R657-5-63(4).

(7)(a)  Applications must be mailed by the date prescribed
in the Antlerless Addendum to the Bucks, Bulls and Once-In-A-
Lifetime Proclamation of the Wildlife Board for taking big
game.  Applications filled out incorrectly or received later than
the date prescribed in the Antlerless Addendum to the Bucks,
Bulls and Once-In-A-Lifetime Proclamation of the Wildlife
Board for taking big game may be rejected.

(b)  If an error is found on an application, the applicant
may be contacted for correction.

(8)(a)  Late applications will not be considered in the
drawing, but will be processed for the purpose of entering data
into the division’s draw data base to provide:

(i)  future pre-printed applications;
(ii)  notification by mail of late application and other draw

opportunities; and
(iii)  re-evaluation of division or third-party errors.
(b)  The $5 handling fee will be used to process the late

application.  Any permit fees submitted with the application will
be refunded.

(9)  Any person who applies for a hunt that occurs on
private land is responsible for obtaining written permission from
the landowner to access the property.  To avoid disappointment
and wasting the permit and fee if access is not obtained, hunters
should get written permission before applying.  The division
does not guarantee access and does not have the names of
landowners where hunts occur.

(10)  To apply for a resident permit, a person must establish
residency at the time of purchase.

(11)  The posting date of the drawing shall be considered
the purchase date of a permit.

R657-5-60.  Fees for Antlerless Applications.
Each application must include the permit fee and a

nonrefundable handling fee for each species applied for, except
when applying with a credit card, the permit fees and handling
fees must be paid pursuant to Rule R657-42-8(5)(d).

R657-5-61.  Antlerless Big Game Drawing.
(1)  The antlerless drawing results are posted at the Lee

Kay Center, Cache Valley Hunter Education Center, division
offices and on the division Internet address on the date
published in the Antlerless Addendum to the Bucks, Bulls and
Once-In-A-Lifetime Proclamation of the Wildlife Board for
taking big game.

(2)  Permits are drawn in the order listed in the Antlerless
Addendum to the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game.

(3)  If permits remain after all choices have been evaluated
separately for residents and nonresidents, a second evaluation
will be done allowing cross-over usage of remaining resident

and nonresident permit quotas.

R657-5-62.  Antlerless Application Refunds.
(1)(a)  Unsuccessful applicants, who applied in the initial

drawing and who applied with a check or money order will
receive a refund in September.

(b)  Unsuccessful applicants, who applied for remaining
permits and who applied with a check or money order will
receive a refund in October.

(2)(a)  Unsuccessful applicants, who applied with a credit
card, will not be charged for a permit.

(b)  Unsuccessful applicants, who applied as a group, will
receive an equally distributed refund of money remaining after
the successful applicants’ permits are paid for in accordance
with Section R657-5-29(6).

(3)  The handling fees are nonrefundable.

R657-5-63.  Drawing for Remaining Antlerless Permits and
Over-the-counter Permit Sales After the Antlerless
Drawings.

(1)  The list of remaining permits will be available by the
date provided in the Antlerless Addendum to the Bucks, Bulls
and Once-In-A-Lifetime Proclamation of the Wildlife Board for
taking big game.

(2)  Residents and nonresidents may apply for, and draw
any of the following remaining permits, except as provided in
Subsection (3):

(a)  antlerless deer;
(b)  antlerless elk;
(c)  doe pronghorn; and
(d)  antlerless moose.
(3)  Any person who has obtained:
(a)  an antlerless deer permit may not apply for an

antlerless deer permit;
(b)  two elk permits may not apply for an antlerless elk

permit;
(c)  a pronghorn permit may not apply for a doe pronghorn

permit; or
(d)  a moose permit may not apply for an antlerless moose

permit.
(4)  Residents and nonresidents may apply for any

remaining permits.
(5)  The same application form used for the antlerless

drawing must be used when applying for remaining permits.
The handling fees are nonrefundable.

(6)  Applications for remaining permits must be mailed by
the date prescribed in the Antlerless Addendum to the Bucks,
Bulls and Once-In-A-Lifetime Proclamation of the Wildlife
Board for taking big game.  Applications filled out incorrectly
or received later than the date prescribed in the Antlerless
Addendum to the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game may be
rejected.

(7)  Applicants who apply for remaining permits will not
be provided an opportunity to correct a rejected or invalid
application on the drawing for remaining antlerless permits.

(8)  The drawing results for remaining antlerless permits
will be posted at the Lee Kay Center, Cache Valley Hunter
Education Center, division offices and on the division Internet
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address on the date published in the Antlerless Addendum to the
Bucks, Bulls and Once-In-A-Lifetime Proclamation of the
Wildlife Board for taking big game.

(9)  Permits remaining after both drawings will be sold
over-the-counter, in person, or through the mail, on a first-come,
first-served basis only at the Salt Lake Division office beginning
on the date prescribed in the Antlerless Addendum to the Bucks,
Bulls and Once-In-A-Lifetime Proclamation of the Wildlife
Board for taking big game.

R657-5-64.  Application Withdrawal.
(1)  A person may withdraw their application for premium

limited entry, limited entry, cooperative wildlife management
unit and once-in-a-lifetime, and general buck deer and general
muzzleloader elk permits from the big game drawing, or
antlerless drawing by requesting such in writing by the date
published in the Bucks, Bulls and Once-In-A-Lifetime
Proclamation or Antlerless Addendum to the Bucks, Bulls and
Once-In-A-Lifetime Proclamation of the Wildlife Board for
taking big game.

(2)  The applicant must send their notarized signature with
a statement requesting that their application be withdrawn to the
Salt Lake Division office.

(3)  A person may not amend a withdrawn application, nor
reapply after the application has been withdrawn.

(4)  Handling fees will not be refunded.

R657-5-65.  Special Hunts.
(1)(a)  In the event that wildlife management objectives are

not being met for once-in-a-lifetime, premium limited entry, or
limited entry species, the division may recommend that the
Wildlife Board authorize a special hunt for a specific species.

(b)  The division will only utilize Subsection (1)(a) if the
Bucks, Bulls and Once-In-A-Lifetime Proclamation and
Antlerless Addendum to the Bucks, Bulls and Once-In-A-
Lifetime Proclamation of the Wildlife Board for taking big game
has been published and the Bucks, Bulls and Once-In-A-
Lifetime and Antlerless drawings have been completed.

(2)  The special hunt season dates, areas, number of
permits, methods of take, requirements and other administrative
details shall be provided in an addendum to the Bucks, Bulls
and Once-In-A-Lifetime Proclamation or Antlerless Addendum
of the Wildlife Board for taking big game.

(3)  Permits will be allocated through a special drawing for
the pertinent species.

R657-5-66.  Special Hunt Application - Deadlines.
(1)  Applications are available from license agents and

division offices.
(2)(a)  Residents and nonresidents may apply.
(b)  Any person who was unsuccessful in the Bucks, Bulls

and Once-In-A-Lifetime or Antlerless drawing may apply.
However, any person who has obtained a permit may not apply,
unless otherwise provided in this rule and the Bucks, Bulls and
Once-In-A-Lifetime Proclamation or Antlerless Addendum to
the Bucks, Bulls and Once-In-A-Lifetime Proclamation of the
Wildlife Board for taking big game.

(3)(a)  Applications must be mailed by the date prescribed
in the addendum to the Bucks, Bulls and Once-In-A-Lifetime

Proclamation or Antlerless Addendum to the Bucks, Bulls and
Once-In-A-Lifetime Proclamation of the Wildlife Board for
taking big game.  Applications filled out incorrectly or received
later than the date prescribed in the addendum to the Bucks,
Bulls and Once-In-A-Lifetime Proclamation or Antlerless
Addendum of the Bucks, Bulls and Once-In-A-Lifetime
Proclamation of the Wildlife Board for taking big game may be
rejected.  Late applications will be returned unopened.

(b)  If an error is found on an application, the applicant
may be contacted for correction.

(4)  Bonus points will be used in the special hunt drawings
to improve odds for drawing permits as provided in Section
R657-5-40.  However, bonus points will not be awarded for
unsuccessful applications in the special hunt drawings.

(5)  Any person who obtains a special hunt permit is
subject to all rules and regulations provided in this rule, the
Bucks, Bulls and Once-In-A-Lifetime Proclamation and
Antlerless Addendum to the Bucks, Bulls and Once-In-A-
Lifetime Proclamation of the Wildlife Board for taking big
game, unless otherwise provided in Sections R657-5-65 through
R657-5-70.

R657-5-67.  Fees for Special Hunt Applications.
(1)  Each application must include:
(a)  the permit fee for the species applied for; and
(b)  a $5 nonrefundable handling fee.
(2)(a)  Personal checks, money orders, cashier’s checks and

credit cards are accepted from residents.
(b)  Money orders, cashier’s checks and credit cards are

accepted from nonresidents.  Personal checks are not accepted
from nonresidents.

(3)(a)  Credit cards must be valid at least 30 days after the
drawing results are posted.

(b)  If applicants are applying as a group, all fees for all
applicants in that group must be charged to one credit card.

(c)  Handling fees are charged to the credit card when the
application is processed.  Permit fees are charged after the
drawing, if successful.

(d)  Payments to correct an invalid or refused credit card
must be made with a cashier’s check or money order for the full
amount of the application fees plus any permits requested.

(4)  An application is voidable if the check is returned
unpaid from the bank or the credit card is invalid or refused.

R657-5-68.  Special Hunt Drawing.
(1)  The special hunt drawing results are posted at the Lee

Kay Center, Cache Valley Hunter Education Center and
division offices on the date published in the addendum to the
Bucks, Bulls and Once-In-A-Lifetime Proclamation or
Antlerless Addendum to the Bucks, Bulls and Once-In-A-
Lifetime Proclamation of the Wildlife Board for taking big
game.

(2)  If permits remain after all choices have been evaluated
separately for residents and nonresidents, a second evaluation
will be done allowing cross-over usage of remaining resident
and nonresident permit quotas.

R657-5-69.  Special Hunt Application Refunds.
(1)  Unsuccessful applicants, who applied on the initial
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drawing and who applied with a check or money order will
receive a refund within six weeks after posting of the drawing
results.

(2)  Unsuccessful applicants, who applied with a credit
card, will not be charged for a permit.

(3)  The handling fees are nonrefundable.

R657-5-70.  Permits Remaining After the Special Hunt
Drawing.

Permits remaining after the special hunt drawing may be
sold by mail or on a first-come, first-served basis as provided in
the addendum to the Bucks, Bulls and Once-In-A-Lifetime or
Antlerless Addendum of the Wildlife Board for taking big game.
These permits may be purchased by either residents or
nonresidents.

KEY:  wildlife, game laws, big game seasons*
July 18, 2001 23-14-18
Notice of Continuation November 30, 2000 23-14-19

23-16-5
23-16-6
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R657.  Natural Resources, Wildlife Resources.
R657-23.  Process for Providing Proof of Completion of
Hunter Education.
R657-23-1.  Purpose and Authority.

Under authority of Section 23-19-11, this rule provides the
process for presenting and obtaining proof of having
successfully completed an approved hunter education course.

R657-23-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Approved hunter education course" means any hunter

education course that qualifies a person to receive a resident
hunting license in the state, province, or country in which the
hunter education course is offered.

(b)  "Blue Card" means the certificate of completion issued
by the division for having passed a Utah hunter education
course or an approved hunter education course.

(c)  "Certificate of completion" means a card, certificate, or
other document issued by the wildlife agency of a state,
province, or country, and signed by a hunter education
instructor, verifying successful completion of an approved
hunter education course.

(d)  "Authorized division representative" means a volunteer
hunter education instructor who has been approved by the
division to issue duplicate blue cards.

R657-23-3.  Hunter Education Required.
(1)  To obtain a hunting license, any person born after

December 31, 1965, must present proof of having passed a
division approved hunter education course.

(2)(a)  Completion of a Utah hunter education course
requires students to:

(i)  attend the classroom course;
(ii)  behave in a safe and responsible manner in class; and
(iii)  obtain a passing score on a written test and shooting

practical as set by the division guidelines for the hunter
education program.

(b)  The division issues a Blue Card to each individual who
successfully completes the Utah hunter education course.

(c)  Other states, provinces, and countries develop criteria
and passing qualifications for their respective courses.

R657-23-4.  Documents Accepted as Proof of Completion of
a Hunter Education Course.

(1)  The division and division approved license agents shall
accept proof of completion of an approved hunter education
course in accordance with Section 23-19-11.

(2)(a)  Any person who has completed an approved hunter
education course in another state, province, or country and
becomes a Utah resident must obtain a Blue Card prior to
purchasing a resident hunting license.

(b)  The person must present proof of completion of an
approved hunter education course to a division office as
required under Subsection (1).

(c)  The division shall issue the person a Blue Card at no
cost.

(3)(a)  If an applicant for a nonresident hunting license is
not able to present a hunting license or a certificate of

completion as provided in Subsection (1), the division may
contact another state, province, or country to verify the
completion of a hunter education course so that a nonresident
hunting license may be issued.

(4)(a)  If an applicant for a resident or nonresident hunting
license has completed a hunter education course in Utah but is
not able to present a hunting license or a certificate of
completion as provided in Subsection (1), the division may
research the division’s hunter education records to verify that the
applicant has completed the hunter education course.

(b)  Upon issuance of the hunting license, the division shall
indicate the applicant’s hunter education number on the face of
the hunting license.

(5)(a)  If a Blue Card is lost or destroyed, a person may
apply by mail or in person at a division office, or may contact an
authorized division representative to obtain a duplicate Blue
Card.  The person must complete an affidavit and request a
record’s search.

(b)  Upon verification of completion of the hunter
education course, the division or authorized division
representative may issue the person a duplicate Blue Card.

(6)  The division requires any person whose records cannot
be found or who cannot be verified as having completed a
hunter education course to take the complete course as required
under Subsection R657-23-3(2)(a).

(7)  For the purpose of issuing a hunting license, the
division may, upon request, provide verification to another
state’s wildlife agency that a resident or former resident of Utah
has met the Utah hunter education requirements.

(8)  The division may charge a fee for the services provided
in Subsections (3), (4), and (5).

KEY:  wildlife, game laws, hunter education*
July 18, 2001 23-19-11
Notice of Continuation May 30, 2001
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R657.  Natural Resources, Wildlife Resources.
R657-37.  Cooperative Wildlife Management Units for Big
Game.
R657-37-1.  Purpose and Authority.

(1)  Under authority of Section 23-23-3, this rule provides
the standards and procedures applicable to Cooperative Wildlife
Management units organized for the hunting of big game.

(2)  Cooperative Wildlife Management units are established
to:

(a)  increase wildlife resources;
(b)  provide income to landowners;
(c)  provide the general public access to private and public

lands for hunting big game within a Cooperative Wildlife
Management Unit;

(d)  create satisfying hunting opportunities; and
(e)  provide adequate protection to landowners who open

their lands for hunting.

R657-37-2.  Definitions.
(1)  Terms used in this rule are defined in Sections 23-13-2

and 23-23-2.
(2)  In addition:
(a)  "CWMU" means Cooperative Wildlife Management

Unit.
(b)  "CWMU agent" means a person appointed by a

landowner association member or landowner association
operator to protect private property within the CWMU.

(c)  "General public" means all persons except landowner
association members, landowner association operators and their
spouse or dependant children.

(d)  "Landowner association member" means a landowner
or an organization of owners of private land who sign the
CWMU application form.

(e)  "Landowner association operator" means a person
designated by a landowner association member to operate the
CWMU.

(f)  "Voucher" means a document issued by the division to
a landowner association member or landowner association
operator, allowing a landowner association member or
landowner association operator, to designate who may purchase
a CWMU big game hunting permit from a division office.

R657-37-3.  Requirements for the Establishment of a
Cooperative Wildlife Management Unit.

(1)(a)  The minimum allowable acreage for a CWMU is
10,000 contiguous acres, except as provided in Subsection (2).

(b)  The land comprising Domesticated Elk Facilities and
Domesticated Elk Hunting Parks, as defined in Section 4-39-
102(2) and Rules R58-18 and R58-20, shall not be included as
part of any big game CWMU.

(2)(a)  The Wildlife Board may renew a CWMU that is less
than 10,000 acres provided the CWMU legally possessed a 1999
CWMU Certificate of Registration, allowing for acreage less
than 10,000 contiguous acres or allowing noncontiguous land
parcels; or

(b)  the Wildlife Board may approve a new CWMU for
deer or pronghorn that is at least 5,000 contiguous acres
provided:

(i)  the property is capable of independently maintaining

the presence of the respective big game species and harboring
them during the period of big game hunting;

(ii)  the property is capable of accommodating the
anticipated number of hunters and providing a reasonable
hunting opportunity;

(iii)  the property exhibits enforceable boundaries clearly
identifiable to both the public and private hunters; and

(iv)  the CWMU contributes to meeting division wildlife
management objectives.

(3)(a)  Cooperative Wildlife Management Units organized
for hunting big game, shall consist of private land to the extent
practicable.

(b)  The Wildlife Board may approve a CWMU containing
public land only if:

(i)  the public land is completely surrounded by private
land or is otherwise inaccessible to the general public;

(ii)  the public land is necessary to establish an enforceable
boundary clearly identifiable to both the general public and
public and private permit holders; or

(iii)  the public land is necessary to achieve statewide and
unit management objectives.

(c)  If any public land is included within a CWMU, the
landowner association member must meet applicable federal and
state land use requirements on the public land.

(d)  The Wildlife Board shall increase the number of
permits or hunting opportunities made available to the general
public to reflect the proportional habitat on public land to
private land within the CWMU.

R657-37-4.  Cooperative Wildlife Management Unit
Management Plan.

(1)  The landowner association member must manage the
CWMU in compliance with a CWMU Management Plan
consistent with statewide and unit management objectives for
the respective big game unit and approved by the Wildlife
Board.

(2)(a)  The CWMU Management Plan may be approved by
the Wildlife Board for a period of five years, expiring on
January 31 at the end of the five-year period.

(b)  The CWMU Management Plan must be amended when
the management plan or land ownership changes.

(c)  The CWMU Management Plan may be amended as
requested by the Wildlife Board, the division or the CWMU
landowner association member or operator.

(3)(a)  The CWMU Management Plan must include:
(i)  big game management objectives for the CWMU that

are consistent with statewide and unit management objectives
for the respective big game unit, including population
management and antlerless harvest;

(ii)  procedures for obtaining age and harvest data;
(iii)  an explanation of how comparable hunting

opportunities will be provided to both the private and public
permit holders on the CWMU as required in Section 23-23-7.5
and Rule R657-37-7(3)(a);

(iv)  private and public permit ratio;
(v)  rationale and purpose for including public land within

the CWMU boundaries, if public land is included;
(vi)  rules and guidelines used to regulate a permit holder’s

conduct as a guest on the CWMU;
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(vii)  rules and guidelines defining the CWMU landowner
association member, landowner association operator or CWMU
agent responsibilities;

(viii)  County Recorder Plat Maps, dated by receipt of
purchase within 30 days of the initial or renewal application
deadline for a certificate of registration, depicting boundaries
and ownership for all property within the CWMU;

(ix)  two original 1:100,000 USGS maps, which must be
filed in the appropriate regional office and the Salt Lake office,
depicting all interior and exterior boundaries of the proposed
CWMU; and

(x)  strategies and methods that avoid adverse impacts to
adjacent landowners resulting from the operation of the CWMU.

(b)  The division shall, upon the applicant’s request,
provide assistance in preparing the CWMU Management Plan.

R657-37-5.  Application for Certificate of Registration.
(1)  An application for a CWMU Certificate of Registration

must be completed and returned to the division regional office
where the proposed CWMU is located no later than August 1.

(2)  The application must be accompanied by:
(a)  the CWMU Management Plan as described in R657-

37-4(3), including all maps;
(b)  a petition containing the signature and acreage of each

participating landowner agreeing to establish and operate the
CWMU as provided in this rule and Title 23, Chapter 23 of the
Wildlife Resources Code;

(c)  the name of the designated landowner association
operator; and

(d)  a $5 nonrefundable handling fee.
(3)  The division may reject any application that is

incomplete or completed incorrectly.
(4)  The division shall forward the complete and correct

application and required documentation to the Wildlife Board
for consideration.

(5)  Upon receiving the application, required
documentation, appropriate fee and recommendation from the
division, the Wildlife Board may:

(a)  authorize the issuance of a certificate of registration,
for one year, allowing the landowner association member to
operate a CWMU; or

(b)  deny the application and provide the landowner
association member with reasons for the decision.

(6)(a)  A landowner association member or landowner
association operator issued a certificate of registration must
request an amendment to the original certificate of registration
as provided in Subsection (b) or through the renewal process
described in R657-37-6 for any variation in:

(i)  the CWMU Management Plan; or
(ii)  any other matter related to the management and

operation of the CWMU not originally included in the certificate
of registration.

(b)  A request for an amendment to a certificate of
registration to allow a CWMU permit holder to hunt within a
reciprocal CWMU must be made in writing and submitted to the
appropriate division regional supervisor and wildlife manager.

(i)  Upon approval by the regional supervisor, an
amendment to the original certificate of registration shall be
issued in writing.

(7)  The Wildlife Board shall consider any violation of the
provisions of Title 23, Wildlife Resources Code and any
information provided by the division, landowners, and the
public in determining whether to authorize the issuance of a
certificate of registration for a CWMU.

(8)  A CWMU Certificate of Registration is issued on an
annual basis and shall expire on January 31, providing the
certificate of registration is not suspended or revoked prior to
the expiration date.

(9)  The CWMU application/agreement is binding upon the
landowner association members, landowner association
operators and all successors in interest to the CWMU property
or the hunting rights thereon as it pertains to allowing public
permit holders reasonable access to all CWMU property during
the applicable hunting seasons for purposes of filling the permit.

R657-37-6.  Renewal of a Certificate of Registration.
(1)  A CWMU Certificate of Registration must be renewed

by the Wildlife Board annually or when any changes occur in
the activities or information authorized by the Wildlife Board in
the original certificate of registration or CWMU Management
Plan.

(2)  An application for renewal of a certificate of
registration must be completed and returned to the division
regional office where the CWMU is established no later than
September 1.

(3)  The renewal application must identify all changes from
the previous years CWMU Certificate of Registration or
CWMU Management Plan.

(4)  The renewal application must be accompanied by:
(a)  the CWMU Management Plan, including all maps as

described in R657-37-4(3), if the plan has expired or is being
amended;

(b)  a petition containing the signature and acreage of each
participating landowner agreeing to establish and operate the
CWMU as provided in this rule and Title 23, Chapter 23 of the
Wildlife Resources Code;

(c)  the name of the designated landowner association
operator; and

(d)  a $5 nonrefundable handling fee.
(5)  The division may reject any application that is

incomplete or completed incorrectly.
(6)  The division shall forward the complete and correct

renewal application to the Wildlife Board for consideration.
(7)  The Wildlife Board shall consider:
(a)  the previous performance of the CWMU, including the

actions of the landowner association member or landowner
association operator when reviewing renewal of the certificate
of registration; and

(b)  any violation of Title 23, Wildlife Resources Code, this
rule, stipulations contained in the certificate of registration and
all other relevant information provided from any source related
to the applicant’s fitness to operate a CWMU.

(8)  Upon receiving the application, required
documentation, appropriate fee and recommendation from the
division, the Wildlife Board may:

(a)  authorize the issuance of a certificate of registration
allowing the landowner association member or landowner
association operator to operate a CWMU; or
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(b)  deny the application and provide the landowner
association member with reasons for the decision.

(9)  A CWMU Certificate of Registration for renewal is
authorized annually and shall expire on January 31, providing
the certificate of registration is not revoked or suspended prior
to the expiration date.

R657-37-7.  Operation by Landowner Association.
(1)(a)  A CWMU must be operated by a landowner

association member who owns land within the CWMU or a
landowner association operator who leases or otherwise controls
hunting on land within the CWMU.

(b)  A landowner association member or landowner
association operator may appoint CWMU agents to protect
private property within the CWMU; however, the landowner
association member or landowner association operator must
assume ultimate responsibility for the operation of the CWMU.

(2)(a)  A landowner association member or landowner
association operator may enter into reciprocal agreements with
any other landowner association member or landowner
association operator to allow hunters who have obtained a
CWMU permit to hunt within each other’s CWMUs as provided
in Subsections R657-37-5(6)(b) and R657-37-7(3)(b).

(b)  If a person is authorized to hunt in one or more
CWMUs as provided in Subsection (a), written permission from
the landowner association member or landowner association
operator must be in the person’s possession while hunting.

(3)(a)  A landowner association member or landowner
association operator must provide any person who has obtained
a permit, including general public permittees, a comparable
hunting opportunity in terms of hunting area and number of days
to hunt big game.

(b)  A person who has obtained a CWMU permit may hunt
only in the CWMU for which the permit is issued, except as
provided under Subsection (2).

(4)(a)  Each landowner association member or landowner
association operator must:

(i)  clearly post all boundaries with signs that are 8 1/2 by
11 inches on a bright yellow background with black lettering,
and that contain the language provided in Subsection (b); and

(ii)  clearly display signs on the CWMU at all corners,
fishing streams crossing property lines, road, gates, and rights-
of-way entering the land.

(b)  This is a CWMU created under an agreement between
private landowners and the Utah Division of Wildlife Resources,
and approved by the Utah Wildlife Board.  Only persons with a
valid CWMU permit for this CWMU may hunt moose, deer, elk
or pronghorn within the boundaries of this CWMU.  The general
public may use accessible public land portions of this CWMU
for all legal purposes, except hunting for moose, deer, elk or
pronghorn.

(5)  A landowner association member or landowner
association operator must provide a written copy of its
guidelines used to regulate a permit holder’s conduct as a guest
on the CWMU to each permit holder.

R657-37-8.  Cooperative Wildlife Management Unit Agents.
(1)  A landowner association member may appoint CWMU

agents to monitor access and protect the private property of the

CWMU.
(2)  Each CWMU agent must wear or have in possession

a form of identification prescribed by the Wildlife Board which
indicates the agent is a CWMU agent.

(3)  A CWMU agent may refuse entry into the private land
portions of a CWMU to any person, except owners of land
within the unit and their employees, who:

(a)  does not have in their possession a CWMU permit;
(b)  endangers or has endangered human safety;
(c)  damages or has damaged private property within a

CWMU; or
(d)  fails or has failed to comply with reasonable rules of a

landowner association.
(4)  A CWMU agent may not refuse entry to the general

public onto any public land within the boundaries of a CWMU
that is otherwise accessible to the public for purposes other than
hunting big game for which the CWMU is authorized.

(5)  In performing the functions described in this section,
a CWMU agent must comply with the relevant laws of this state.

R657-37-9.  Permit Allocation.
(1)  The division shall issue CWMU permits for hunting

big game to permittees:
(a)  qualifying through a general public drawing; or
(b)  named by the landowner association member or

landowner association operator.
(2)  A landowner association member or landowner

association operator shall be issued vouchers that may be used
to purchase hunting permits from division offices.

(3)  The division and the landowner association member
must, in accordance with the tables provided in Subsection (4),
jointly determine:

(a)  the total number of permits to be issued for the
CWMU; and

(b)  the number of permits that may be offered by the
landowner association member to the general public as defined
in Subsection R657-37-2(c).

(4)(a)  Permits may be allocated using an option from:
(i)  table one for moose and pronghorn; or
(ii)  table two for elk and deer.
(b)  At least one buck or bull permit or at least 10% of the

bucks or bulls permits, whichever is greater, must be made
available to the general public through the big game drawing
process.

(c)  Permits shall not be issued for spike bull elk.
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(5)  Antlerless permits must be allocated to the CWMU
proportional to the ratio of numbers of big game species using
the CWMU compared to the total herd population of the
respective big game species on the herd management unit.

(6)  A landowner association member or landowner
association operator must provide access free of charge to any
person who has received a CWMU permit through the general
public big game drawings, except as provided in Section 23-23-
11.

(7)  If the division and the landowner association member
disagree on the number of permits to be issued, the number of
permits allocated for a species or sex of big game, or the method
of take, the Wildlife Board shall make the determination based
on the biological needs of the big game herds, including
available forage, depredation, and other mitigating factors.

(8)  A CWMU permit entitles the holder to hunt the species
and sex of big game specified on the permit and only in
accordance with the certificate of registration and the rules and
proclamations of the Wildlife Board.

(9)  Vouchers for antlerless permits may be designated by
a landowner association member to any eligible person as
provided in Rule R657-5 and the proclamation of the Wildlife
Board for taking big game, and Rule R657-42.

(11)(a)  A complete list of the current CWMUs, big game
hunts, and the date, time, and number of permits available for
public drawing shall be published in the proclamation of the
Wildlife Board for taking big game.

(b)  The division reserves the exclusive right to list
approved CWMUs in the proclamation of the Wildlife Board for
taking big game.  The division may unilaterally decline to list a
CWMU in the proclamation where the unit is under
investigation for wildlife violations, a portion of the property
comprising the CWMU is transferred to a new owner, or any
other condition or circumstance that calls into question the
CWMUs ability or willingness to allow a meaningful hunting
opportunity to all the public permit holders that would otherwise
draw out on the public permits.

R657-37-10.  Permit Cost.
The fee for permits allocated to any CWMU is the same as

the applicable:
(a)  limited entry permit fee for elk and pronghorn;
(b)  general season, limited entry or premium limited entry

permit fee for deer; and
(c)  once-in-a-lifetime permit fee for moose.

R657-37-11.  Possession of Permits and License by Hunters -
Restrictions.

(1)  A person may not hunt in a CWMU without having in
his possession:

(a)  a valid CWMU permit; and

(b)  the necessary hunting licenses, permits and tags.
(2)  A CWMU permit:
(a)  entitles the holder to hunt only on the CWMU

specified on the permit pursuant to the rules of the Wildlife
Board and does not entitle the holder to hunt on any other
public or private land, except as provided under Subsection
R657-37-7(2)(a); and

(b)  constitutes written permission for trespass as required
under Section 23-20-14.

(3)  Prior to hunting on a CWMU each permittee must:
(a)  contact the relevant landowner association member or

landowner association operator and request the CWMU rules
and requirements; and

(b)  make arrangements with the landowner association
member or landowner association operator for the hunt.

R657-37-12.  Season Lengths.
(1)  A landowner association member or landowner

association operator may arrange for permittees to hunt on the
CWMU during the following dates:

(a)  archery buck deer and archery bull elk seasons may be
established beginning with the opening of the general archery
deer season through October 31;

(b)  general season buck deer, general season bull elk,
pronghorn, and moose seasons may be established September 1
through October 31, or the closing date of the general season for
the respective species, whichever is later;

(c)  muzzleloader deer seasons may be established
September 1 through October 31, or the closing date of the
muzzleloader deer season on the state wildlife management unit
that contains the CWMU, whichever is later;

(d)  muzzleloader elk seasons may be established
September 1 through the end of the general muzzleloader elk
season;

(e)  antlerless elk seasons may be established August 15
through January 31; and

(f)  antlerless deer seasons may be established August 15
through December 31.

(2)  The Wildlife Board may make variances to the seasons
provided in Subsection (1) for good cause if the variance was
requested by the deadline for the application for the new or
renewal certificate of registration as provided in Sections R657-
37-5 and R657-37-6.

R657-37-13.  Rights-of-Way.
A landowner association member may not restrict

established public access to public land enclosed by the
CWMU.

R657-37-14.  Discipline or Violation.
(1)  The Wildlife Board may refuse to issue a certificate of

registration to an applicant, and may refuse to renew or may
revoke, restrict, place on probation, or otherwise act upon a
certificate of registration where the holder has:

(a)  violated any provision of this rule, the Wildlife
Resources Code, the certificate of registration, or the CWMU
application/agreement; or

(b)  engaged in conduct that results in the conviction of, a
plea of no contest to, or a plea held in abeyance to a crime of
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moral turpitude, or any other crime that when considered with
the functions and responsibilities of a CWMU operator bears a
reasonable relationship to the operator’s or applicant’s ability to
safely and responsibly operate a CWMU.

(2)  The procedures and rules governing any adverse action
taken by the division or the Wildlife Board against a certificate
of registration or an application for certificate of registration are
set forth in Rule R657-2.

KEY:  wildlife, cooperative wildlife management unit
July 18, 2001 23-23-3
Notice of Continuation May 3, 1999
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R657.  Natural Resources, Wildlife Resources.
R657-42.  Accepted Payment of Fees, Exchanges,
Surrenders, Refunds and Reallocation of Licenses,
Certificates of Registration and Permits.
R657-42-1.  Purpose and Authority.

(1)  Under the authority of Sections 23-19-1 and 23-19-38,
the division may issue licenses, permits, tags and certificates of
registration in accordance with the rules of the Wildlife Board.

(2)  This rule provides the standards and procedures for
the:

(a)  exchange of permits;
(b)  surrender of licenses, certificates of registration and

permits;
(c)  refund of licenses, certificates of registration and

permits; and
(d)  reallocation of permits.

R657-42-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2

and the applicable rules and proclamations of the Wildlife
Board.

(2)  In addition:
(a)  "Alternate drawing lists" means a list of persons who

have not already drawn a permit and would have been the next
person in line to draw a permit.

R657-42-3.  Permit Exchanges.
(1)(a)  Any person who has obtained a general buck deer or

a general bull elk permit may exchange that permit for any other
available general permit if both permits are for the same species
and sex.

(b)  A person must make general buck deer and general bull
elk permit exchanges at any division office prior to the season
opening date of the permit to be exchanged.

(2)  Any person who has obtained a cougar harvest
objective unit permit may exchange that permit for any other
available cougar harvest objective unit permit as provided in
Rule R657-10.

(3)  The division may charge a handling fee for the
exchange of a permit.

R657-42-4.  Surrender of Licenses, Certificates of
Registration and Permits.

(1)  Any person who has obtained a license, certificate of
registration or permit and decides not to use it, may surrender
the license, certificate of registration or permit to any division
office.

(2)  Any person who has obtained a license, certificate of
registration or permit may surrender the license, certificate of
registration or permit prior to the season opening date of the
license, certificate of registration or permit for the purpose of:

(a)  waiving the waiting period normally assessed and
reinstating the number of bonus points, including a bonus point
for the current year as if a permit had not been drawn, if
applicable; or

(b)  purchasing a reallocated permit or any other permit
available for which the person is eligible.

(3)  A Cooperative Wildlife Management Unit permit must
be surrendered before the following dates:

(a)  the opening date for the respective general archery
season for buck deer, bull elk or spike bull elk;

(b)  September 1 for pronghorn and moose;
(c)  August 15 for antlerless deer and elk;
(d)  prior to the applicable season date for small game and

waterfowl; and
(e)  prior to the applicable season date of any variance

approved by the Wildlife Board in accordance with Rules R657-
21 and R657-37.

(4)  Dedicated hunter participants must surrender their
permits prior to the general archery deer season.

(5)  The division may not issue a refund, except as
provided in Section R657-42-5.

R657-42-5.  Refunds of Licenses, Certificates of Registration
and Permits.

(1)  The refund of a license, certificate of registration or
permit shall be made in accordance with Section 23-19-38.

(2)  All refunds must be processed through the Salt Lake
Division office.

R657-42-6.  Reallocation of Permits.
(1)(a)  The division may reallocate surrendered limited

entry, once-in-a-lifetime and Cooperative Wildlife Management
Unit permits.

(b)  The division shall not reallocate resident and
nonresident big game general permits.

(2)  Permits shall be reallocated through the Salt Lake
Division office.

(3)(a)  Any limited entry, once-in-a-lifetime or public
Cooperative Wildlife Management Unit permit surrendered to
the division shall be reallocated through the drawing process by
contacting the next person listed on the alternate drawing list or
as provided in Subsection (b).

(b)  A person who is denied a permit due to an error in
issuing permits may be placed on the alternate drawing list to
address the error, if applicable, in accordance with the Division
Error Policy.

(c)  The alternate drawing lists are classified as private and
therefore, protected under the Government Records Access
Management Act.

(d)  The division shall make a reasonable effort to contact
the next person on the alternate list by telephone or mail.

(e)  If the next person, who would have drawn the limited
entry, once-in-a-lifetime or public Cooperative Wildlife
Management Unit permit, does not accept the permit or the
division is unable to contact that person, the reallocation
process will continue until the division has reallocated the
permit or the season opens for that permit.

(4)  If the next person, who would have drawn the limited
entry, once-in-a-lifetime or public Cooperative Wildlife
Management Unit permit has obtained a permit, that person may
be required to surrender the previously obtained permit in
accordance with Section R657-42-4(2) and any other applicable
rules and proclamations of the Wildlife Board.

(5)  Any private Cooperative Wildlife Management Unit
permit surrendered to the division will be reallocated by the
landowner through a voucher, issued to the landowner by the
division in accordance with Rule R657-37.
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(6)(a)  The division may allocate additional general deer
permits and limited entry permits, if it is consistent with the
unit’s biological objectives, to address errors in accordance with
the Division Error Policy.

(b)  The division shall not allocate additional Cooperative
Wildlife Management Unit and Once-In-A-Lifetime permits.

(c)  The division may extend deadlines to address errors in
accordance with the Division Error Policy.

R657-42-7.  Reallocated Permit Cost.
(1)  Any person who accepts the offered reallocated permit

must pay the applicable permit fee.
(2)  The division may not issue a refund, except as

provided in Section R657-42-5.

R657-42-8.  Accepted Payment of Fees.
(1)  Personal checks, money orders, cashier’s checks, and

cards are accepted for payment of licenses, permits or
certificates of registration.

(2)  Personal checks drawn on an out-of-state account are
not accepted.

(3)  Third-party checks are not accepted.
(4)  All payments must be made payable to the Utah

Division of Wildlife Resources.
(5)(a)  Credit cards must be valid at least 30 days after any

drawing results are posted.
(b)  Checks and credit cards will not be accepted as

combined payment on single or group applications.
(c)  If applicable, if applicants are applying as a group, all

fees for all applicants in that group must be charged to one
credit card.

(d)  Handling fees and donations are charged to the credit
card when the application is processed.  Applicable license and
permit fees are charged after the drawings, if successful.

(6)(a)  An application is voidable if the check is returned
unpaid from the bank or the credit card is invalid or refused.

(b)  The division charges a returned check collection fee for
any check returned unpaid.

(7)  A license or permit received by a person shall be
deemed invalid if payment for that license or permit is not
received, or a check is returned unpaid from the bank, or the
credit card is invalid or refused.

(8)  Hunting with a permit where payment has not been
received for that permit constitutes a violation of hunting
without a valid permit.

(9)  The division may require a money order or cashier’s
check to correct payment for a license, permit, or certificate of
registration.

(10)  Any person who fails to pay the required fee for any
license, permit or certificate of registration, shall be ineligible to
obtain any other license, permit, tag, or certificate of registration
until the delinquent fees and associated collection costs are paid.

KEY:  wildlife, permits
July 18, 2001 23-19-1
Notice of Continuation November 30, 2000 23-19-38
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R708.  Public Safety, Driver License.
R708-18.  Regulatory and Administrative Fees.
R708-18-1.  Authority.

This rule is authorized by Section 53-3-104(2), 53-3-105,
53-3-808, 53-3-905 and Subsection 63-38-3(2).

R708-18-2.  Definitions as used in this chapter.
(1)  "Accident Report" means an officer’s report of an

accident as described under Subsection 41-6-35(4).
(2)  "Accompanying data" means supplemental accident

reports or addenda there to.
(3)  "Driving Record", more commonly known as a Driver

License Record (DLR) means a computer generated compilation
of particular elements contained in the Driver License Division
electronic database, consisting of:

(a)  Driver’s name;
(b)  Driver’s license number;
(c)  Driver’s date of birth;
(d)  Driver’s zip code;
(e)  Member of military;
(f)  Reportable arrests and convictions;
(g) Reportable notices from courts indicating failure to

comply with terms of a citation or failure to comply with terms
set by the court, pursuant to UCA 53-3-221(2) and 53-3-221(3).

(h)  Reportable department actions;
(i)  Driver license status;
(j)  Driver license issue/expiration dates; and
(k)  Driver license class/type/endorsement.
(4)  Driving Record - "Certified Copy" means an

authenticated Driving Record and/or accident report and/or
accompanying data prepared under the seal of the division.
(Other records or information may be included only under order
or rule of the court.)

(5)  "Photocopies" means the mechanical reproduction of
an original digitized or filmed document.

(6)  "Recording" means a verbatim magnetic tape or
digitized recording of sworn, or unsworn testimony, or
information.

R708-18-3.  Fees.
The Driver License Division charges user fees for some

services.  A schedule of these fees is available for public
examination at any Driver License office location.  These fees
are set by the legislature in Section 53-3-105, 808, and 905, and
in the annual appropriations act as recorded in "The ‘Laws of
Utah’ as passed at the General Session of the Legislature".

R708-18-4.  Exemptions.
The fees established may not be charged to any municipal,

county, state or federal agency as defined in Subsection 53-3-
105(33)(b).

R708-18-5.  Records.
All fees charged shall be receipted and recorded under

normal accounting principles established by the Driver License
Division.

KEY:  driver education, licensing, fees
October 28, 1996 63-38-3(2)

Notice of Continuation July 30, 2001 41-6-35(4)
53-3-104(2)

53-3-105
53-3-808
53-3-905

53-3-221(2)
53-3-221(3)
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R708.  Public Safety, Driver License.
R708-38.  Anatomical Gift.
R708-38-1.  Purpose.

The purpose of this rule is to define the process for
authenticating an applicant’s intent to make an anatomical gift
(organ donation) when applying for a driver license or
identification card excluding renewal by mail.

R708-38-2.  Authority.
This rule is authorized by Subsection 53-3-205(16)(a).

R708-38-3.  Process.
An applicant who desires to make an anatomical gift shall

authenticate their indication of intent by:
(a)  applying for a driver license or identification card;
(b)  marking the appropriate place on the application form

indicating a desire to make an anatomical gift;
(c)  signing the application in person or by some other

electronic means affirming that the information entered is true
and correct; and

(d)  submitting the completed application at a driver license
office or submitting the completed application by electronic
means when available.

KEY:  anatomical gift
July 3, 2001 53-3-205

26-28-2
26-28-6
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R710.  Public Safety, Fire Marshal.
R710-6.  Liquefied Petroleum Gas Rules.
R710-6-1.  Adoption, Title, Purpose and Scope.

Pursuant to Title 53, Chapter 7, Section 305, Utah State
Code Annotated 1953, the Liquefied Petroleum Gas (LPG)
Board adopts minimum rules to provide regulation to those who
distribute, transfer, dispense or install LP Gas and/or its
appliances in the State of Utah.

There is adopted as part of these rules the following codes
which are incorporated by reference:

1.1  National Fire Protection Association (NFPA),
Standard 58, LP Gas Code, 1998 edition, except as amended by
provisions listed in R710-6-8, et seq.

1.2  National Fire Protection Association (NFPA),
Standard 54, National Fuel Gas Code, 1999 edition, except as
amended by provisions listed in R710-6-8, et seq.

1.3 National Fire Protection Association (NFPA), Standard
501C, Standard on Recreational Vehicles, 1996 Edition, except
as amended by provisions listed in R710-6-8, et seq.

1.4  Uniform Fire Code (UFC), Volume 1, Article 82, 1997
edition, as published by the International Fire Code Institute
(IFCI), except as amended by provisions listed in R710-6-8, et
seq.

1.5  Uniform Fire Code (UFC), Volume 2, Uniform Fire
Code Standards (UFCS), No. 82-1 and No. 82-2, 1997 edition,
as published by the International Fire Code Institute (IFCI),
except as amended by provisions listed in R710-6-8, et seq.

1.6  A copy of the above codes are on file with the Division
of Administrative Rules, and the State Fire Marshal’s Office.
The definitions contained in the afore referenced codes shall
also pertain to these rules.

1.7  Title.
These rules shall be known as "Rules Governing LPG

Operations in the State of Utah" and may be cited as such, and
will be hereinafter referred to as "these rules".

1.8  Validity.
If any article, section, subsection, sentence, clause, or

phrase, of these rules is, for any reason, held to be
unconstitutional, contrary to statute, or exceeding the authority
of the LPG Board such decision shall not affect the validity of
the remaining portion of these rules.

1.9  Conflicts.
In the event where separate requirements pertain to the

same situation in the same code, or between different codes or
standards as adopted, the more restrictive requirement shall
govern, as determined by the enforcing authority.

R710-6-2.  Definitions.
2.1  "Board" means the Liquefied Petroleum Gas Board.
2.2  "Concern" means a person, firm, corporation,

partnership, or association, licensed by the Board.
2.3  "Division" means the Division of the State Fire

Marshal.
2.4  "Enforcing Authority" means the division, the

municipal or county fire department, other fire prevention
agency acting within its respective fire prevention jurisdiction,
or the building official of any city or county.

2.5  "IFCI" means International Fire Code Institute.
2.6  "License" means a written document issued by the

Division authorizing a concern to be engaged in an LPG
business.

2.7  "LPG" means Liquefied Petroleum Gas.
2.8  "LPG Certificate" means a written document issued by

the Division to any person for the purpose of granting
permission to such person to perform any act or acts for which
authorization is required.

2.9  "NFPA" means the National Fire Protection
Association.

2.10  "Possessory Rights" means the right to possess LPG,
but excludes broker trading or selling.

2.11  "Public Place" means a highway, street, alley or other
parcel of land, essentially unobstructed, which is deeded,
dedicated or otherwise appropriated to the public for public use,
and where the public exists, travels, traverses or is likely to
frequent.

2.12  "Qualified Instructor" means a person holding a valid
LPG certificate in the area in which he is instructing.

2.13  "UCA" means Utah State Code Annotated 1953 as
amended.

2.14  "UFC" means Uniform Fire Code.
2.15  "UFCS" means Uniform Fire Code Standards.

R710-6-3.  Licensing.
3.1  Type of license.
Class I:  A licensed dealer who is engaged in the business

of installing gas appliances or systems for the use of LPG and
who sells, fills, refills, delivers, or is permitted to deliver any
LPG.

Class II:  A business engaged in the sale, transportation,
and exchange of cylinders, but not transporting or transferring
gas in liquid.

Class III:  A business not engaged in the sale of LPG, but
engaged in the sale and installation of gas appliances, or LPG
systems.

Class IV:  Those businesses listed below:
(a)  Dispensers
(b)  Sale of containers greater than 96 pounds water

capacity.
(c)  Other LPG businesses not listed above.
3.2  Signature on Application.
The application shall be signed by an authorized

representative of the applicant.  If the application is made by a
partnership, it shall be signed by at least one partner.  If the
application is made by a corporation or association other than
a partnership, it shall be signed by the principal officers, or
authorized agents.

3.3  Issuance.
Following receipt of the properly completed application, an

inspection, completion of all inspection requirements, and
compliance with the provision of the statute and these rules, the
Division shall issue a license.

3.4  Original, Valid Date.
Original licenses shall be valid for one year from the date

of application.  Thereafter, each license shall be renewed
annually and renewals thereof shall be valid for one year from
issuance.

3.5  Renewal.
Application for renewal shall be made in writing, on forms
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provided by the SFM.
3.6  Refusal to Renew.
The Board may refuse to renew any license in the same

manner, and for any reason, that they are authorized, pursuant
to Article 5 of these rules to deny a license.  The applicant shall,
upon such refusal, have the same rights as are granted by Article
5 of this article to an applicant for a license which has been
denied by the Board.

3.7  Change of Address.
Every licensee shall notify the Division, in writing, within

thirty (30) days of any change of his address.
3.8  Under Another Name.
No licensee shall conduct his licensed business under a

name other than the name or names which appears on his
license.

3.9  List of Licensed Concerns.
(a)  The Division shall make available, upon request and

without cost, to the Enforcing Authority, the name, address, and
license number of each concern that is licensed pursuant to these
rules.

(b)  Upon request, single copies of such list shall be
furnished, without cost, to a licensed concern.

3.10  Inspection.
The holder of any license shall submit such license for

inspection upon request of the Division or the Enforcing
Authority.

3.11  Notification and LPG Certificate.
Every licensed concern shall, within twenty (20) days of

employment, and within twenty (20) days of termination of any
employee, report to the Division, the name, address, and LPG
certificate number, if any, of every person performing any act
requiring an LPG certificate for such licensed concern.

3.12  Posting.
Every license issued pursuant to the provisions of these

rules shall be posted in a conspicuous place on the premises of
the licensed location.

3.13  Duplicate License.
A duplicate license may be issued by the Division to

replace any previously issued license, which has been lost or
destroyed, upon the submission of a written statement from the
licensee to the Division.  Such statement shall attest to the fact
that the license has been lost or destroyed.  If the original license
is found it shall be surrendered to Division within 15 days.

3.14  Registration Number.
Every license shall be identified by a number, delineated as

P-(number).
3.15  Accidents, Reporting.
Any accident where a licensee and LPG are involved must

be reported to the Board in writing by the affected licensee
within 3 days upon receipt of information of the accident.  The
report must contain any pertinent information such as the
location, names of persons involved, cause, contributing factors,
and the type of accident.  If death or serious injury of person(s),
or property damage of $5000.00 or more results from the
accident, the report must be made immediately by telephone and
followed by a written report.

3.16  Board investigation of accidents.
At their discretion, the Board will investigate, or direct the

Division to investigate, all serious accidents as defined in

Subsection 3.15.

R710-6-4.  LP Gas Certificates.
4.1 Application.
Application for an LPG certificate shall be made in writing

to the Division.  The application shall be signed by the
applicant.

4.2  Examination.
Every person who performs any act or acts within the scope

of a license issued under these rules, shall pass an initial
examination in accordance with the provisions of this article.

4.3  Types of Initial Examinations:
(1)  Carburetion
(2)  Dispenser
(3)  HVAC/Plumber
(4)  Recreational Vehicle Service
(5)  Serviceman
(6)  Transportation and Delivery
4.4  Initial Examinations.
(a)  The initial examination shall include an open book

written test of the applicant’s knowledge of the work to be
performed by the applicant.  The written examination questions
shall be taken from the adopted statute, administrative rules,
NFPA 54, and NFPA 58.

(b)  The initial examination shall also include a practical or
actual demonstration of some selected aspects of the job to be
performed by the applicant.

(c)  To successfully complete the written and practical
initial examinations, the applicant must obtain a minimum grade
of seventy percent (70%) in each portion of the examination
taken.  Each portion of the examination will be graded
separately.  Failure of any one portion of the examination will
not delete the entire test.

(d)  Examinations may be given at various field locations
as deemed necessary by the Division.  Appointments for field
examinations are required.

(e)  As required in Sections 4.2 and 4.3, those applicants
that have successfully completed the requirements of the
Certified Employee Training Program (CETP), as written by the
National Propane Gas Association, and that corresponds to the
work to be performed by the applicant, shall have the
requirement for initial examination waived, after appropriate
documentation is provided to the Division by the applicant.

4.5  Original and Renewal Date.
Original LPG certificates shall be valid for one year from

the date of issuance.  Thereafter, each LPG certificate shall be
renewed annually and renewals thereof shall be valid from for
one year from issuance.

4.6  Renewal Date.
Application for renewal shall be made in writing on forms

provided by the Division.
4.7  Re-examination.
Every holder of a valid LPG Certificate shall take a re-

examination every five years from the date of original certificate
issuance, to comply with the provisions of Section 4.3 of these
rules as follows:

(a)  The re-examination to comply with the provisions of
Section 4.3 of these rules shall consist of one 25 question open
book examination, to be mailed to the certificate holder at least
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60 days before the renewal date.
(b)  The 25 question re-examination will consist of

questions that focus on changes in the last five years to NFPA
54, NFPA 58, the statute, or the adopted administrative rules.
The re-examination may also consist of questions that focus on
practices of concern as noted by the Board or Division.

(c)  The certificate holder is responsible to complete the 25
question re-examination and return it to the Division in
sufficient time to renew.

(d)  The certificate holder is responsible to return to the
Division with the re-examination the correct renewal fees to
complete that certificate renewal.

4.8  Refusal to Renew.
The Division may refuse to renew any LPG certificate in

the same manner and for any reason that is authorized pursuant
to Article 5.

4.9  Inspection.
The holder of a LPG certificate shall submit such certificate

for inspection, upon request of the Division or the enforcing
authority.

4.10  Type.
(a)  Every LPG certificate shall indicate the type of act or

acts to be performed and for which the applicant has qualified.
(b)  Any person holding a valid LPG certificate shall not be

authorized to perform any act unless he is a licensee or is
employed by a licensed concern.

(c)  It is the responsibility of the LPG certificate holder to
insure that the concern they are employed by is licensed under
this act.

4.11  Change of Address.
Any change in home address of any holder of a valid LPG

certificate shall be reported by the registered person to the
Division within thirty (30) days of such change.

4.12  Duplicate.
A duplicate LPG certificate may be issued by the Division

to replace any previously issued certificate which has been lost
or destroyed upon the submission of a written statement to the
Division from the certified person.  Such statement shall attest
to the certificate having been lost or destroyed. If the original is
found, it shall be surrendered to the Division within 15 days.

4.13  Contents of Certificate of Registration.
Every LPG certificate issued shall contain the following

information:
(a)  The name and address of the applicant.
(b)  The physical description of applicant.
(c)  The signature of the LP Gas Board Chairman.
(d)  The date of issuance.
(e)  The expiration date.
(f)  Type of service the person is qualified to perform.
(g)  Have printed on the card the following:  "This

certificate is for identification only, and shall not be used for
recommendation or advertising".

4.14  Minimum Age.
No LPG certificate shall be issued to any person who is

under sixteen (16) years of age.
4.15  Restrictive Use.
(a)  No LPG certificate shall constitute authorization for

any person to enforce any provisions of these rules.
(b)  A LPG certificate may be used for identification

purposes only as long as such certificate remains valid and
while the holder is employed by a licensed concern.

(c)  Regardless of the acts for which the applicant has
qualified, the performance of only those acts authorized under
the licensed concern employing such applicant shall be
permissible.

(d)  Regardless of the acts authorized to be performed by
a licensed concern, only those acts for which the applicant for
a LPG certificate has qualified shall be permissible by such
applicant.

4.16  Right to Contest.
(a)  Every person who takes an examination for a LPG

certificate shall have the right to contest the validity of
individual questions of such examination.

(b)  Every contention as to the validity of individual
questions of an examination that cannot be reasonably resolved,
shall be made in writing to the Division within 48 hours after
taking said examination.  Contentions shall state the reason for
the objection.

(c)  The decision as to the action to be taken on the
submitted contention shall be by the Board, and such decision
shall be final.

(d)  The decision made by the Board, and the action taken,
shall be reflected in all future examinations, but shall not affect
the grades established in any past examination.

4.17  Non-Transferable.
LPG Certificates shall not be transferable to another

individual. Individual LPG certificates shall be carried by the
person to whom issued.

4.18  New Employees.
New employees of a licensed concern may perform the

various acts while under the direct supervision of persons
holding a valid LPG certificate for a period not to exceed forty
five (45) days from the initial date of employment.  By the end
of such period, new employees shall have taken and passed the
required examination.  In the event the employee fails the
examination, re-examination shall be taken within 30 days.  The
employee shall remain under the direct supervision of an
employee holding a valid LPG certificate, until certified.

4.19  Certificate Identification.
Every LPG certificate shall be identified by a number,

delineated as PE-(number).  Such number shall not be
transferred from one person to another.

R710-6-5.  Adjudicative Proceedings.
5.1  All adjudicative proceedings performed by the agency

shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

5.2  The issuance, renewal, or continued validity of a
license or LPG certificate may be denied, suspended or revoked
by the Division, if the Division finds that the applicant, person
employed for, or the person having authority and management
of a concern commits any of the following violations:

(a)  The person or applicant is not the real person in
interest.

(b)  Material misrepresentation or false statement in the
application, whether original or renewal.

(c)  Refusal to allow inspection by the Division or
enforcing authority on an annual basis to determine compliance
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with the provisions of these rules.
(d)  The person, applicant, or concern for a license does not

have the proper or necessary facilities, including qualified
personnel, to conduct the operations for which application is
made.

(e)  The person or applicant for a LPG certificate does not
possess the qualifications of skill or competence to conduct the
operations for which application is made.  This can also be
evidenced by failure to pass the examination and/or practical
tests.

(f)  The person or applicant refuses to take the examination.
(g)  The person or applicant has been convicted of any of

the following:
(i)  a violation of the provisions of these rules;
(ii) a crime of violence or theft; or
(iii) a crime that bears upon the person or applicant’s ability

to perform their functions and duties.
(h) The person or applicant does not complete the re-

examination process by the person or applicants certificate or
license expiration date.

5.3  A person whose license or certificate of registration is
suspended or revoked by the Division shall have an opportunity
for a hearing before the LPG Board if requested by that person
within 20 days after receiving notice.

5.4  All adjudicative proceedings, other than criminal
prosecution, taken by the Enforcing Authority to enforce the
Liquefied Petroleum Gas Section, Utah Fire Prevention and
Safety Act, and these rules, shall commence in accordance with
UCA, Section 63-46b-3.

5.5  The Board shall act as the hearing authority, and shall
convene after timely notice to all parties involved.  The Board
shall be the final authority on the suspension or revocation of a
license or certificate of registration.

5.6  The Board shall direct the Division to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63-46b-5(i).

5.7  Reconsideration of the Board’s decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

5.8 After a period of three (3) years from the date of
revocation, the Board may review the written application of a
person whose license or certificate of registration has been
revoked.

5.9  Judicial review of all final Board actions resulting from
informal adjudicative proceedings is available pursuant to UCA,
Section 63-46b-15.

R710-6-6.  Fees.
6.1  Fee Schedule.
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6.2  Payment of Fees.
The required fee shall accompany the application for

license or LPG certificate or submission of plans for review.
6.3  Late Renewal Fees.
(a)  Any license or LPG certificate not renewed on or

before one year from the original date of issuance will be
subject to an additional fee equal to 10% of the required fee.

(b)  When an LPG certificate has expired for more than one
year, an application shall be made for an original certificate as
if the application was being taken for the first time.
Examinations will be retaken with initial examination fees.

R710-6-7.  Board Procedures.
7.1  The Board will review the Division and Enforcing

Authorities activities since the last meeting, and review and act
on license and permit applications, review financial
transactions, consider recommendations of the Division, and all
other matters brought to the Board.

7.2  The Board may be asked to serve as a review board for
items under disagreement.

7.3  Board meetings shall be presided over and conducted
by the chairman and in his absence the vice chairman.

7.4  Meetings of the Board shall be conducted in
accordance with an agenda, which shall be submitted to the
members by the Division, not less than twenty-one (21) days
before the regularly scheduled Board meeting.

7.5  The chairman of the Board and Board members shall
be entitled to vote on all issues considered by the Board.  A
Board member who declares a conflict of interest or where a
conflict of interest has been determined, shall not vote on that
particular issue.

7.6  Public notice of Board meetings shall be made by the
Division as prescribed in UCA Section 52-4-6.

7.7  The Division shall provide the Board with a secretary,
who shall prepare minutes and shall perform all secretarial
duties necessary for the Board to fulfill its responsibility.  The
minutes of Board meetings shall be completed and sent to Board
members at least twenty-one (21) days prior to the scheduled
Board meeting.

7.8  The Board may be called upon to interpret codes
adopted by the Board.

7.9  The Board Chairman may assign member(s) various
assignments as required to aid in the promotion of safety, health
and welfare in the use of LPG.

R710-6-8.  Amendments and Additions.
The following amendments and additions are hereby

adopted by the Board:
8.1  All LP Gas facilities that are located in a public place

shall be inspected by a certified LP Gas serviceman every five
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(5) years for leaks in all buried piping as follows:
(a)  All buried piping shall be pressure tested and inspected

for leaks as set forth in NFPA Standard 54, Sections 4.1.1
through 4.3.4.

(b)  If a leak is detected and repaired, the buried piping
shall again be pressure tested for leaks.

(c)  The certified LP Gas serviceman shall keep a written
record of the inspection and all corrections made to the buried
piping located in a public place.

(d)  The inspection records shall be available to be
inspected on a regular basis by the Division.

8.2  Whenever the Division is required to complete more
than two inspections to receive compliance on an LP Gas
System, container, apparatus, appliance, appurtenance, tank or
tank trailer, or any pertinent equipment for the storage,
transportation or dispensation of LP Gas, the Division shall
charge to the owner for each additional inspection, the re-
inspection fee as stated in R710-6-6.1(e).

8.3  All LP Gas containers of more than 5000 water gallons
shall be inspected at least biannually for compliance with the
adopted statute and rules.  The following containers are exempt
from this requirement:

(a)  Those excluded from the act in UCA, Section 53-7-
303.

(b)  Containers under federal control.
(c)  Containers under the control of the U.S. Department of

Transportation and used for transportation of LP Gas.
(d)  Containers located at private residences.
8.4  Those using self-serve key or card services shall be

trained in safe filling practices by the licensed dealer providing
the services.  A letter shall be sent to the Division by the
licensed dealer stating that those using the self-serve key or card
service have been trained.

8.5  UFC Amendments:
(a)  UFC, Section 8201 - Scope. On line 4 after the

wording "Appendix B." insert the following: "Also reference
NFPA, Standard 58, as amended by the Board".

(b)  UFC, Section 8202.1 Permits and Plans. On line 2 after
the word "see" replace "Section 105, Permit 1.1" with "the
adopted LPG rules".  The rest of UFC, Section 8202.1 is
deleted.

(c)  UFC, Section 8202.2 - Records., is deleted.
(d)  UFC, Section 8203.1 - General. Starting on line 2, after

the wording "installed in accordance with" insert "NFPA
Standard 58, NFPA Standard 54, and".

(e)  UFC, Section 8204.1 General. On line 3 delete "and
subject to the approval of the chief." and replace it with "as
amended by the Board".

(f)  UFC, Section 8204.2 on line 4 after the word "areas"
insert "as determined by the Board".

(g)  UFC, Section 8208 - Smoking and Other Sources of
Ignition. On line 1 replace "chief" with "enforcing authority".

(h)  UFC, Section 8212.12 is deleted and replaced with
NFPA, Standard 58, Section 5-4.1.

8.6  UFCS 82-1 Amendments:
(a)  The amendments listed in Part I, Section 82.101 are

deleted.
(b)  The 1989 edition of NFPA, Standard 58 listed in Part

II is deleted and replaced with the 1998 edition of NFPA,

Standard 58.
8.7  NFPA, Standard 58 Amendments:
(a)  NFPA, Standard 58, Section 2-2.1.3 is amended to add

the following section: (c) All new, used or existing containers
of 5000 water gallons or less, installed in the State of Utah or
relocated within the State of Utah shall meet the requirements
listed in ASME, Boiler and Pressure Vessel Code, "Rules for
the Construction of Unfired Pressure Vessels".  All new, used
or existing containers of more than 5000 water gallons, installed
in the State of Utah or relocated within the State of Utah shall
meet the requirements listed in ASME, Boiler and Pressure
Vessel Code, "Rules for the Construction of Unfired Pressure
Vessels", Section VIII, and shall either be registered by the
National Board of Boiler and Pressure Vessel Inspectors or the
Manufacturer’s Data Report for Pressure Vessels, Form U-1A,
be provided.

(b)  NFPA, Standard 58, Section 2-2.1.3 is amended to add
the following section: (d) If an existing container is relocated
within the State of Utah, and depending upon the container size,
does not bear the required ASME construction code and/or
National Board Stamping, the new owner may submit to the
Division a request for "Special Classification Permit".  Material
specifications and calculations of the container shall be
submitted to the Division by the new owner.  Also, the new
owner shall insure that a review of the proposed container be
completed by a registered professional engineer experienced in
pressure vessel container design and construction, and the new
owner submit that report to the Division. The Division will
approve or disapprove the proposed container.  Approval by the
Division shall be obtained before the container is set or filled
with LP Gas.

(c)  NFPA, Standard 58, Section 2-2.1.5 is deleted and
rewritten as follows: All cylinders shall be filled, continued in
service, and transported in accordance with USDOT regulations.
Any cylinder which is out of the qualification date, to include
privately owned or personally transported cylinders, shall not be
refilled until requalified by methods prescribed in USDOT, 49
CFR, Subchapter C - Hazardous Materials Regulations, Parts
171-180.

(d)  NFPA, Standard 58, Section 2-2.1.9 is deleted and
rewritten as follows: Repair or alteration of containers shall
comply with the latest edition of the National Board Inspection
Code or the API Pressure Vessel Inspection Code as applicable.
Repairs and alterations shall only be made by those holding a
National Board "R" Certificate of Authorization commonly
known as an R Stamp.

(e)  NFPA Standard 58, Sections 2-4.3(c)(1) and (2) are
deleted and amended to read as follows:

Type K copper tubing without joints below grade may be
used in exterior LP Gas piping systems only.

R710-6-9.  Penalties.
9.1  Civil penalties for violation of any rule or referenced

code shall be as follows:
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9.2  Rationale.
(a)  Double the fee plus the cost of the license.
(b)  Double the fee plus the cost of the certificate.
(c)  Double the fee plus the cost of the license.
(d)  Double the fee.
(e)  Based on two hours of inspection fee at $30.00 per

hour.
(f)  Triple the fee.

KEY:  liquefied petroleum gas
January 16, 2001 53-7-305
Notice of Continuation July 5, 2001
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R765.  Regents (Board of), Administration.
R765-649.  Utah Higher Education Assistance Authority
(UHEAA) Privacy Policy.
R765-649-1.  Purpose.

The purpose of this rule is to provide the terms of
UHEAA’s privacy policy concerning the disclosure of customer
nonpublic personal information, as defined in the Gramm-
Leach-Bliley Act, referenced below.

R765-649-2.  References.
2.1  Utah Code Title 53B, Utah System of Higher

Education, Chapter 12.
2.2  U.S. Congress, Title IV of the Higher Education Act

of 1965, as amended.
2.3  U.S. Federal Trade Commission. Code of Federal

Regulations, 16 CFR Part 313.
2.4  Pub. L. No. 106-102, the Gramm-Leach-Bliley Act

R765-649-3.  General.
3.1  UHEAA collects nonpublic personal information about

customers from:
3.1.1  information received from customers on applications

or other forms;
3.1.2  information from customer transactions with

UHEAA, its affiliates or others; and
3.1.3  information received from a consumer reporting

agency.
3.2  UHEAA does not disclose any nonpublic personal

information about our customers or former customers to anyone,
except as permitted by law.

3.3  UHEAA restricts access to nonpublic personal
information about customers to those employees who need to
know such information to provide products or services to
customers. UHEAA maintains physical, electronic, and
procedural safeguards that comply with federal regulations to
guard customer nonpublic personal information.

KEY:  higher education, student loans*
July 17, 2001 53B-12-101(6)
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R861.  Tax Commission, Administration.
R861-1A.  Administrative Procedures.
R861-1A-1.  Administrative Procedures Pursuant to Utah
Code Ann. Section 59-1-210.

A.  Definitions as used in this rule:
1.  "Agency" means the Tax Commission of the state of

Utah.
2.  "Agency head" means the Tax Commission of the state

of Utah, or one or more tax commissioners.
3.  "Appeal" means appeal from an order of the

Commission to an appropriate judicial authority.
4.  "Commission" means the Tax Commission of the state

of Utah.
5.  "Conference" means an informal meeting of a party or

parties with division heads, officers, or employees designated by
division heads and informal meetings between parties to an
adjudicative proceeding and a presiding officer.

6.  "Division" means any division of the Tax Commission,
including but not restricted to the Auditing Division, Property
Tax Division, Motor Vehicle Division, Motor Vehicle Business
Administration Division, Data Processing Division, and the
Operations Division.

7.  "Hearing" means a proceeding, formal or informal, at
which the parties may present evidence and arguments to the
presiding officer in relation to a particular order or rule.

8.  "Officer" means an employee of the Commission in a
supervisory or responsible capacity.

9.  "Order" means the final disposition by the Commission
of any particular controversy or factual matter presented to it for
its determination.

10.  "Presiding officer" means one or more tax
commissioners, administrative law judge, hearing officer, and
other persons designated by the agency head to preside at
hearings and adjudicative proceedings.

11.  "Quorum" means three or more members of the
Commission.

12.  "Record" means that body of documents, transcripts,
recordings, and exhibits from a hearing submitted for review on
appeal.

13.  "Rule" means an officially adopted Commission rule.
14.  "Rulemaking Power" means the Commission’s power

to adopt rules and to administer the laws relating to the
numerous divisions.

15.  All definitions contained in the Administrative
Procedures Act, Utah Code Ann. Section 63-46b-2 as amended,
are hereby adopted and incorporated herein.

R861-1A-2.  Rulemaking Power Pursuant to Utah Code Ann.
Section 59-1-210 and 63-46a-4.

A.  Policy and Scope.  In accordance with the responsibility
placed upon it by law, the Commission shall enact appropriate
rules.  These rules shall prescribe practices and procedures for
the Commission and other state and county officials and
agencies over which the Commission has supervisory power and
shall interpret laws the Commission is charged with
administering when such interpretation is deemed necessary and
in the public interest.

B.  Preparation.  In the preparation of rules the
Commission may refer to appropriate materials and consult such

parties as it deems advisable, whether or not such persons are
employees of the Commission.  Drafts of proposed rules may be
submitted to the Office of the Attorney General for examination
as to legality and form.

C.  Notice and Hearing.  The Commission may publish, by
means of local communication, notice of its intent to exercise its
rulemaking power in a particular area.  Notice therein will be
given of a scheduled hearing or hearings not sooner than 15
days after such notice, at which hearing or hearings any party
who would be substantially affected by such exercise may
present argument in support thereof or in objection thereto.
Such notice and hearing or hearings will be instituted when the
Commission deems them to be of substantial value and in the
public interest or in accordance with Utah Code Ann. Section
63-46a-5.  Such notice and hearing or hearings shall not be a
prerequisite to the validity of any rule.

D.  Adoption.  Rules will be adopted by the Commission
at formal meetings with a quorum present.  Adopted rules will
be written and entered into the official minutes of the
Commission, which minutes are a public record available for
examination by interested members of the public at the
Commission offices.  This proceeding and no other will be
necessary for validity, unless otherwise required by the
rulemaking procedures.

E.  Effective Date.  In accordance with Utah Code Ann.
Section 63-46a-4.

F.  Publication.  Copies of adopted rules will be prepared
and made available to interested parties requesting the same.
Such rules may also be published periodically in booklets and
bulletins.  It shall be the policy of the Commission to provide
for publication of all new rules at the time of each compilation
of rules in the particular area.  No rule, however, shall be
deemed invalid by failure to prepare copies for distribution or
to provide for publication in the manner herein described.

G.  Petitions for Exercise of Rulemaking Power.  The
Commission may be petitioned to exercise its power to adopt a
rule of general application.  Such petition shall be submitted in
writing by any party who would be substantially and directly
affected by such rule.  The Commission will have wide
discretion in this area and will exercise this rulemaking power
upon petition only when it deems that such exercise would be
of substantial value to the citizens of Utah.  If the Commission
accepts such a petition, it may adopt such rule as it deems
appropriate; however, the petitioning party may submit a
proposed rule for the consideration of the Commission.  If the
Commission acts favorably upon such a petition, it will adopt
and publish the rule in the manner hereinabove described, and
in addition notify the petitioner of such adoption by mail at his
last known address.  If the Commission declines to act on such
petition, it will so notify the petitioning party in the same
manner.

H.  Repeal and Amendment.  The procedure above
described for the enactment of rules shall also be followed for
the amendment or repeal of existing rules.

R861-1A-3.  Division and Prehearing Conferences Pursuant
to Utah Code Ann. Section 59-1-210 and 63-46b-1.

A.  Division Conferences.  Any party directly affected by
a Commission action or contemplated action may request a
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conference with the supervisor or designated officer of the
division involved in relation to such action.  Such request may
be either oral or written, and such conference will be conducted
in an informal manner in an effort to clarify and narrow the
issues and problems involved.  The party requesting such
conference will be notified of the result of the same, either orally
or in writing, in person or through counsel, at the conclusion of
such conference or within a reasonable time thereafter.  Such
conference may be held at any time prior to a hearing, whether
or not a petition for such hearing, appeal, or other
commencement of an adjudicative proceeding has been filed.

B.  Prehearing Conferences.  In any matter pending before
the Tax Commission, the presiding officer may, after prior
written notice, require the parties to appear for a prehearing
conference.  Such prehearing conferences may be by telephone
if the presiding officer determines that it will be more
expeditious and will not adversely affect the rights of any party.
Prehearing conferences will be for the purposes of encouraging
settlement, clarifying the issues, simplifying the evidence,
facilitating discovery, and expediting the proceedings.  In
furthering those purposes, the presiding officer may request that
the parties make proffers of proof or written prehearing
conference statements as to what they believe the evidence will
show at the hearing.  After hearing such proffers of proof and
reviewing written statements, the presiding officer may then
advise the parties how he views each side of the evidence and
state how he believes the Commission may rule if evidence at
the hearing is as proffered at the prehearing conference, and then
invite the parties to see if a stipulation can be reached which
would settle the matter.  If a settlement is reached by way of
stipulation, the presiding officer may sign and enter an order in
the proceeding.  If a settlement is not reached, the presiding
officer shall enter an order on the prehearing conference which
clarifies the issues, simplifies the evidence, facilitates and limits
discovery, and expedites the proceedings to a reasonable extent.

R861-1A-9.  Tax Commission as Board of Equalization
Pursuant to Utah Code Ann. Sections 59-2-212, 59-2-1004,
and 59-2-1006.

A.  Equalization Responsibilities.  The Commission will sit
as the State Board of Equalization in discharge of the
equalization responsibilities given it by law.  The Commission
may sit on its own initiative to correct the valuation of property
that has been overassessed, underassessed, or nonassessed as
described in Section 59-2-212, and as a board of appeal from the
various county boards of equalization described in Section 59-2-
1004.

B.  Proceedings.  In all cases, appeals to the Commission
shall be scheduled for hearing pursuant to Commission rules.

C.  Appeals from county boards of equalization.
1.  A notice of appeal filed by the taxpayer with the auditor

pursuant to Section 59-2-1006 shall be presumed to have been
timely filed unless the county provides convincing evidence to
the contrary.  In the absence of evidence of the date of mailing
of the county board of equalization decision by the county
auditor to the taxpayer, it shall be presumed that the decision
was mailed three days after the meeting of the county board of
equalization at which the decision was made.

2.  If the county has not formally adopted board of

equalization rules and procedures under Section 59-2-1001 that
have been approved by the Commission, the procedures
contained in this rule must be followed.

3.  An appeal from a decision of a county board must be
presented upon the same issues as were submitted to the county
board in the first instance.  The Commission shall consider, but
is not limited to, the facts and evidence submitted to the county
board.

4.  The county board of equalization or county hearing
officer shall prepare minutes of hearings held before them on
property tax appeals.  The minutes shall constitute the record on
appeal.

a)  For appeals concerning property value, the record shall
include:

(1)  the name and address of the property owner;
(2)  the identification number, location, and description of

the property;
(3)  the value placed on the property by the assessor;
(4)  the basis stated in the taxpayer’s appeal;
(5)  facts and issues raised in the hearing before the county

board that are not clearly evident from the assessor’s records;
and

(6)  the decision of the county board of equalization and
the reasons for the decision.

b)  Exempt Property.  With respect to a decision affecting
the exempt status of a property, the county board of equalization
shall prepare its decision in writing, stating the reasons and
statutory basis for the decision.

5.  Appeals from dismissal by the county boards of
equalization.

a)  Decisions by the county board of equalization are final
orders on the merits, and appeals to the Commission shall be on
the merits except for the following:

(1)  dismissal for lack of jurisdiction;
(2)  dismissal for lack of timeliness;
(3)  dismissal for lack of sufficient evidence to support a

claim for relief.
b)  On an appeal from a dismissal by a county board for the

exceptions under C.5.a), the only matter that will be reviewed
by the Commission is the dismissal itself, not the merits of the
appeal.

c)  An appeal may be dismissed for lack of jurisdiction
when the claimant limits arguments to issues not under the
jurisdiction of the county board of equalization.

6.  A case may be remanded to the county board of
equalization for further proceedings if the Commission
determines that:

a)  dismissal under C.5.a) was improper; or
b)  the taxpayer failed to exhaust all administrative

remedies at the county level; or
c)  in the interest of administrative efficiency, the matter

can best be resolved by the county board.
7.  To achieve standing with the county board of

equalization and have a decision rendered on the merits of the
case, the taxpayer shall provide the following minimum
information to the county board of equalization:

a)  the name and address of the property owner;
b)  the identification number, location, and description of

the property;
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c)  the value placed on the property by the assessor;
d)  the taxpayer’s estimate of the fair market value of the

property; and
e)  a signed statement providing evidence or documentation

that supports the taxpayer’s:
(1)  estimate of fair market value; or
(2)  position that the assessed value of the taxpayer’s

property is not equalized with comparable properties.
8.  If no signed statement is attached, the county will notify

the taxpayer of the defect in the claim and permit at least ten
calendar days to cure the defect before dismissing the matter for
lack of sufficient evidence to support the claim for relief.

9.  If the taxpayer appears before the county board of
equalization and fails to produce the evidence or documentation
under C.7.e), the county shall send the taxpayer a notice of
intent to dismiss, and permit the taxpayer at least 20 calendar
days to supply the evidence or documentation.  If the taxpayer
fails to provide the evidence or documentation within 20 days,
the county board of equalization may dismiss the matter for lack
of sufficient evidence to support a claim for relief.

10.  If the minimum information required under C.7. is
supplied and the taxpayer produces the evidence or
documentation described in the taxpayer’s signed statement
under C.7.e), the county board of equalization shall render a
decision on the merits of the case.

R861-1A-10.  Miscellaneous Provisions Pursuant to Utah
Code Ann. Section 59-1-210.

A.  Rights of Parties.  Nothing herein shall be construed to
remove or diminish any right of any party under the Constitution
of the United States, the Constitution of the state of Utah, or any
existing law.

B.  Effect of Partial Invalidation.  If any part of these rules
be declared unconstitutional or in conflict with existing statutory
law by a court of competent jurisdiction, the remainder shall not
be affected thereby and shall continue in full force and effect.

C.  Enactment of Inconsistent Legislation.  Any statute
passed by the Utah Legislature inconsistent with these rules or
any part thereof will effect a repeal of that part of these rules
with which it is inconsistent, but of no other part.

D.  Presumption of Familiarity.  It will be presumed that
parties dealing with the Commission are familiar with:

1.  these rules and the provisions thereof,
2.  the revenue laws of the state of Utah, and
3.  all rules enacted by the Commission in its

administration thereof.

R861-1A-11.  Appeal of Corrective Action Order Pursuant
to Utah Code Ann. Section 59-2-704.

A.  Appeal of Corrective Action Order.  Any county
appealing a corrective action order issued pursuant to Section
59-2-704, shall, within 10 days of the mailing of the order,
request in writing a hearing before the Commission.  The
Commission shall immediately set the time and place of the
hearing, which shall be held no later than June 30 of the tax year
to which the corrective action order applies.

B.  Hearings.  Hearings on corrective action order appeals
shall be conducted as formal hearings and shall be governed by
the procedures contained in these rules.  If the parties are able

to stipulate to a modification of the corrective action order, and
it is evident that there is a reasonable basis for modifying the
corrective action order, an amended corrective action order may
be executed by the Commission.  One or more commissioners
may preside at a hearing under this rule with the same force and
effect as if a quorum of the Commission were present.
However, a decision must be made and an order signed by a
quorum of the Commission.

C.  Decisions and Orders.  The Commission shall render its
decision and order no later than July 10 of the tax year to which
the corrective action order applies.  Upon reaching a decision,
the Commission shall immediately notify the clerk of the county
board of equalization and the county assessor of that decision.

D.  Sales Information.  Access to Commission property
sales information shall be available by written agreement with
the Commission to any clerk of the county board of equalization
and county assessor appealing under this rule.  All other
reasonable and necessary information shall be available upon
request, according to Commission guidelines.

E.  Conflict with Other Rules.  This rule supersedes all
other rules that may otherwise govern these proceedings before
the Commission.

R861-1A-12.  Policies and Procedures Regarding Public
Disclosure Pursuant to Utah Code Ann. Section 59-1-210.

This rule outlines the policies and procedures of the
Commission regarding the public disclosure of and access to
documents, workpapers, decisions, and other information
prepared by the Commission under provisions of Utah Code
Ann. Section 59-1-210.

A.  Property Tax Orders.  Property tax orders signed by the
Commission will be mailed to the appropriately named parties
in accordance with the Commission’s rules of procedure.
Property tax orders may also be made available to persons other
than the named parties upon written request to the Commission.
Nonparty requests will be subject to the following limitations.

1.  If, upon consultation with the taxpayer, the Commission
determines that a particular property tax order contains
information which, if disclosed, would constitute a significant
competitive disadvantage to the taxpayer, the Commission may
either prohibit the disclosure of the order or require that
applicable information be removed from the order prior to it
being made publicly available.

2.  The limitation in subsection 1. does not apply if the
taxpayer affirmatively waives protection against disclosure of
the information.

B.  Other Tax Orders.  Written orders signed by the
Commission relating to all tax appeals other than property tax
matters will also be mailed to the appropriately named parties in
accordance with the Commission rules of procedure.  Copies of
these orders or information about them will not be provided to
any person other than the named parties except for the following
circumstances:

1.  if the Commission determines that the parties have
affirmatively waived any claims to confidentiality; or

2.  if the Commission determines that the orders may be
effectively sanitized through the deletion of references to the
parties, specific tax amounts, or any other information
attributable to a return filed with the Commission.
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C.  Imposition and Waiver of Penalty and Interest.
1.  All facts surrounding the imposition of penalty and

interest charges as well as requests for waiver of penalty and
interest charges are considered confidential and will not be
disclosed to any persons other than the parties specifically
involved.  These facts include the names of the involved parties,
the amount of penalty and interest, type of tax involved, amount
of the tax owed, reasons for the imposition of the penalty and
interest, and any other information relating to imposition of the
penalty and interest, except as follows:

(a)  if the Commission affirmatively determines that a
finding of fraud is involved and seeks the imposition of the
appropriate fraud penalties, the Commission may make all
pertinent facts available to the public once legal action against
the parties has been commenced; or

(b)  if the Commission determines that the parties have
affirmatively waived their rights to confidentiality, the
Commission will make all pertinent facts available to the public.

D.  Commission Notes and Workpapers.
1.  All workpapers, notes, and other material prepared by

the commissioners, as well as staff and employees of the
Commission, are to be considered confidential, and access to the
specific material is restricted to employees of the Commission
and its legal counsel only.  Examples of this restricted material
include audit workpapers and notes, ad valorem appraisal
worksheets, and notes taken during hearings and deliberations.
In the case of information prepared as part of an audit, the
auditing division will, upon request, provide summary
information of the findings to the taxpayer.  These items will not
be available to any person or party by discovery carried out
pursuant to these rules or the Utah Rules of Civil Procedure.

2.  Relevant workpapers of the property tax division
prepared in connection with the assessment of property by the
Commission, pursuant to the provisions of Utah Code Ann.
Section 59-2-217, shall be provided to the owner of the property
to which the assessment relates, at the owner’s request.

E.  Reciprocal Agreements.  Pursuant to Utah Code Ann.
Sections 59-7-537, 59-10-545 and 59-12-109, the Commission
may enter into individual reciprocal agreements to share specific
tax information with authorized representatives of the United
States Internal Revenue Service, tax officials of other states, and
representatives of local governments within the state of Utah;
provided, however, that no information will be provided to any
governmental entity if providing such information would violate
any statute or any agreement with the Internal Revenue Service.

F.  Other Agreements.  Pursuant to Utah Code Ann.
Section 59-12-109, the Commission may provide departments
and political subdivisions of the state of Utah with copies of
returns and other information required by Chapter 12 of Title
59.  This information is available only in official matters and
must be requested in writing by the head of the department or
political subdivision.  The request must specifically indicate the
information being sought and how the information will be used.
The Commission will respond in writing to the request and shall
impose conditions of confidentiality on the use of the
information disclosed.

G.  Multistate Tax Commission.  The Commission is
authorized to share specific tax information for audit purposes
with the Multistate Tax Commission.

H.  Statistical Information.  The Commission authorizes the
preparation and publication of statistical information regarding
the payment and collection of state taxes.  The information will
be prepared by the various divisions of the Commission and
made available after review and approval of the Commission.

I.  Public Record Information.  Pursuant to Utah Code
Ann. 59-1-403(3)(c), the Commission may publicize the name
and other appropriate information, as contained in the public
record, concerning delinquent taxpayers, including their
addresses, the amount of money owed by tax type, as well as
any legal action taken by the Commission, including charges
filed, property seized, etc.  No information will be released
which is not part of the existing public record.

R861-1A-13.  Requests for Accommodation and Grievance
Procedures Pursuant to Utah Code Ann. Section 63-46a-3(2),
28 CFR 35.107 1992 edition, and 42 USC 12201.

A.  Disabled individuals may request reasonable
accommodations to services, programs, or activities, or a job or
work environment in the following manner.

1.  Requests shall be directed to:
Accommodations Coordinator
Utah State Tax Commission
160 East Third South
Salt Lake City, Utah 84134
Telephone:  801-530-6920  TDD:  801-530-6269
2.  Requests shall be made at least three working days prior

to any deadline by which the accommodation is needed.
3.  Requests shall include the following information:
a)  the individual’s name and address;
b)  a notation that the request is made in accordance with

the Americans with Disabilities Act;
c)  a description of the nature and extent of the individual’s

disability;
d)  a description of the service, program, activity, or job or

work environment for which an accommodation is requested;
and

e)  a description of the requested accommodation if an
accommodation has been identified.

B.  The accommodations coordinator shall review all
requests for accommodation with the applicable division
director and shall issue a reply within two working days.

1.  The reply shall advise the individual that:
a)  the requested accommodation is being supplied; or
b)  the requested accommodation is not being supplied

because it would cause an undue hardship, and shall suggest
alternative accommodations.  Alternative accommodations must
be described; or

c)  the request for accommodation is denied.  A reason for
the denial must be included; or

d)  additional time is necessary to review the request.  A
projected response date must be included.

2.  All denials of requests under Subsections (1)(b) and
(1)(c) shall be approved by the executive director or designee.

3.  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall
also be made in writing.

C.  Disabled individuals who are dissatisfied with the reply
to their request for accommodation may file a request for review
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with the executive director in the following manner.
1.  Requests for review shall be directed to:
Executive Director
Utah State Tax Commission
160 East Third South
Salt Lake City, Utah 84134
Telephone:  801-530-6466  TDD:  801-530-6269
2.  A request for review must be filed within 180 days of

the accommodations coordinator’s reply.
3.  The request for review shall include:
a)  the individual’s name and address;
b)  the nature and extent of the individual’s disability;
c)  a copy of the accommodation coordinator’s reply;
d)  a statement explaining why the reply to the individual’s

request for accommodation was unsatisfactory;
e)  a description of the accommodation desired; and
f)  the signature of the individual or the individual’s legal

representative.
D.  The executive director shall review all requests for

review and shall issue a reply within 15 working days after
receipt of the request for review.

1.  If unable to reach a decision within the 15 working day
period, the executive director shall notify the individual with a
disability that the decision is being delayed and the amount of
additional time necessary to reach a decision.

2.  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall also
be made in writing.

E.  The record of each request for review, and all written
records produced or received as part of each request for review,
shall be classified as protected under Section 63-2-304 until the
executive director issues a decision.

F.  Once the executive director issues a decision, any
portions of the record that pertain to the individual’s medical
condition shall remain classified as private under Section 63-2-
302 or controlled under Section 63-2-303, whichever is
appropriate.  All other information gathered as part of the appeal
shall be classified as private information.  Only the written
decision of the executive director shall be classified as public
information.

G.  Disabled individuals who are dissatisfied with the
executive director’s decision may appeal that decision to the Tax
Commission in the manner provided in Sections 63-46b-1
through 63-46b-22.

R861-1A-15.  Requirement of Social Security and Federal
Identification Numbers Pursuant to Utah Code Ann. Section
59-1-210.

A.  Taxpayers shall provide the Tax Commission with their
social security number or federal identification number, as
required by the Tax Commission.

B.  Sole proprietor and partnership applicants shall provide
the Tax Commission with the following information for every
owner or partner of the applying entity:

1.  name;
2.  home address;
3.  social security number and federal identification

number, as required by the Tax Commission.
C.  Corporation and limited liability applicants shall

provide the Tax Commission with the following information for
every officer or managing member of the applying entity:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.
D.  Business trust applicants shall provide the Tax

Commission with the following information for the responsible
trustees:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.

R861-1A-16.  Utah State Tax Commission Management Plan
Pursuant to Utah Code Ann. Section 59-1-207.

A.  The executive director reports to the commission.  The
executive director shall meet with the commission periodically
to report on the status and progress of this agreement, update the
commission on the affairs of the agency and seek policy
guidance.  The chairman of the commission shall designate a
liaison of the commission to coordinate with the executive
director in the execution of this agreement.

B.  The structure of the agency is as follows:
1.  The Office of the Commission, including the

commissioners and the following units that report to the
commission:

a)  Internal Audit;
b)  Administrative Secretary;
c)  Appeals;
d)  Economic and Statistical;
e)  Community Relations; and
f)  Legal Counsel.
2.  The Office of the Executive Director, including the

executive director’s staff and the following divisions that report
to the executive director:

a)  Administration;
b)  Taxpayer Services;
c)  Motor Vehicle;
d)  Auditing;
e)  Property Tax;
f)  Technology Management;
g)  Processing; and
h)  Motor Vehicle Enforcement.
C.  The commission hereby delegates full authority for the

following functions to the executive director:
1.  general supervision and management of the day to day

management of the operations and business of the agency
conducted through the Office of the Executive Director and
through the divisions set out in B.2;

2.  management of the day to day relationships with the
customers of the agency;

3.  all original assessments, including adjustments to audit,
assessment, and collection actions, except as provided in C.4.
and D;

4.  waivers of penalty and interest or offers in compromise
agreements in amounts under $10,000, in conformance with
standards established by the commission;

5.  except as provided in D.7., voluntary disclosure
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agreements with companies, including multilevel marketers;
6.  determination of whether a county or taxing entity has

satisfied its statutory obligations with respect to taxes and fees
administered by the Tax Commission;

7.  human resource management functions, including
employee relations, final agency action on employee grievances,
and development of internal policies and procedures; and

8.  administration of Title 63, Chapter 2, Government
Records Access and Management Act.

D.  The executive director shall prepare and, upon approval
by the commission, implement the following actions,
agreements, and documents:

1.  the agency budget;
2.  the strategic plan of the agency;
3.  administrative rules and bulletins;
4.  waivers of penalty and interest in amounts of $10,000

or more as per the waiver of penalty and interest policy;
5.  offer in compromise agreements that abate tax, penalty

and interest over $10,000 as per the offer in compromise policy;
6.  stipulated or negotiated agreements that dispose of

matters on appeal; and
7.  voluntary disclosure agreements that meet the following

criteria:
a)  the company participating in the agreement is not

licensed in Utah and does not collect or remit Utah sales or
corporate income tax; and

b)  the agreement forgives a known past tax liability of
$10,000 or more.

E.  The commission shall retain authority for the following
functions:

1.  rulemaking;
2.  adjudicative proceedings;
3.  advisory opinions issued in response to requests from

individual taxpayers for guidance on specific facts and
circumstances;

4.  internal audit processes;
5.  liaison with the governor’s office;
a)  Correspondence received from the governor’s office

relating to tax policy will be directed to the Office of the
Commission for response.  Correspondence received from the
governor’s office that relates to operating issues of the agency
will be directed to the Office of the Executive Director for
research and appropriate action.  The executive director shall
prepare a timely response for the governor with notice to the
commission as appropriate.

b)  The executive director and staff may have other contact
with the governor’s office upon appropriate notice to the
commission; and

6.  liaison with the Legislature.
a)  The commission will set legislative priorities and

communicate those priorities to the executive director.
b)  Under the direction of the executive director, staff may

be assigned to assist the commission and the executive director
in monitoring legislative meetings and assisting legislators with
policy issues relating to the agency.

F.  Correspondence that has been directed to the
commission or individual commissioners that relates to matters
delegated to the executive director shall be forwarded to a staff
member of the Office of the Executive Director for research and

appropriate action.  A log shall be maintained of all
correspondence and periodically the executive director will
review with the commission the volume, nature, and resolution
of all correspondence from all sources.

G.  The executive director’s staff may occasionally act as
support staff to the commission for purposes of conducting
research or making recommendations on tax issues.

1.  Official communications or assignments from the
commission or individual commissioners to the staff reporting
to the executive director shall be made through the executive
director.

2.  The commissioners and the Office of the Commission
staff reserve the right to contact agency staff directly to facilitate
a collegial working environment and maintain communications
within the agency.  These contacts will exclude direct
commands, specific policy implementation guidance, or human
resource administration.

H.  The commission shall meet with the executive director
periodically for the purpose of exchanging information and
coordinating operations.

1.  The commission shall discuss with the executive
director all policy decisions, appeal decisions or other
commission actions that affect the day to day operations of the
agency.

2.  The executive director shall keep the commission
apprised of significant actions or issues arising in the course of
the daily operation of the agency.

3.  When confronted with circumstances that are not
covered by established policy or by instances of real or potential
conflicts of interest, the executive director shall refer the matter
to the commission.

R861-1A-18.  Allocations of Remittances Pursuant to Utah
Code Ann. Sections 59-1-210 and 59-1-705.

A.  Remittances received by the commission shall be
applied first to penalty, then interest, and then to tax for the
filing period and account designated by the taxpayer.

B.  If no designation for period is made, the commission
shall allocate the remittance so as to satisfy all penalty, interest,
and tax for the oldest period before applying any excess to other
periods.

C.  Fees associated with Tax Commission collection
activities shall be allocated from remittances in the manner
designated by statute.  If a statute does not provide for the
manner of allocating those fees from remittances, the
commission shall apply the remittance first to the collection
activity fees, then to penalty, then interest, and then to tax for
the filing period.

R861-1A-19.  Definition of Bond Pursuant to Utah Code
Ann. Section 59-1-505.

A.  The bond that a taxpayer may deposit with the Tax
Commission pursuant to Section 59-1-505 shall consist of one
of the following:

1.  a surety bond;
2.  an assignment of savings account; or
3.  an assignment of certificate of deposit.

R861-1A-20.  Time of Appeal Pursuant to Utah Code Ann.
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Sections 59-1-301, 59-1-401, 59-1-501, 59-2-1007, 59-7-517,
59-10-533, 59-12-114, 59-13-210, and 63-46b-3.

A.  A request for a hearing to correct a property tax
assessment pursuant to Section 59-2-1007 must be in writing.
The request is deemed to be timely if:

1.  it is received in the Tax Commission offices on or
before the close of business of the last day of the 30 day period;
or

2.  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before June 1.

B.  A petition for redetermination must be received in the
Commission offices no later than 30 days from the date of a
notice that creates rights to appeal.  The petition is deemed to be
timely if:

1.  the petition is received in the Tax Commission offices
on or before the close of business of the last day of the 30 day
period; or

2.  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the 30 day period.

C.  Any party adversely affected by an order of the
Commission may seek judicial review within 30 days of the date
that appears on the Commission’s order.  Copies of the appeal
shall be served upon the Commission and upon the Office of the
Attorney General.

R861-1A-21.  Rulings by the Commission Pursuant to Utah
Code Ann. Section 59-1-205.

A.  A quorum of the commission must participate in any
order which constitutes final agency action on an adjudicative
matter.

B.  The party charged with the burden of proof or the
burden of overcoming a statutory presumption shall prevail only
if a majority of the participating commissioners rules in that
party’s favor.

R861-1A-22.  Petitions for Commencement of Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501,
and 63-46b-3.

A.  Time for Petition.  Unless otherwise provided by Utah
statute, petitions for adjudicative actions shall be filed within the
time frames specified in R861-1A-20.  If the last day of the 30-
day period falls on a Saturday, Sunday, or legal holiday, the
period shall run until the end of the next Tax Commission
business day.

B.  Contents.  A petition for adjudicative action need not be
in any particular form, but shall be in writing and, in addition to
the requirements of Utah Code Ann. Section 63-46b-3, shall
contain the following:

1.  name and street address and, if available, a fax number
or e-mail address of petitioner or the petitioner’s representative;

2.  a telephone number where the petitioning party or that
party’s representative can be reached during regular business
hours;

3.  petitioner’s tax identification, social security number or
other relevant identification number, such as real property parcel
number or vehicle identification number;

4.  particular tax or issue involved, period of alleged
liability, amount of tax in dispute, and, in the case of a property

tax issue, the lien date;
5.  if the petition results from a letter or notice, the petition

will include the date of the letter or notice and the originating
division or officer; and

6.  in the case of property tax cases, the assessed value
sought.

C.  Effect of Nonconformance.  The commission will not
reject a petition because of nonconformance in form or content,
but may require an amended or substitute petition meeting the
requirements of this section when such defects are present.  An
amended or substitute petition must be filed within 15 days after
notice of the defect from the commission.

R861-1A-23.  Designation of Adjudicative Proceedings
Pursuant to Utah Code Ann. Section 63-46b-4.

A.  All matters shall be designated as formal proceedings
and set for a prehearing conference, an initial hearing, or a
scheduling conference pursuant to R861-1A-26.

B. A matter may be diverted to a mediation process
pursuant to R861-1A-32 upon agreement of the parties and the
presiding officer.

R861-1A-24.  Formal Adjudicative Proceedings Pursuant to
Utah Code Ann. Sections 59-1-502.1, 63-46b-8, and 63-46b-
10.

A.  At a formal proceeding, an administrative law judge
appointed by the commission or a commissioner may preside.

1.  Assignment of a presiding officer to a case will be made
pursuant to agency procedures and not at the request of any
party to the appeal.

2.  Once assigned, the presiding officer will preside at all
steps of the formal proceeding except as otherwise indicated in
these rules or as internal staffing requirements dictate.

B.  Unless waived by the petitioner, a formal proceeding
includes an initial hearing pursuant to Section 59-1-502.5, and
may also involve a formal hearing on the record.

1.  Initial Hearing.
a)  An initial hearing pursuant to Section 59-1-502.5 shall

be in the form of a conference.
b)  Any issue may be settled in the initial hearing, but any

party has a right to a formal hearing on matters that remain in
dispute at the conclusion of the initial hearing.  As to those
matters, a party must pursue a formal hearing and final agency
action before pursuing judicial review of unsettled matters.

2.  Formal Hearing on the Record.
a)  Formal hearings on the record shall be conducted by a

presiding officer under 2.b) or by the commission sitting as
panel under 2.c).

b)  Except as provided in 2.c., all formal hearings will be
heard by the presiding officer.

(1)  Within the time period specified by statute, the
presiding officer shall sign a decision and order in accordance
with Section 63-46b-10 and forward the decision to the
Commission for automatic agency review.

(2)  A quorum of the commission shall review the decision.
If a majority of the participating commissioners concur with the
decision, a statement affirming the decision shall be affixed to
the decision and signed by the concurring commissioners to
indicate that the decision represents final agency action.  The
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order is subject to petition for reconsideration or to judicial
review.

(3)  If, on agency review, a majority of the commissioners
disagree with the decision, the case may be remanded to the
presiding officer for further action, amended or reversed.  If the
presiding officer’s decision is amended or reversed, the
commission shall issue its decision and order, and that decision
and order shall represent final agency action on the matter.

c)  The commission, on its own motion, upon petition by
a party to the appeal, or upon recommendation of the presiding
officer, may sit as a panel at the formal hearing on the record if
the case involves an important issue of first impression, complex
testimony and evidence, or testimony requiring a prolonged
hearing.

(1)  A panel of the commission shall consist of two or more
commissioners

(2)  An order issued from a hearing before a panel of
commissioners shall constitute final agency action, and it is
subject to petition for reconsideration or to judicial review.

R861-1A-26.  Procedures for Formal Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501
and 63-46b-6 through 63-46b-11.

A.  Prehearing and Scheduling Conference.
1.  At the conference, the parties and the presiding officer

shall:
a)  establish ground rules for discovery;
b)  discuss scheduling;
c) clarify other issues;
d)  determine whether to divert the action to a mediation

process; and
e)  determine whether the initial hearing will be waived and

whether the commission will preside as a panel at the formal
hearing on the record pursuant to R861-1A-24.

2.  The prehearing and scheduling conference may be
converted to an initial hearing upon agreement of the parties.

B.  Notice of Hearing.  At least ten days prior to a hearing
date, the Commission shall notify the petitioning party or the
petitioning party’s representative by mail, e-mail, or facsimile of
the date, time and place of any hearing or proceeding.

C.  Proceedings Conducted by Telephone.  Any proceeding
may be held with one or more of the parties on the telephone if
the presiding officer determines that it will be more convenient
or expeditious for one or more of the parties and does not
unfairly prejudice the rights of any party.  Each party to the
proceeding is responsible for notifying the presiding officer of
the telephone number where contact can be made for purposes
of conducting the hearing.

D.  Representation.
1.  A party may pursue a petition without assistance of

counsel or other representation.  However, a party may be
represented by legal counsel or other representation at every
stage of adjudication.  Failure to obtain legal representation
shall not be grounds for complaint at a later stage in the
adjudicative proceeding or for relief on appeal from an order of
the commission.

a)  Legal counsel must enter an appearance.
b)  Any representative other than legal counsel must submit

a signed power of attorney authorizing the representative to act

on the party’s behalf and binding the party by the
representative’s action.

c)  All documents will be directed to the party’s
representative.  Documents may be transmitted by facsimile
number, e-mail address or other electronic means if such
transmission does not breach confidentiality.  Otherwise,
documents will be mailed to or served upon the representative’s
street address as shown in the petition for agency action.

2.  Any division of the commission named as party to the
proceeding may be represented by the Attorney General’s
Office.

E.  Subpoena Power.
1.  The presiding officer may issue subpoenas to secure the

attendance of witnesses or the production of evidence.
a)  The party requesting the subpoena must prepare it and

submit it to the presiding officer for signature.
b)  Service of the subpoena shall be made by the party

requesting it in a manner consistent with the Utah Rules of Civil
Procedure.

F.  Motions.
1.  Consolidation.  The presiding officer has discretion to

consolidate cases when the same tax assessment, series of
assessments, or issues are involved in each, or where the fact
situations and the legal questions presented are virtually
identical.

2.  Continuance.  A continuance may be granted at the
discretion of the presiding officer.

3.  Default.  The presiding officer may enter an order of
default against a party in accordance with Section 63-46b-11.

a)  The default order shall include a statement of the
grounds for default and shall be delivered to all parties by
electronic means or, if electronic transmission is unavailable, by
U.S. mail.

b)  A defaulted party may seek to have the default set aside
according to procedures set forth in the Utah Rules of Civil
Procedure.

4.  Ruling on Procedural Motions.  Procedural motions
may be made during the hearing or by written motion.

a)  Each motion shall include the grounds upon which it is
based and the relief or order sought.  Copies of written motions
shall be served upon all other parties to the proceeding.

b)  Upon the filing of any motion, the presiding officer
may:

(1)  grant or deny the motion; or
(2)  set the matter for briefing, hearing, or further

proceedings.

R861-1A-27.  Discovery Pursuant to Utah Code Ann. Section
63-46b-7.

A.  Discovery procedures in formal proceedings shall be
established during the prehearing and scheduling conference in
accordance with the Utah Rules of Civil Procedure and other
applicable statutory authority.

B.  The party requesting information or documents may be
required to pay in advance the costs of obtaining or reproducing
such information or documents.

R861-1A-28.  Evidence in Adjudicative Proceedings
Pursuant to Utah Code Ann. Sections 59-1-210, 76-8-502, 76-
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8-503, 63-46b-8.
A.  Except as otherwise stated in this rule, formal

proceedings shall be conducted in accordance with the Utah
Rules of Evidence, and the degree of proof in a hearing before
the commission shall be the same as in a judicial proceeding in
the state courts of Utah.

B.  Every party to an adjudicative proceeding has the right
to introduce evidence.  The evidence may be oral or written, real
or demonstrative, direct or circumstantial.

1.  The presiding officer may admit any reliable evidence
possessing probative value which would be accepted by a
reasonably prudent person in the conduct of his affairs.

2.  The presiding officer may admit hearsay evidence.
However, no decision of the commission will be based solely on
hearsay evidence.

3.  If a party attempts to introduce evidence into a hearing,
and that evidence is excluded, the party may proffer the
excluded testimony or evidence to allow the reviewing judicial
authority to pass on the correctness of the ruling of exclusion on
appeal.

C.  At the discretion of the presiding officer or upon
stipulation of the parties, the parties may be required to reduce
their testimony to writing and to prefile the testimony.

1.  Prefiled testimony may be placed on the record without
being read into the record if the opposing parties have had
reasonable access to the testimony before it is presented.  Except
upon finding of good cause, reasonable access shall be not less
than ten working days.

2.  Prefiled testimony shall have line numbers inserted at
the left margin and shall be authenticated by affidavit of the
witness.

3.  The presiding officer may require the witness to present
a summary of the prefiled testimony.  In that case, the witness
shall reduce the summary to writing and either file it with the
prefiled testimony or serve it on all parties within 10 days after
filing the testimony.

4.  If an opposing party intends to cross-examine the
witness on prefiled testimony or the summary of prefiled
testimony, that party must file a notice of intent to cross-
examine at least 10 days prior to the date of the hearing so that
witness can be scheduled to appear or within a time frame
agreed upon by the parties.

D.  The presiding officer shall rule and sign orders on
matters concerning the evidentiary and procedural conduct of
the proceeding.

E.  Oral testimony at a formal hearing will be sworn.  The
oath will be administered by the presiding officer or a person
designated by him.  Anyone testifying falsely under oath may be
subject to prosecution for perjury in accordance with the
provisions of Sections 76-8-502 and 76-8-503.

F.  Any party appearing in an adjudicative proceeding may
submit a memorandum of authorities.  The presiding officer may
request a memorandum from any party if deemed necessary for
a full and informed consideration of the issues.

R861-1A-29.  Agency Review and Reconsideration Pursuant
to Utah Code Ann. Section 63-46b-13.

A.  Agency Review.
1.  All written decisions and orders shall be submitted by

the presiding officer to the commission for agency review before
the decision or order is issued.  Agency review is automatic, and
no petition is required.

B.  Reconsideration.  Within 20 days after the date that an
order is issued, any party may file a written request for
reconsideration alleging mistake of law or fact, or discovery of
new evidence.

1.  The commission shall respond to the petition within 20
days after the date that it was received in the appeals unit to
notify the petitioner whether the reconsideration is granted or
denied.

(a) If no notice is issued within the 20-day period, the
commission’s lack of action on the request shall be deemed to be
a denial and a final order.

(b) For purposes of calculating the 30 day limitation period
for pursuing judicial review, the date of the commission’s order
on the reconsideration or the order of denial is the date of the
final agency action.

2.  If no petition for reconsideration is made, the 30 day
limitation period for pursuing judicial review begins to run from
the date of the final agency action.

R861-1A-30.  Ex Parte Communications Pursuant to Utah
Code Ann. Sections 63-46b-5 and 63-46b-8.

A.  No commissioner or administrative law judge shall
make or knowingly cause to be made to any party to an appeal
any communication relevant to the merits of a matter under
appeal unless notice and an opportunity to be heard are afforded
to all parties.

B.  No party shall make or knowingly cause to be made to
any commissioner or administrative law judge an ex parte
communication relevant to the merits of a matter under appeal
for the purpose of influencing the outcome of the appeal.
Discussion of procedural matters are not considered ex parte
communication relevant to the merits of the appeal.

C.  A presiding officer may receive aid from staff assistants
if:

1.  the assistants do not receive ex parte communications
of a type that the presiding officer is prohibited from receiving,
and,

2.  in an instance where assistants present information
which augments the evidence in the record, all parties shall have
reasonable notice and opportunity to respond to that
information.

D.  Any commissioner or administrative law judge who
receives an ex parte communication relevant to the merits of a
matter under appeal shall place the communication into the case
file and afford all parties an opportunity to comment on the
information.

R861-1A-31.  Declaratory Orders Pursuant to Utah Code
Ann. Section 63-46b-21.

A.  A party has standing to bring a declaratory action if that
party is directly and adversely affected or aggrieved by an
agency action within the meaning of the relevant statute.  A
party with standing may petition for a declaratory order to
challenge:

1.  the commission’s interpretation of statutory language as
stated in an administrative rule; or
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2.  the commission’s grant of authority under a statute.
B.  The commission shall not accept a petition for

declaratory order on matters pending before the commission in
an audit assessment, refund request, collections action or other
agency action, or on matters pending before the court on judicial
review of a commission decision.

C.  The commission may refuse to render a declaratory
order if the order will not completely resolve the controversy
giving rise to the proceeding or if the petitioner has other
remedies through the administrative appeals processes.  The
commission’s decision to accept or reject a petition for
declaratory order rests in part on the petitioner’s standing to
raise the issue and on a determination that the petitioner has not
already incurred tax liability under the statutes or rules
challenged.

D.  A declaratory order that invalidates all or part of an
administrative rule shall trigger the rulemaking process to
amend the rule.

R861-1A-32.  Mediation Process Pursuant to Utah Code
Section 63- 46b-1.

A.  Except as otherwise precluded by law, a resolution to
any matter of dispute may be pursued through mediation.

1.  The parties may agree to pursue mediation any time
before the formal hearing on the record.

2.  The choice of mediator and the apportionment of costs
shall be determined by agreement of the parties.

B.  If mediation produces a settlement agreement, the
agreement shall be submitted to the presiding officer pursuant
to R861-1A-33.

1.  The settlement agreement shall be prepared by the
parties or by the mediator, and promptly filed with the presiding
officer.

2.  The settlement agreement shall be adopted by the
commission if it is not contrary to law.

3.  If the mediation does not resolve all of the issues, the
parties shall prepare a stipulation that identifies the issues
resolved and the issues that remain in dispute.

4.  If any issues remain unresolved, the appeal will be
scheduled for a formal hearing pursuant to R861-1A-23.

R861-1A-33.  Settlement Agreements Pursuant to Utah Code
Sections 59-1-210 and 59-1- 502.5.

A.  "Settlement agreement" means a stipulation, consent
decree, settlement agreement or any other legally binding
document or representation that resolves a dispute or issue
between the parties.

B.  Procedure:
1.  Parties with an interest in a matter pending before a

division of the Tax Commission may submit a settlement
agreement for review and approval, whether or not a petition for
hearing has been filed.

2.  Parties to an appeal pending before the commission may
submit a settlement agreement to the presiding officer for review
and approval.

3.  Each settlement agreement shall be in writing and
executed by each party or each party’s legal representative, if
any, and shall contain:

a)  the nature of the claim being settled and any claims

remaining in dispute;
b)  a proposed order for commission approval; and
c)  a statement that each party has been notified of, and

allowed to participate in settlement negotiations.
4.  A settlement agreement terminates the administrative

action on the issues settled before all administrative remedies
are exhausted, and, therefore, precludes judicial review of the
issues.  Each settlement agreement shall contain a statement that
the agreement is binding and constitutes full resolution of all
issues agreed upon in the settlement agreement.

5.  The signed agreement shall stay further proceedings on
the issues agreed upon in the settlement until the agreement is
accepted or rejected by the commission or the commission’s
designee.

a)  If approved, the settlement agreement shall take effect
by its own terms.

b)  If rejected, action on the claim shall proceed as if no
settlement agreement had been reached.  Offers made during the
negotiation process will not be used as an admission against that
party in further adjudicative proceedings.

R861-1A-34.  Advisory Opinions Pursuant to Utah Code
Ann. Section 59-1-210.

A.  Advisory opinions are written, informational statements
of the commission’s interpretation of statutes or administrative
rules, or informational statements concerning the application of
statutes and rules to specific facts and circumstances.

1.  Advisory opinions address questions that have not
otherwise been addressed in statutes, rules, or decisions issued
by the commission.

2.  The commission shall not knowingly issue an advisory
opinion regarding facts raised pending before the commission
in an audit assessment, refund request, or other agency action,
or regarding matters that are pending before the court on
judicial review of a commission decision.  Any opinion
inadvertently issued on a matter pending agency or judicial
action shall be set aside until the conclusion of that action.

3.  Requests for advisory opinions must be addressed to the
commission in writing.  If the requesting party is dissatisfied
with the opinion, that party may resubmit the request along with
new facts or information for commission review.

B.  The weight afforded an advisory opinion in a
subsequent audit or administrative appeal depends upon the
degree to which the underlying facts addressed in the opinion
were adequate to allow thorough consideration of the issues and
interests involved.

C.  An advisory opinion is not a final agency action.
Petitioner must use the designated appeal process to address
judiciable controversies arising from the issuance of an advisory
opinion.

1.  If the opinion leads to a denial of a claim, an audit
assessment or some other agency action at a divisional level, the
taxpayer must use the appeals procedures to challenge that
action within 30 days of the final division decision.

2.  If the only matter at issue in the opinion is a challenge
to the commission’s interpretation of statutory language or a
challenge to the commission’s authority under a statute, the
matter may come before the commission as a petition for
declaratory order submitted within 30 days of the date of the
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opinion challenged.

R861-1A-35.  Manner of Retaining Records Pursuant to
Utah Code Ann. Sections 59-1-210, 59-5-104, 59-5-204, 59-6-
104, 59-7-506, 59-8-105, 59-8a-105, 59-10-501, 59-12-111, 59-
13-211, 59-13-312, 59-13-403, 59-14-303, and 59-15-105.

A.  Definitions.
1.  "Database Management System" means a software

system that controls, relates, retrieves, and provides accessibility
to data stored in a database.

2.  "Electronic data interchange" or "EDI technology"
means the computer-to-computer exchange of business
transactions in a standardized, structured electronic format.

3.  "Hard copy" means any documents, records, reports, or
other data printed on paper.

4.  "Machine-sensible record" means a collection of related
information in an electronic format.  Machine-sensible records
do not include hard-copy records that are created or recorded on
paper or stored in or by an imaging system such as microfilm,
microfiche, or storage-only imaging systems.

5.  "Storage-only imaging system" means a system of
computer hardware and software that provides for the storage,
retention, and retrieval of documents originally created on
paper.  It does not include any system, or part of a system, that
manipulates or processes any information or data contained on
the document in any manner other than to reproduce the
document in hard copy or as an optical image.

6.  "Taxpayer" means the person required, under Title 59
or other statutes administered by the Tax Commission, to
collect, remit, or pay the tax or fee to the Tax Commission.

B.  If a taxpayer retains records in both machine-sensible
and hard-copy formats, the taxpayer shall make the records
available to the commission in machine-sensible format upon
request by the commission.

C.  Nothing in this rule shall be construed to prohibit a
taxpayer from demonstrating tax compliance with traditional
hard-copy documents or reproductions thereof, in whole or in
part, whether or not the taxpayer also has retained or has the
capability to retain records on electronic or other storage media
in accordance with this rule.  However, this does not relieve the
taxpayer of the obligation to comply with B.

D.  Recordkeeping requirements for machine-sensible
records.

1.  Machine-sensible records used to establish tax
compliance shall contain sufficient transaction-level detail
information so that the details underlying the machine-sensible
records can be identified and made available to the commission
upon request.  A taxpayer has discretion to discard duplicated
records and redundant information provided its responsibilities
under this rule are met.

2.  At the time of an examination, the retained records must
be capable of being retrieved and converted to a standard record
format.

3.  Taxpayers are not required to construct machine-
sensible records other than those created in the ordinary course
of business.  A taxpayer who does not create the electronic
equivalent of a traditional paper document in the ordinary
course of business is not required to construct such a record for
tax purposes.

4.  Electronic Data Interchange Requirements.
a)  Where a taxpayer uses electronic data interchange

processes and technology, the level of record detail, in
combination with other records related to the transactions, must
be equivalent to that contained in an acceptable paper record.

b)  For example, the retained records should contain such
information as vendor name, invoice date, product description,
quantity purchased, price, amount of tax, indication of tax
status, and shipping detail.  Codes may be used to identify some
or all of the data elements, provided that the taxpayer provides
a method that allows the commission to interpret the coded
information.

c)  The taxpayer may capture the information necessary to
satisfy D.4.b) at any level within the accounting system and
need not retain the original EDI transaction records provided the
audit trail, authenticity, and integrity of the retained records can
be established.  For example, a taxpayer using electronic data
interchange technology receives electronic invoices from its
suppliers.  The taxpayer decides to retain the invoice data from
completed and verified EDI transactions in its accounts payable
system rather than to retain the EDI transactions themselves.
Since neither the EDI transaction nor the accounts payable
system captures information from the invoice pertaining to
product description and vendor name, i.e., they contain only
codes for that information, the taxpayer also retains other
records, such as its vendor master file and product code
description lists and makes them available to the commission.
In this example, the taxpayer need not retain its EDI transaction
for tax purposes.

5.  Electronic data processing systems requirements.
a)  The requirements for an electronic data processing

accounting system should be similar to that of a manual
accounting system, in that an adequately designed accounting
system should incorporate methods and records that will satisfy
the requirements of this rule.

6.  Business process information.
a)  Upon the request of the commission, the taxpayer shall

provide a description of the business process that created the
retained records.  The description shall include the relationship
between the records and the tax documents prepared by the
taxpayer, and the measures employed to ensure the integrity of
the records.

b)  The taxpayer shall be capable of demonstrating:
(1)  the functions being performed as they relate to the flow

of data through the system;
(2)  the internal controls used to ensure accurate and

reliable processing; and
(3)  the internal controls used to prevent unauthorized

addition, alteration, or deletion of retained records.
c)  The following specific documentation is required for

machine-sensible records retained pursuant to this rule:
(1)  record formats or layouts;
(2)  field definitions, including the meaning of all codes

used to represent information;
(3)  file descriptions, e.g., data set name; and
(4)  detailed charts of accounts and account descriptions.
E.  Records maintenance requirements.
1.  The commission recommends but does not require that

taxpayers refer to the National Archives and Record
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Administration’s (NARA) standards for guidance on the
maintenance and storage of electronic records, such as labeling
of records, the location and security of the storage environment,
the creation of back-up copies, and the use of periodic testing to
confirm the continued integrity of the records.  The NARA
standards may be found at 36 C.F.R., Section 1234,(1995).

2.  The taxpayer’s computer hardware or software shall
accommodate the extraction and conversion of retained
machine-sensible records.

F.  Access to machine-sensible records.
1.  The manner in which the commission is provided access

to machine-sensible records as required in B. may be satisfied
through a variety of means that shall take into account a
taxpayer’s facts and circumstances through consultation with the
taxpayer.

2.  Access will be provided in one or more of the following
manners:

a)  The taxpayer may arrange to provide the commission
with the hardware, software, and personnel resources necessary
to access the machine-sensible records.

b)  The taxpayer may arrange for a third party to provide
the hardware, software, and personnel resources necessary to
access the machine-sensible records.

c)  The taxpayer may convert the machine-sensible records
to a standard record format specified by the commission,
including copies of files, on a magnetic medium that is agreed
to by the commission.

d)  The taxpayer and the commission may agree on other
means of providing access to the machine-sensible records.

G.  Taxpayer responsibility and discretionary authority.
1.  In conjunction with meeting the requirements of D., a

taxpayer may create files solely for the use of the commission.
For example, if a data base management system is used, it is
consistent with this rule for the taxpayer to create and retain a
file that contains the transaction-level detail from the data base
management system and meets the requirements of D.  The
taxpayer should document the process that created the separate
file to show the relationship between that file and the original
records.

2.  A taxpayer may contract with a third party to provide
custodial or management services of the records.  The contract
shall not relieve the taxpayer of its responsibilities under this
rule.

H.  Alternative storage media.
1.  For purposes of storage and retention, taxpayers may

convert hard-copy documents received or produced in the
normal course of business and required to be retained under this
rule to microfilm, microfiche or other storage-only imaging
systems and may discard the original hard-copy documents,
provided the conditions of this section are met.  Documents that
may be stored on these media include general books of account,
journals, voucher registers, general and subsidiary ledgers, and
supporting records of details, such as sales invoices, purchase
invoices, exemption certificates, and credit memoranda.

2.  Microfilm, microfiche and other storage-only imaging
systems shall meet the following requirements:

a)  Documentation establishing the procedures for
converting the hard-copy documents to microfilm, microfiche,
or other storage-only imaging system must be maintained and

made available on request.  This documentation shall, at a
minimum, contain a sufficient description to allow an original
document to be followed through the conversion system as well
as internal procedures established for inspection and quality
assurance.

b)  Procedures must be established for the effective
identification, processing, storage, and preservation of the
stored documents and for making them available for the period
they are required to be retained.

c)  Upon request by the commission, a taxpayer must
provide facilities and equipment for reading, locating, and
reproducing any documents maintained on microfilm,
microfiche, or other storage-only imaging system.

d)  When displayed on equipment or reproduced on paper,
the documents must exhibit a high degree of legibility and
readability.  For this purpose, legibility is defined as the quality
of a letter or numeral that enables the observer to identify it
positively and quickly to the exclusion of all other letters or
numerals.  Readability is defined as the quality of a group of
letters or numerals being recognizable as words or complete
numbers.

e)  All data stored on microfilm, microfiche, or other
storage-only imaging systems must be maintained and arranged
in a manner that permits the location of any particular record.

f)  There is no substantial evidence that the microfilm,
microfiche or other storage-only imaging system lacks
authenticity or integrity.

I.  Effect on hard-copy recordkeeping requirements.
1.  Except as otherwise provided in this section, the

provisions of this rule do not relieve taxpayers of the
responsibility to retain hard-copy records that are created or
received in the ordinary course of business as required by
existing law and regulations.  Hard-copy records may be
retained on a recordkeeping medium as provided in H.

2.  Hard-copy records not produced or received in the
ordinary course of transacting business, e.g., when the taxpayer
uses electronic data interchange technology, need not be
created.

3.  Hard-copy records generated at the time of a transaction
using a credit or debit card must be retained unless all the
details necessary to determine correct tax liability relating to the
transaction are subsequently received and retained by the
taxpayer in accordance with this rule.  These details include
those listed in D.4.a) and D.4.b).

4.  Computer printouts that are created for validation,
control, or other temporary purposes need not be retained.

5.  Nothing in this section shall prevent the commission
from requesting hard-copy printouts in lieu of retained machine-
sensible records at the time of examination.

R861-1A-36.  Signatures Defined Pursuant to Utah Code
Ann. Sections 41-1a-209, 59-10-512, 59-12-107, 59-13-206,
and 59-13-307.

A.  "Telefile" means the filing of tax returns and tax
payment information by telephone.

B.  Taxpayers who file tax return information, other than
electronic funds transfers, through the Tax Commission’s telefile
system shall use the Tax Commission assigned personal
identification number as their signature for all tax return
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information filed through that system.
C.  Individuals who submit an application to renew their

vehicle registration on the Internet web site authorized by the
Tax Commission shall use the Tax Commission assigned
personal identification number included with their registration
renewal information as their signature for the renewal
application submitted over the Internet.

D.  Taxpayers who use the Tax Commission authorized
Internet web site to file tax return information for tax types that
may be filed on that web site shall use the personal identification
number provided by the Tax Commission as their signature for
the tax return information filed on that web site.

KEY:  developmentally disabled, grievance procedures,
taxation, disclosure requirements
July 4, 2001 41-1a-209
Notice of Continuation May 20, 1997 59-1-205

59-1-207
59-1-210
59-1-301
59-1-401
59-1-403
59-1-501
59-1-505
59-1-602
59-1-705

59-1-1004
59-10-512
59-10-533
59-12-107
59-13-206
59-13-210
59-13-307
59-10-544
59-14-404

59-2-212
59-2-701
59-2-705

59-2-1003
59-2-1006
59-2-1007
59-2-1011

59-2-704
59-2-924
59-7-517
63-46a-4
63-46b-1
76-8-502
76-8-503
59-2-701
63-46b-3
63-46b-4
63-46b-5
63-46b-6
63-46b-7
through

63-46b-11
63-46b-13
63-46b-21

63-46a-3(2)
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R865.  Tax Commission, Auditing.
R865-19S.  Sales and Use Tax.
R865-19S-1.  Sales and Use Taxes Distinguished Pursuant to
Utah Code Ann. Title 59, Chapter 12.

A.  The sales tax is imposed upon sales of tangible personal
property made within the state of Utah, regardless of where such
property is intended to be used, and on the amount paid or
charged for all services for repairs and renovations of tangible
personal property or for installation of tangible personal
property rendered in connection with other tangible personal
property.

B.  The use tax is imposed upon the use, storage or other
consumption of tangible personal property, and upon the
amount paid or charged for the services for repairs or
renovations of tangible personal property or installation of
tangible personal property in connection with other tangible
personal property, if the tangible personal property is for use,
storage, or consumption in Utah; and, ordinarily, if the
transaction does not take place within the state of Utah.

C.  The two taxes are compensating taxes, one
supplementing the other, but both cannot be applicable to the
same transaction.  The rate of tax is the same.

D.  The distinguishing factor in determining which tax is
applicable is normally the place where the sale or service takes
place.  If the sale is made in Utah, the sales tax applies.  If the
sale is made elsewhere, the use tax applies.

R865-19S-2.  Nature of Tax Pursuant to Utah Code Ann.
Section 59-12-103.

A.  The sales and use taxes are transaction taxes imposed
upon certain retail sales and leases of tangible personal property,
as well as upon certain services.

B.  The tax is not upon the articles sold or furnished, but
upon the transaction, and the purchaser is the actual taxpayer.
The vendor is charged with the duty of collecting the tax from
the purchaser and of paying the tax to the state.

R865-19S-4.  Collection of Tax Pursuant to Utah Code Ann.
Section 59-12-107.

A.  Vendors shall not in any way waive the collection or
imposition of the tax.  Invoices and receipts shall show the tax
collected as a separate item.  Vendors are required to remit to
the Tax Commission all tax funds in possession and are
guarantors of all amounts required to be collected.

B.  If vendors collect an excess amount of tax, they must
either refund such excess to their customers or remit it to the
Tax Commission.  However, vendors may first offset under
collections of tax on sales against any excess tax collected in the
same quarterly reporting period.  Vendors may not offset
underpayment of tax on purchases, whether the purchases are
from in state or out of state sources.

R865-19S-6.  Tax Collection Pursuant to Utah Code Ann.
Section 59-12-107.

A.  The vendor shall collect sales or use tax at the rate set
by law. Rule R865-19S-30 defines sales price.

B.  The Tax Commission furnishes tables that may be used
to determine the proper amount of tax on each transaction.
These tables reflect the appropriate amount, including applicable

local taxes, for the various taxing jurisdictions.

R865-19S-7.  Sales Tax License Pursuant to Utah Code Ann.
Section 59-12-106.

A.  A separate license must be obtained for each place of
business, but where more than one place of business is operated
by the same person, one application may be filed giving the
required information about each place of business.  Each license
must be posted in a conspicuous place in the place of business
for which it is issued.

B.  Any person required to collect sales tax must notify the
Tax Commission of any change of address or character of
business, or if the business is discontinued.

R865-19S-8.  Bonds and Securities Pursuant to Utah Code
Ann. Section 59-12-107.

A.  Any business not in compliance with the sales tax
collection and remittance procedures outlined in the Sales and
Use Tax Act must post security with the Tax Commission
sufficient in amount to insure the payment of whatever liability
may be involved.  Noncompliance with the Sales and Use Tax
Act includes:

1.  failure to file returns,
2.  failure to make payments,
3.  filing of returns that are improper,
4.  payment of sales tax with a check that is not honored.
B.  The Tax Commission may accept a valid corporate

surety bond, United States treasury bond, cash, or such other
negotiable security as it deems adequate.

C.  The bond will be released only upon written request
and after a careful review of all circumstances or upon cessation
of business if no liability exists.

R865-19S-12.  Filing of Returns Pursuant to Utah Code Ann.
Section 59-12-107.

A.  Every person responsible for the collection of the tax
under the act shall file a return with the Tax Commission
whether or not sales tax is due.  Where a vendor operates two or
more places of business, he shall file one return, accompanied
by Form TC-71A, Schedule A--Allocation of Local Sales and
Use Taxes, covering the operations of all places of business
operated under the same account number.  Each return must be
signed by the taxpayer or an authorized agent.

B.  Returns, accompanied by the tax due, must be filed
with the Tax Commission.  If the due date falls on a Saturday,
Sunday, or legal holiday, returns will be considered timely filed
if received on the next business day.  If returns are transmitted
through the United States mail, a legible cancellation mark on
the envelope, or the date of registration of certification thereof
by a United States post office, is considered the date the return
is filed.

C.  Extensions of time for filing of returns and paying the
tax are granted only for cause and upon written application
received prior to the time the return is due.  No such extension
shall be made for more than 90 days.

D.  Sales and use tax returns shall be filed and paid
quarterly beginning with the first calendar quarter of business,
or portion thereof, with the following exceptions:

1.  New businesses that expect annual sales and use tax
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liability less than $1,000, shall be assigned an annual filing
status unless quarterly filing status is requested.

2.  Businesses currently assigned a quarterly filing status,
in good standing and reporting less than $1,000 in tax for the
preceding calendar year may be changed to annual filing status.

The Tax Commission will notify businesses, in writing, if
their filing status is changed to annual.

3.  Businesses assigned an annual filing status reporting in
excess of $1,000 for a calendar year, will be changed to
quarterly filing status.  The Tax Commission will notify
businesses, in writing, if their filing status is changed to
quarterly.

4.  Annual returns are due on January 31 following the
calendar year end.  The Tax Commission may revoke the annual
filing status if sales tax collections are in excess of $1,000 or as
a result of delinquent payment history.

5.  Based upon delinquent sales tax amounts or upon
review by the Commission, businesses may be required to make
daily, weekly, or monthly deposits of sales tax amounts if
deemed necessary to ensure timely remittance of the sales tax.

E.  The Tax Commission may require licensed vehicle
dealers who are late or delinquent in reporting or remitting sales
tax to pay sales tax on future vehicle sales at the time of
application for title or registration of the vehicle.  Delinquent
dealers shall continue to pay at the time of registration until the
Tax Commission determines that all accounts are current and
steps have been taken to ensure future compliance.  The dealer
must retain Tax Commission receipts for payment of taxes, and
may adjust the quarterly tax returns to compensate for payments
made at the time of application for title or registration.  If the
Tax Commission deems it necessary, it may require delinquent
dealers to make payments with a cashier’s check, a money order,
or a similar guaranteed form of payment.

R865-19S-13.  Confidential Nature of Returns Pursuant to
Utah Code Ann. Section 59-12-109.

A.  The returns filed are confidential and the information
contained therein will not be divulged by the Tax Commission,
its agents, clerks, or employees except in accordance with
judicial order or upon proper application of a federal, state, or
local agency.  The returns will not be produced in any court
proceeding except where such proceeding directly involves
provisions of the sales tax act.

B.  However, any person or his duly authorized
representative who files returns under this act may obtain copies
of the same upon proper application and presentation of proper
picture identification.

R865-19S-16.  Failure to Remit Excess Tax Collection
Pursuant to Utah Code Ann. Section 59-12-107.

A.  The amount paid by any vendor to the Tax Commission
with each return is the greater of:

1.  the actual tax collections for the reporting period, or
2.  the amount computed at the rates imposed by law

against the total taxable sales for that period.
B.  Space is available on the return forms for inserting

figures and the words "excess collections," if needed.

R865-19S-20.  Basis for Reporting Tax Pursuant to Utah

Code Ann. Section 59-12-107.
A.  "Total sales" means the total amount of all cash, credit,

installment, and conditional sales made during the period
covered by the return.

B.  Amounts shown on returns must include the total sales
made during the period of the returns, and the tax must be
reported and paid upon that basis.

C.  Justified adjustments may be made and credit allowed
for cash discounts, returned goods, bad debts, and repossessions
that result from sales upon which the tax has been reported and
paid in full by retailers to the Tax Commission.

1.  Adjustments and credits will be allowed only if the
retailer has not reimbursed himself in the full amount of the tax
except as noted in C.6.a) and can establish that fact by records,
receipts or other means.

2.  In no case shall the credit be greater than the sales tax
on that portion of the purchase price remaining unpaid at the
time the goods are returned, the account is charged off, or the
repossession occurs.

3.  Any refund or credit given to the purchaser must
include the related sales tax.

4.  Sales tax credits for bad debts are allowable only on
accounts determined to be worthless and actually charged off for
income tax purposes.  Recoveries made on bad debts and
repossessions for which credit has been claimed must be
reported and the tax paid.

5.  Sales tax credit for repossessions is allowable on the
basis of the original amount subject to tax, less down payment.
This amount is multiplied by the ratio of the number of monthly
payments not made, divided by the total number of monthly
payments required by the contract.

a)  For example:  the credit allowed on a taxable $30,000
car sale with a $5,000 down payment financed on a 60-month
contract and repossessed after 20 full payments were made
would be $16,667 as computed and shown below.  The number
of unpaid full payments is determined by dividing the total
received on the contract by the monthly payment amount.

7$%/(
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Line 4 divided by line 5 times taxable base financed equals
repossession credit

(40/60) x $25,000 = $16,667
b)  In cases where a contract assignment creates a partial

(part of the loan amount) recourse obligation to the seller, any
repossession credit must be calculated in the same manner as
shown above.

c)  The credit for repossession shall be reported on the
dealer’s or vendor’s sales tax return with an attached schedule
showing computations and appropriate adjustments for any tax
rate changes between the date of sale and the date of
repossession.

6.  Credit for tax on repossessions is allowed only to the
selling dealer or vendor.
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a)  This does not preclude arrangements between the dealer
or vendor and third party financial institutions wherein sales tax
credits for repossessions by financial institutions may be taken
by the dealer or vendor who will in turn reimburse the financial
institution.

b)  In the event the applicable vehicle dealer is no longer in
business, and there are no outstanding delinquent taxes, the third
party financial institution may apply directly to the Tax
Commission for a refund of the tax in the amount that would
have been credited to the dealer.

D.  Adjustments in sales price, such as allowable discounts
or rebates, cannot be anticipated.  The tax must be based upon
the original price unless adjustments were made prior to the
close of the reporting period in which the tax upon the sale is
due.  If the price upon which the tax is computed and paid is
subsequently adjusted, credit may be taken against the tax due
on a subsequent return.

E.  If a sales tax rate change takes place prior to the
reporting period when the credit is claimed, the tax credit must
be determined and deducted rather than deducting the sales price
adjustments.

F.  Commissions to agents are not deductible under any
conditions for purposes of tax computation.

R865-19S-22.  Sales and Use Tax Records Pursuant to Utah
Code Ann. Section 59-12-111.

A.  Every retailer, lessor, lessee, and person doing business
in this state or storing, using, or otherwise consuming in this
state tangible personal property purchased from a retailer, shall
keep and preserve complete and adequate records as may be
necessary to determine the amount of sales and use tax for which
such person or entity is liable.  Unless the Tax Commission
authorizes in writing an alternative method of record keeping,
these records shall:

1.  show gross receipts from sales, or rental payments from
leases, of tangible personal property or services performed in
connection with tangible personal property made in this state,
irrespective of whether the retailer regards the receipts to be
taxable or nontaxable;

2.  show all deductions allowed by law and claimed in
filing returns;

3.  show bills, invoices or similar evidence of all tangible
personal property purchased for sale, consumption, or lease in
this state; and

4.  include the normal books of account maintained by an
ordinarily prudent business person engaged in such business,
together with supporting documents of original entry such as:
bills, receipts, invoices, and cash register tapes.  All schedules
or working papers used in connection with the preparation of tax
returns must also be maintained.

B.  Records may be microfilmed or microfiched.  However,
microfilm reproductions of general books of account--such as
cash books, journals, voucher registers, ledgers, and like
documents--are not acceptable as original records.  Where
microfilm or microfiche reproductions of supporting records are
maintained--such as sales invoices, purchase invoices, credit
memoranda and like documents--the following conditions must
be met:

1.  appropriate facilities must be provided for preservation

of the films or fiche for the periods required and open to
examination,

2.  microfilm rolls and microfiche must be systematically
filed, indexed, cross referenced, and labeled to show beginning
and ending numbers and to show beginning and ending
alphabetical listing of documents included,

3.  upon request of the Tax Commission, the taxpayer shall
provide transcriptions of any information contained on
microfilm or microfiche which may be required for verification
of tax liability,

4.  proper facilities must be provided for the ready
inspection and location of the particular records, including
machines for viewing and copying the records,

5.  a posting reference must appear on each invoice.  Credit
memoranda must carry a reference to the document evidencing
the original transaction.  Documents necessary to support
exemptions from tax liability, such as bills of lading and
purchase orders, must be maintained in such order so as to relate
to exempt transactions claimed.

C.  Any automated data processing (ADP) tax accounting
system must be capable of producing visible and legible records
for verification of taxpayer’s tax liability.

1.  ADP records shall provide an opportunity to trace any
transaction back to the original source or forward to a final total.
If detailed printouts are not made of transactions at the time they
are processed, the systems must have the ability to reconstruct
these transactions.

2.  A general ledger with source references should be
prepared to coincide with financial reports for tax reporting
periods.  In cases where subsidiary ledgers are used to support
the general ledger accounts, the subsidiary ledgers should also
be prepared periodically.

3.  The audit trail should be designed so that the details
underlying the summary accounting data may be identified and
made available to the Tax Commission upon request.  The
system should be so designed that supporting documents--such
as sales invoices, purchase invoices, credit memoranda, and like
documents--are readily available.

4.  A description of the ADP portion of the accounting
system shall be made available.  The statements and illustrations
as to the scope of operations shall be sufficiently detailed to
indicate:

(a)  the application being performed;
(b)  the procedures employed in each application (which,

for example, might be supported by flow charts, block diagrams
or other satisfactory description of the input or output
procedures); and

(c)  the controls used to insure accurate and reliable
processing and important changes, together with their effective
dates, in order to preserve an accurate chronological record.

D.  All records pertaining to transactions involving sales or
use tax liability shall be preserved for a period of not less than
three years.

E.  All of the foregoing records shall be made available for
examination on request by the Tax Commission or its authorized
representatives.

F.  Upon failure of the taxpayer, without reasonable cause,
to substantially comply with the requirements of this rule, the
Tax Commission may:
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1.  Prohibit the taxpayer from introducing in any protest or
refund claim proceeding those microfilm, microfiche, ADP, or
any records which have not been prepared and maintained in
substantial compliance with the requirements of this rule.

2.  Dismiss any protest or refund claim proceeding in which
the taxpayer bases its claim upon any microfilm, microfiche,
ADP, or any records which have not been prepared and
maintained in substantial compliance with the requirements of
this rule.

3.  Enter such other order necessary to obtain compliance
with this rule in the future.

4.  Revoke taxpayer’s license upon evidence of continued
failure to comply with the requirements of this rule.

R865-19S-23.  Exemption Certificates Pursuant to Utah
Code Ann. Sections 59-12-106 and 59-12-104.

A.  Taxpayers selling tangible personal property or services
to customers exempt from sales tax are required to keep records
verifying the nontaxable status of those sales.  Records shall
include:

1.  sales invoices showing the name and identity of the
customer; and

2.  exemption certificates for exempt sales of tangible
personal property or services if the exemption category is shown
on the exemption certificate forms.

B.  The Tax Commission will furnish samples of acceptable
exemption certificate forms on request.  Stock quantities are not
furnished, but taxpayers may reproduce samples as needed in
whole or in part.

C.  A vendor may retain a copy of a purchase order, check,
or voucher in place of the exemption certificate as evidence of
exemption for a federal, state, or local government entity,
including public schools.

D.  If a purchaser is unable to segregate tangible personal
property or services purchased for resale from tangible personal
property or services purchased for the purchaser’s own
consumption, everything should be purchased tax-free.  The
purchaser must then report and pay the tax on the cost of goods
or services purchased tax-free for resale that the purchaser uses
or consumes.

E.  The burden of proving that a sale is for resale or
otherwise exempt is upon the vendor.  If any agent of the Tax
Commission requests the vendor to produce a valid exemption
certificate or other similar acceptable evidence to support the
vendor’s claim that a sale is for resale or otherwise exempt, and
the vendor is unable to comply, the sale will be considered
taxable and the tax shall be payable by the vendor.

R865-19S-25.  Sale of Business Pursuant to Utah Code Ann.
Section 59-12-112.

A.  Every sales tax license holder who discontinues
business, is required to notify the Tax Commission immediately
and return the sales tax license for cancellation.

B.  Every person discontinuing business shall retain records
for a period of three years unless a release from such provision
is obtained from the Tax Commission.

R865-19S-27.  Retail Sales Defined Pursuant to Utah Code
Ann. Sections 59-12-102(8)(a) and 59-12-103(1)(g).

A.  The term retail sale has a broader meaning than the sale
of tangible personal property.  It includes any transfers,
exchanges, or barter whether conditional or for a consideration
by a person doing business in such commodity or service, either
as a regularly organized principal endeavor or as an adjunct
thereto.  The price of the service or tangible personal property,
the quantity sold, or the extent of the clientele are not factors
which determine whether or not it is a retail sale.

B.  Retail sale also includes certain leases and rentals of
tangible personal property as defined in Rule R865-19S-32,
accommodations as defined in Rule R865-19S-79, services
performed on tangible personal property as defined in Rules
R865-19S-51 and R865-19S-78, services that are part of a sale
or repair, admissions as defined in Rules R865-19S-33 and
R865-19S-34, sales of meals as defined in Rules R865-19S-61
and R865-19S-62, and sales of certain public utility services.

C.  A particular retail sale or portion of the selling price
may not be subject to a sales or use tax.  The status of the
exemption is governed by the circumstances in each case.  See
other rules for specific and general exemption definitions, Rule
R865-19S-30 for definition of sales price and Rule R865-19S-
72 covering trade-ins.

R865-19S-28.  Retailer Defined Pursuant to Utah Code Ann.
Section 59-12-102.

A.  "Retailer" means vendors operating within this state
directly, or indirectly through agents or representatives, if the
vendor:

1.  has or utilizes an office, distribution house, sales house,
warehouse, service enterprise, or other place of business,

2.  maintains a stock of goods in Utah,
3.  regularly solicits orders whether or not such orders are

accepted in this state, unless the activity in this state consists
solely of advertising or solicitation by direct mail,

4.  regularly engages in the delivery of property in this state
other than by common carrier or United States mail, or

5.  regularly engages in any activity in connection with the
leasing or servicing of property located within this state.

B.  A person may be a retailer within the meaning of the act
even though the sale of tangible personal property is incidental
to his general business.  For example, a contractor may operate
a salvage business and be a retailer within the meaning of the
act.

R865-19S-29.  Wholesale Sale Defined Pursuant to Utah
Code Ann. Section 59-12-102.

A.  "Wholesale sale" means any sale by a wholesaler,
retailer, or any other person, of tangible personal property or
services to a retailer, jobber, dealer, or another wholesaler for
resale.

1.  All sales of tangible personal property or services which
enter into and become an integral or component part of tangible
personal property or product which is further manufactured or
compounded for sale, or the container or the shipping case
thereof, are wholesale sales.

2.  All sales of poultry, dairy, or other livestock feed and
the components thereof and all seeds and seedlings are deemed
to be wholesale sales where the eggs, milk, meat, or other
livestock products, plants, or plant products are produced for
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resale.
3.  Sprays and insecticides used in the control of insect

pests, diseases, and weeds for the commercial production of
fruit, vegetables, feeds, seeds, and animal products shall be
wholesale sales.  Also baling ties and twine for baling hay and
straw and fuel sold to farmers and agriculture producers for use
in heating orchards and providing power in off-highway type
farm machinery shall be wholesale sales.

B.  Tangible personal property or services which are
purchased by a manufacturer or compounder which do not
become and remain an integral part of the article being
manufactured or compounded are subject to sales or use tax.

1.  For example, sales to a knitting factory of machinery,
lubricating oil, pattern paper, office supplies and equipment,
laundry service, and repair labor are for consumption and are
taxable.  These services and tangible personal property do not
become component parts of the manufactured products.  On the
other hand, sales of wool, thread, buttons, linings, and yarns, to
such a manufacturer that do become component parts of the
products manufactured are not taxable.

C.  The price of tangible personal property or services sold
or the quantity sold are not factors which determine whether or
not the sale is a wholesale sale.

D.  All vendors who make wholesale sales are required to
obtain an exemption certificate from the purchaser as evidence
of the nature of the sale, as required by Rule R865-19S-23.

R865-19S-30.  Purchase Price or Sales Price Defined
Pursuant to Utah Code Ann. Sections 59-12-102 and 59-12-
104.

A.  Fair market value for purposes of Sections 59-12-
104(14) and 59-12-104(19) shall be determined in accordance
with the provisions of Tax Commission Rule R884-24P-46.

B.  "Purchase price" and "sales price" may be used
interchangeably.

C.  For purposes of calculating sales and use tax on the sale
of a vehicle where no trade in was involved, the bill of sale or
other written evidence of value shall contain the names and
addresses of the purchaser and the seller, and the sales price and
vehicle identification number of the vehicle.

D.  For purposes of calculating sales and use tax on the sale
of a vehicle when the seller has received a trade-in vehicle as
payment or partial payment, the bill of sale or other written
evidence of value shall contain all of the following:

1.  the names and addresses of the buyer and the seller;
2.  the purchase price of the vehicle;
3.  the value allowed for the trade-in vehicle;
4.  the net difference between the vehicle traded and the

vehicle purchased;
5.  the signature of the seller; and
6.  the vehicle identification numbers of the vehicle traded

in and the vehicle purchased.

R865-19S-31.  Time and Place of Sale Pursuant to Utah Code
Ann. Section 59-12-102.

A.  Ordinarily, the time and place of a sale are determined
by the contract of sale between the seller and buyer.  The intent
of the parties is the governing factor in determining both time
and place of sale subject to the general law of contracts.  If the

contract of sale requires the seller to deliver or ship goods to a
buyer, title to the property passes upon delivery to the place
agreed upon unless the contract of sale provides otherwise.

R865-19S-32.  Leases and Rentals Pursuant to Utah Code
Ann. Section 59-12-103.

A.  The lessor shall compute sales or use tax on all amounts
received or charged in connection with a lease or rental.

B.  When a lessee has the right to possession, operation, or
use of tangible personal property, the tax applies to the amount
paid pursuant to the lease agreement, regardless of the duration
of the agreement.  The tax applies when situs of the property is
in Utah or if the lessee takes possession in Utah.  However, if
the leased property is used exclusively outside Utah and an
affidavit is furnished to the lessor to this effect, the tax does not
apply.  Examples of taxable leases include neon signs and
custom made signs on the premises of the lessee, automobiles,
and construction equipment leased for use in Utah.

C.  Lessors of tangible personal property shall furnish an
exemption certificate when purchasing tangible personal
property subject to the sales or use tax on rental receipts.  Costs
of repairs and renovations to tangible personal property are
exempt if paid for by the lessor since it is assumed that those
costs are recovered by the lessor in his rental receipts.

D.  Persons who furnish an operator with the rental
equipment and charge for the use of the equipment and
personnel are regarded as the consumers of the property leased
or rented.  An example of this type of rental is the furnishing of
a crane and its operating personnel to a building erector.  Sales
or use tax then applies to the purchase of the equipment by the
lessor rather than to the rental revenue.

E.  Rentals to be applied on a future sale or purchase are
subject to sales or use tax.

F.  A lessee may, at its option, treat a conditional sale lease
as either a sale or lease for sales or use tax purposes.

A conditional sale lease is a lease in which:
1. the consideration the lessee is to pay the lessor for the

right to possession and use of the property is an obligation for
the term of the lease not subject to termination by the lessee,
and

2. the total consideration to be paid by the lessee is fixed
at the time the lease is executed and cannot be modified by use,
condition, or market value, and either:

a.  the lessee is bound to become the owner of the property;
or

b.  the lessee has an option to become the owner of the
property for no additional consideration or nominal additional
consideration upon compliance with the lease agreement.
Nominal consideration in this sense means ten percent or less of
the original lease amount.

G.  If the lessee treats a conditional sale lease as a sale, and
if the lessor is also the vendor of the property, the sales price for
sales tax purposes must be at least equal to the average sales
price of similar property.

H.  If the lessee treats a conditional sale lease as a sale, the
sales tax must be collected by the lessor on the full purchase
price of the property at the time of the purchase.

R865-19S-33.  Admissions and User Fees Pursuant to Utah
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Code Ann. Sections 59-12-102 and 59-12-103.
A.  "Admission" means the right or privilege to enter into

a place. Admission includes the amount paid for the right to use
a reserved seat or any seat in an auditorium, theater, circus,
stadium, schoolhouse, meeting house, or gymnasium to view
any type of entertainment.  Admission also includes the right to
use a table at a night club, hotel, or roof garden whether such
charge is designated as a cover charge, minimum charge, or any
such similar charge.

1.  This applies whether the charge made for the use of the
seat, table, or similar accommodation is combined with an
admission charge to form a single charge, or is separate and
distinct from an admission charge, or is the sole charge.

B.  "Annual membership dues paid to a private
organization" includes only those dues paid by members who,
directly or indirectly, establish the level of the dues.

C.  "Season passes" include amounts paid to participate in
specific activities, once annual membership dues have been
paid.

D.  If the original admission charge carries the right to
remain in a place, or to use a seat or table, or other similar
accommodation for a limited time only, and an additional charge
is made for an extension of such time, the extra charge is paid
for admission within the meaning of the law.  Where a person or
organization acquires the sole right to use any place or the right
to dispose of all of the admissions to any place for one or more
occasions, the amount paid is not subject to the tax on
admissions.  Such a transaction constitutes a rental of the entire
place and if the person or organization in turn sells admissions,
sales tax applies to amounts paid for such admissions.

E.  Annual membership dues may be paid in installments
during the year.

F.  Amounts paid for the following activities are not
admissions or user fees:

1.  lessons, public or private;
2.  sign up for amateur athletics if the activity is sponsored

by a state governmental entity, or a nonprofit corporation or
organization, the primary purpose of which, as stated in the
corporation’s or organization’s articles or bylaws, is the
sponsoring, promoting, and encouraging of amateur athletics;

3.  sign up for participation in school activities.  Sign up for
participation in school activities excludes attendance as a
spectator at school activities.

G.  If amounts charged for activities listed in F. are billed
along with admissions or user fees, the amounts not subject to
the sales tax must be listed separately on the invoice in order to
remain untaxed.

R865-19S-34.  Admission to Places of Amusement Pursuant
to Utah Code Ann. Section 59-12-103.

A.  The phrase "place of amusement, entertainment, or
recreation" is broad in meaning but conveys the basic idea of a
definite location.

B.  The amount paid for admission to such a place is
subject to the tax, even though such charge includes the right of
the purchaser to participate in some activity within the place.
For example, the sale of a ticket for a ride upon a mechanical or
self-operated device is an admission to a place of amusement.

C.  Charges for admissions to swimming pools, skating

rinks, and other places of amusement are subject to tax.
Charges for towel rentals, swimming suit rentals, skate rentals,
etc., are also subject to tax.  Locker rental fees are subject to
sales tax if the lockers are tangible personal property.

R865-19S-35.  Residential or Commercial Use of Gas,
Electricity, Heat, Coal, Fuel Oils or Other Fuels Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-104.

A.  "Residential use" is as defined in Section 59-12-102(7),
and includes use in nursing homes or other similar
establishments that serve as the permanent residence for a
majority of the patients because they are unable to live
independently.

B.  Explosives or material used as active ingredients in
explosive devices are not fuels.

C.  If a firm has activities that are commercial and
industrial and all fuels are furnished at given locations through
single meters, the predominant use of the fuels shall determine
taxable status of the fuels.

D.  Fuel oil and other fuels must be used in a combustion
process in order to qualify for the exemption from sales tax for
industrial use of fuels pursuant to Section 59-12-104.

R865-19S-37.  Exempt Sales of Commercials, Audio Tapes,
and Video Tapes by or to Motion Pictures Exhibitors and
Distributors Pursuant to Utah Code Ann. Section 59-12-104.

A.  The purpose of this rule is to clarify the sales tax
exemption for sales of commercials, motion picture films,
prerecorded audio program tapes or records, and prerecorded
video tapes by a producer, distributor, or studio to a motion
picture exhibitor, distributor, or commercial television or radio
broadcaster.

B.  Definitions.
1.  "Commercials," "audio tapes," and "video tapes" mean

tapes, films, or discs used by television or radio stations in
regular broadcasting activities but do not include blank tapes
purchased for newscasts or other similar uses by radio and
television stations.

2.  "Motion picture exhibitor" means any person engaged
in the business of operating a theater or establishment in which
motion pictures are regularly exhibited to the public for a
charge.

3.  "Distributor" means any person who purchases or sells
motion picture films and video tapes that are used by a
commercial television broadcaster or a motion picture exhibitor.

C.  The sales tax exemption will be administered according
to the provisions of Section 59-12-104 and this rule.

R865-19S-38.  Isolated and Occasional Sales Pursuant to
Utah Code Ann. Section 59-12-104.

A.  Sales made by officers of a court, pursuant to court
orders, are occasional sales, with the exception of sales made by
trustees, receivers, assignees and the like, in connection with the
liquidation or conduct of a regularly established place of
business.  Examples of casual sales are those made by sheriffs
in foreclosing proceedings and sales of confiscated property.

B.  If a sale is an integral part of a business whose primary
function is not the sale of tangible personal property, then such
sale is not isolated or occasional.  For example, the sale of
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repossessed radios, refrigerators, etc., by a finance company is
not isolated or occasional.

C.  Sales of vehicles required to be titled or registered
under the laws of this state are not isolated or occasional sales,
except that any transfer of a vehicle in a business reorganization
where the ownership of the transferee organization is
substantially the same as the ownership of the transferor
organization shall be considered an isolated or occasional sale.

D.  Isolated or occasional sales made by persons not
regularly engaged in business are not subject to the tax.  The
word "business" refers to an enterprise engaged in selling
tangible personal property or taxable services notwithstanding
the fact that the sales may be few or infrequent.  Any sale of an
entire business to a single buyer is an isolated or occasional sale
and no tax applies to the sale of any assets made part of such a
sale (with the exception of vehicles subject to registration).

E.  The sale of used fixtures, machinery, and equipment
items is not an exempt occasional sale if the sale is one of a
series of sales sufficient in number, amount, and character to
indicate the seller deals in the sale of such items.

F.  Sales of items at public auctions do not qualify as
exempt isolated or occasional sales.

G.  Wholesalers, manufacturers, and processors who
primarily sell at other than retail are not making isolated or
occasional sales when they sell such tangible personal property
for use or consumption.

R865-19S-40.  Exchange of Agricultural Produce For
Processed Agricultural Products Pursuant to Utah Code
Ann. Section 59-12-102.

A.  When a raiser or grower of agricultural products
exchanges his produce for a more finished product capable of
being made from the produce exchanged with the processor, the
more finished product is not subject to the tax within limitations
of the value of the raised produce exchanged.

R865-19S-41.  Sales to The United States Government and
Its Instrumentalities Pursuant to Utah Code Ann. Sections
59-12-104 and 59-12-106.

A.  Sales to the United States government are exempt if
federal law or the United States Constitution prohibits the
collection of sales or use tax.

B.  If the United States government pays for merchandise
or services with funds held in trust for nonexempt individuals or
organizations, sales tax must be charged.

C.  Sales made directly to the United States government or
any authorized instrumentality thereof are not taxable, provided
the sale is paid for directly by the federal government.  If an
employee of the federal government pays for the purchase with
his own funds and is reimbursed by the federal government, that
sale is not made to the federal government and does not qualify
for the exemption.

D.  Vendors making exempt sales to the federal
government are subject to the recordkeeping requirements of
Tax Commission rule R865-19S-23.

R865-19S-42.  Sales to The State of Utah and Its
Subdivisions Pursuant to Utah Code Ann. Section 59-12-104.

A.  Sales made to the state of Utah, its departments and

institutions, or to its political subdivisions such as counties,
municipalities, school districts, drainage districts, irrigation
districts, and metropolitan water districts are exempt from tax if
the purchase is for use in the exercise of an essential
governmental function.

B.  A sale is considered made to the state, its departments
and institutions, or to its political subdivisions if the purchase
is paid for directly by the purchasing state or local entity.  If an
employee of a state or local entity pays for a purchase with his
own funds and is reimbursed by the state or local entity, that
sale is not made to the state or local entity and does not qualify
for the exemption.

C.  Vendors making exempt sales to the state, its
departments and institutions, or to its political subdivisions are
subject to the recordkeeping requirements of Tax Commission
rule R865-19S-23.

R865-19S-43.  Sales to or by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-104.

A.  In order to qualify for an exemption from sales tax as
a religious or charitable institution, an organization must be
recognized by the Internal Revenue Service as exempt from tax
under Section 501(c)(3) of the Internal Revenue Code.

B.  Religious and charitable institutions must collect sales
tax on any sales income arising from unrelated trades or
businesses and report that sales tax to the Tax Commission
unless the sales are otherwise exempted by law.

1.  The definition of the phrase "unrelated trades or
businesses" shall be the definition of that phrase in 26 U.S.C.A.
Section 513 (West Supp. 1993), which is adopted and
incorporated by reference.

C.  Every institution claiming exemption from sales tax
under this rule must submit form TC-160, Application for Sales
Tax Exemption Number for Religious or Charitable Institutions,
along with any other information that form requires, to the Tax
Commission for its determination. Vendors making sales to
institutions exempt from sales tax are subject to the
requirements of Rule R865-19S-23.

R865-19S-44.  Sales In Interstate Commerce Pursuant to
Utah Code Ann. Section 59-12-104.

A.  Sales made in interstate commerce are not subject to the
sales tax imposed.  However, the mere fact that commodities
purchased in Utah are transported beyond its boundaries is not
enough to constitute the transaction of a sale in interstate
commerce.  When the commodity is delivered to the buyer in
this state, even though the buyer is not a resident of the state and
intends to transport the property to a point outside the state, the
sale is not in interstate commerce and is subject to tax.

B.  Before a sale qualifies as a sale made in interstate
commerce, the following must be complied with:

1.  the transaction must involve actual and physical
movement of the property sold across the state line;

2.  such movement must be an essential and not an
incidental part of the sale;

3.  the seller must be obligated by the express or
unavoidable implied terms of the sale, or contract to sell, to
make physical delivery of the property across a state boundary
line to the buyer;
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C.  Where delivery is made by the seller to a common
carrier for transportation to the buyer outside the state of Utah,
the common carrier is deemed to be the agent of the vendor for
the purposes of this section regardless of who is responsible for
the payment of the freight charges.

D.  If property is ordered for delivery in Utah from a person
or corporation doing business in Utah, the sale is taxable even
though the merchandise is shipped from outside the state to the
seller or directly to the buyer.

R865-19S-45.  Auctioneers, Consignees, Bailees, Etc.
Pursuant to Utah Code Ann. Section 59-12-102.

A.  Every auctioneer, consignee, bailee, factor, etc.,
entrusted with possession of any bill of lading, custom house
permits, warehousemen’s receipts, or other documents of title for
delivery of any tangible personal property, or entrusted with
possession of any of such personal property for the purpose of
sale, is deemed to be the retailer thereof, and is required to
collect sales tax, file a return, and remit the tax.  The same rule
applies to lien holders such as storage men, pawnbrokers,
mechanics, and artisans.

R865-19S-48.  Sales Tax Exemption For Coverings and
Containers Pursuant to Utah Code Ann. Section 59-12-104.

A.  Sales of containers, labels, bags, shipping cases, and
casings are taxable when:

1.  sold to the final user or consumer;
2.  sold to a manufacturer, processor, wholesaler, or retailer

for use as a returnable container that is ordinarily returned to
and reused by the manufacturer, processor, wholesaler, or
retailer for storing or transporting their product; or

3.  sold for internal transportation or accounting control
purposes.

B.  Returnable containers may include water bottles,
carboys, drums, beer kegs for draft beer, dairy product
containers, and gas cylinders.

1.  Labels used for accounting, pricing, or other control
purposes are also subject to tax.

C.  For the purpose of this rule, soft drink bottles and
similar containers that are ultimately destroyed or retained by
the final user or consumer are not considered returnable and are
exempt from the tax when purchased by the processor.

D.  When tangible personal property sold in containers, for
example soft drinks, is assessed a deposit or other container
charge, that charge is subject to the tax.  Upon refund of this
charge, the retailer may take credit on a sales tax return if the tax
is refunded to the customer.

R865-19S-49.  Sales to and by Farmers and Other
Agricultural Producers Pursuant to Utah Code Ann. Section
59-12-104.

A.  The purchase of feed, medicine, and veterinary supplies
by a farmer or other agricultural producer qualify for the sales
and use tax exemption for tangible personal property used or
consumed primarily and directly in farming operations if the
feed, medicine, or veterinary supplies are used:

1.  to produce or care for agricultural products that are for
sale;

2.  to feed or care for working dogs and working horses in

agricultural use;
3.  to feed or care for animals that are marketed.
B.  Fur-bearing animals that are kept for breeding or for

their products are agricultural products.
C.  The sales and use tax exemption for sales of tangible

personal property used or consumed primarily and directly in
farming operations applies only to commercial farming
operations, as evidenced by the filing of a federal Farm Income
and Expenses Statement (Schedule F) or other similar evidence
that the farm is operated as a commercial venture.

D.  A vendor making sales to a farmer or other agricultural
producer is liable for the tax unless that vendor obtains from the
purchaser a certificate as set forth in Rule R865-19S-23.

E.  Poultry, eggs, and dairy products are not seasonal
products for purposes of the sales and use tax exemption for the
exclusive sale of locally grown seasonal crops, seedling plants,
or garden, farm, or other agricultural produce sold by a producer
during the harvest season.

R865-19S-50.  Florists Pursuant to Utah Code Ann. Sections
59-12-103 and 59-12-104.

A.  Flowers, trees, bouquets, plants, and other similar items
of tangible personal property are agricultural products and are,
therefore, subject to the rules concerning the sale of those
products as set forth in Rule R865-19S-49.

B.  Where florists conduct transactions through a florist
telegraphic delivery association, the following rules apply in
computation of tax liability:

1.  the florist must collect tax from the customer if the
flower order is telegraphed to a second florist in Utah;

2.  if a Utah florist receives an order pursuant to which he
gives telegraphic instructions outside Utah, the Utah florist must
collect tax from his customer upon the total charges;

3.  if a Utah florist receives telegraphic instructions from
a florist either within or outside of Utah for the delivery of
flowers, the receiving vendor is not liable for the tax.  In this
instance, if the order originated in Utah, the tax is due from and
payable by the Utah florist who first received the order.

R865-19S-51.  Fabrication and Installation Labor in
Connection With Retail Sales of Tangible Personal Property
Pursuant to Utah Code Ann. Section 59-12-103.

A.  The amount charged for fabrication or installation
which is part of the process of creating a finished article of
tangible personal property must be included in the amount upon
which tax is collected.  This type of labor and service charge
may not be deducted from the selling price used for taxation
purposes even though billed separately to the consumer and
regardless of whether the articles are commonly carried in stock
or made up on special order.

B.  Casting, forging, cutting, drilling, heat treating,
surfacing, machining, constructing, and assembling are
examples of steps in the process resulting in the creation or
production of a finished article.

C.  Charges for labor to install personal property in
connection with other personal property are taxable (see Rule
R865-19S-78) whether material is furnished by seller or not.

D.  Labor to install tangible personal property to real
property is exempt, whether the personal property becomes part
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of the realty or not.  See Rule R865-19S-58, dealing with
improvements to or construction of real property, to determine
the applicable tax on personal property which becomes a part of
real property.

E.  Tangible personal property which is attached to real
property, but remains personal property, is subject to sales tax
on the retail selling price of the personal property, and
installation charges are exempt if separately stated.  If the
retailer does not segregate the selling price and installation
charges, the sales tax applies to the entire sales price, including
installation charges.

F.  This rule primarily covers manufacturing and
assembling labor.  Other rules deal with other types of labor and
should be referred to whenever necessary.

R865-19S-52.  Federal, State and Local Taxes Pursuant to
Utah Code Ann. Section 59-12-102.

A.  Federal excise tax involved in a transaction which is
subject to sales or use tax is exempt from sales and use tax
provided the federal tax is separately stated on the invoice or
sales ticket and collected from the purchaser.

B.  State and local taxes are taxable as a part of the sales
price of an article if the tax is levied on the manufacturer or the
seller.

R865-19S-53.  Sale by Finance Companies Pursuant to Utah
Code Ann. Section 59-12-102.

A.  Sales of tangible personal property acquired by
repossession or foreclosure are subject to tax.  Persons making
such sales must secure a license and collect and remit tax on the
sales made.

R865-19S-54.  Governmental Exemption Pursuant to Utah
Code Ann. Section 59-12-104.

A.  Tax does not apply to sales to the state of Utah, or to
any political subdivision of the state, where such property is for
use in the exercise of an essential governmental function.  Also,
certain sales are not taxed because of federal law or the United
States Constitution.

B.  Sales to the following state and federal agencies,
institutions, and instrumentalities are exempt:

1.  federal agencies and instrumentalities
2.  state institutions and departments
3.  counties
4.  municipalities
5.  school districts, public schools
6.  special taxing districts
7.  federal land banks
8.  federal reserve banks
9.  activity funds within the armed services
10. post exchanges
11.  Federally chartered credit unions
C.  The following are taxable:
1.  national banks
2.  federal building and loan associations
3.  joint stock land banks
4.  state banks (whether or not members of the Federal

Reserve System)
5.  state building and loan associations

6.  private irrigation companies
7.  rural electrification projects
8.  sales to officers or employees of exempt

instrumentalities
D.  No sales tax immunity exists solely by virtue of the fact

that the sale was made on federal property.
E.  Sales made by governmental units are subject to sales

tax.

R865-19S-55.  Hospitals Pursuant to Utah Code Ann. Section
59-12-104.

A.  All retail sales (other than prescribed medicines as
noted in Rule R865-19S-37) made to hospitals are taxable
unless the Tax Commission has furnished the hospital an
opinion that it qualifies as a religious or charitable institution,
and such hospital furnishes its vendors a purchase order or a
check in accordance with instructions set forth in Rule R865-
19S-23.

R865-19S-56.  Sales by Employers to Employees Pursuant to
Utah Code Ann. Section 59-12-102.

A.  Sales to employees are subject to tax on the amount
charged for goods and taxable services.  If tangible personal
property is given to employees with no charge, the employer is
deemed to be the consumer and must pay tax on his cost of the
merchandise.  Examples of this type of transaction are meals
furnished to waitresses and other employees, contest prizes
given to salesmen, merchandise bonuses given to clerks, and
similar items given away.

R865-19S-57.  Ice Pursuant to Utah Code Ann. Sections 59-
12-102 and 59-12-103.

A.  In general, sales of ice to be used by the purchaser for
refrigeration or cooling purposes are taxable.  Sales to
restaurants, taverns, or the like to be placed in drinks consumed
by customers at the place of business are sales for resale and are
not taxable.

B.  Where ice is sold in fulfillment of a contract for icing
or reicing property in transit by railroads or other freight lines,
the entire amount of the sale is taxable, and no deduction for
services is allowed.

R865-19S-58.  Materials and Supplies Sold to Owners,
Contractors and Repairmen of Real Property Pursuant to
Utah Code Ann. Sections 59-12-102 and 59-12-103.

A.  Sales of construction materials and other items of
tangible personal property to real property contractors and
repairmen of real property are generally subject to tax if the
contractor or repairman converts the materials or items to real
property.

1.  "Construction materials" include items of tangible
personal property such as lumber, bricks, nails and cement that
are used to construct buildings, structures or improvements on
the land and typically lose their separate identity as personal
property once incorporated into the real property.

2.  Fixtures or other items of tangible personal property
such as furnaces, built-in air conditioning systems, built-in
appliances, or other items that are appurtenant to or
incorporated into real property and that become an integral part
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of a real property improvement are treated as construction
materials for purposes of this rule.

B.  The sale of real property is not subject to sales tax, nor
is the labor performed on real property.  For example, the sale
of a completed home or building is not subject to the tax, but
sales of materials and supplies to contractors for use in building
the home or building are taxable transactions as sales to final
consumers.

1.  The contractor or repairman who converts the personal
property to real property is the consumer of tangible personal
property regardless of the type of contract entered into--whether
it is a lump sum, time and material, or a cost-plus contract.

2.  Except as otherwise provided in B.4, the contractor or
repairman who converts the construction materials, fixtures or
other items to real property is the consumer of the personal
property whether the contract is performed for an individual, a
religious or charitable institution, or a government entity.

3.  Sales of construction materials or fixtures made to
religious or charitable institutions are exempt only if the items
are sold as tangible personal property.

4.  Sales of materials are considered made to religious or
charitable institutions and, therefore, exempt from sales tax, if:

a)  the religious or charitable institution makes payment for
the materials directly to the vendor; or

b)  the materials are purchased on behalf of the religious or
charitable institution.

(i)  Materials are purchased on behalf of the religious or
charitable institution if the materials are clearly identified and
segregated and installed or converted to real property owned by
the religious or charitable institution.

5.  Purchases not made pursuant to B.4. are assumed to
have been made by the contractor and are subject to sales tax.

C.  Sales of materials and supplies to contractors for use in
out-of-state jobs are taxable unless sold in accordance with
Section 59-12-104(33) of Tax Commission Rule R865-19S-44.

D.  If the contractor or repairman purchases all materials
and supplies from vendors who collect the Utah tax, no sales tax
license is required unless the contractor makes direct sales of
tangible personal property in addition to the work on real
property.

1.  If direct sales are made, the contractor shall obtain a
sales tax license and collect tax on all sales of tangible personal
property to final consumers.

2.  The contractor must accrue and remit tax on all
merchandise bought tax-free and converted to real property.
Books and records must be kept to account for both material
sold and material consumed.

E.  This rule does not apply to contracts where the retailer
sells and installs personal property that does not become part of
the real property.  Examples of items that remain tangible
personal property even when attached to real property are:

1.  moveable items that are attached to real property merely
for stability or for an obvious temporary purpose;

2.  manufacturing equipment and machinery and essential
accessories appurtenant to the manufacturing equipment and
machinery; and

3.  items installed for the benefit of the trade or business
conducted on the property that are affixed in a manner that
facilitates removal without substantial damage to the real

property or to the item itself.

R865-19S-59.  Sales of Materials and Services to Repairmen
Pursuant to Utah Code Ann. Section 59-12-103.

A.  Sales of tangible personal property and services to
persons engaged in repairing or renovating tangible personal
property are for resale, provided the tangible personal property
or service becomes a component part of the repair or renovation
sold.  For example, paint sold to a body and fender shop and
used to paint an automobile is exempt from sales tax since it
becomes a component part of the repair work.

1.  Sandpaper, masking tape, and similar supplies are
subject to sales tax when sold to a repairman since these items
are consumed by the repairman rather than being sold to his
customer as an ingredient part of the repair job.  These items
shall be taxed at the time of sale if it is known that they are to be
consumed.  However, if this is not determinable at the time of
sale, these items should be purchased tax free, as set forth in
Rule R865-19S-23 and sales tax reported on the repairman’s
sales tax return covering the period during which consumption
takes place.

R865-19S-60.  Sales of Machinery, Fixtures and Supplies to
Manufacturers, Businessmen and Others Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Unless specifically exempted by statute, sales of
machinery, tools, equipment, and supplies to a manufacturer or
producer are taxable.

B.  Sales of furniture, supplies, stationery, equipment,
appliances, tools, and instruments to stores, shops, businesses,
establishments, offices, and professional people for use in
carrying on their business and professional activities are taxable.

C.  Sales of trade fixtures to a business owner are taxable
as sales of tangible personal property even if the fixtures are
temporarily attached to real property.

1.  Trade fixtures are items of tangible personal property
used for the benefit of the business conducted on the property.

2.  Trade fixtures tend to be transient in nature in that the
fixtures installed in a commercial building may vary from one
tenant to the next without substantial alteration of the building,
and the building itself is readily adaptable to multiple uses.

3.  Examples of trade fixtures include cases, shelves and
racks used to store or display merchandise.

D.  Sales tax treatment or charges for installing trade
fixtures to real property are dealt with in R865-19S-78.

E.  Sales described in A. through C. of this rule are sales to
final buyers or ultimate consumers and therefore not sales for
resale.

R865-19S-61.  Meals Furnished Pursuant to Utah Code Ann.
Section 59-12-104.

A.  The tax is imposed upon the amount paid for meals
furnished by any restaurant, cafeteria, eating house, hotel, drug
store, diner, private club, boarding house, or other place,
regardless of whether meals are regularly served to the public.

1.  By specific exemption, the following meal sales are
exempt from taxation:

a.  public elementary and secondary school meals, whether
sold to students or the public; and



UAC (As of August 1, 2001) Printed:  August 9, 2001 Page 365

b.  inpatient meals provided at medical or nursing facilities.
Tax must be paid on the purchase price of food by nonexempt
medical or nursing facilities.

2.  Ingredients which become a component part of meals
subject to tax are construed to be purchased for resale.

B.  Where no separate charge or specific amount is paid for
meals furnished but is included in the membership dues or board
and room charges; the club, boarding house, fraternity, sorority,
or other place is considered to be the consumer of the items used
in preparing such meals.

C.  Meals served by religious or charitable institutions, and
institutions of higher education are exempt from taxation only
if the meals are not available to the general public.  The term
"available to the general public" is interpreted broadly so as to
include any restaurant, cafeteria, or other facility where service
is not restricted and monitored for a limited class of people.  The
following are guidelines for various types of meal sales:

1.  Exemption status of employee cafeterias is determined
in large measure by the availability of access to nonemployee
personnel.  In order for an exemption to apply, access to either
the specific eating area or the overall building in which the
eating facility is located must be controlled and monitored.
Merely posting signs stating that a cafeteria is for use only by
employees is not sufficient.

2.  Meals sold in cafeterias, restaurants, and other facilities
at institutions of higher education are subject to taxation if
access is made available to the general public.  The requirements
outlined in C.1. for employee cafeterias apply to facilities
operated by institutions of higher education.  Meals sold and
pre-paid pursuant to a room and board contract are not subject
to taxation.

3.  Meals sold or furnished at occasional church or charity
bazaars or fund raisers, and other similar functions are
considered isolated and occasional sales and therefore tax
exempt.

R865-19S-62.  Meal Tickets, Coupon Books, and
Merchandise Cards Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Meal tickets, coupon books, or merchandise cards sold
by persons engaged in selling taxable commodities or services
are taxable, and the tax shall be billed or collected on the selling
price at the time the tickets, books, or cards are sold.  Tax is to
be added at the subsequent selection and delivery of the
merchandise or services if an additional charge is made.

R865-19S-63.  Sales of Memorial Markers Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Sales of tombstones and grave markers, which are
embedded in sod or a concrete foundation, are considered to be
improvements to real property.  If the seller furnishes and
installs the marker, tax applies to his cost of the marker and to
his cost of installation material.  If the seller does not install the
marker, the transaction is a sale of tangible personal property
and the seller must collect tax on the full selling price, including
cutting, shaping, lettering, and polishing.

R865-19S-64.  Morticians, Undertakers and Funeral
Directors Pursuant to Utah Code Ann. Section 59-12-103.

A.  Morticians, undertakers, and funeral directors make
taxable sales of caskets, vaults, clothing, etc.  They also render
nontaxable services to their patrons.  Their purchase of
antiseptics, cosmetics, embalming fluids, and other chemicals
used in rendering professional services is taxable.

B.  If the books are kept in such a manner as to reflect the
sales of tangible personal property separate from the services
rendered, the tax attaches only to the sale of tangible personal
property.  If no separation is made of the tangible personal
property and the services rendered, the sales tax is collected
upon one-half of the total price of a standard funeral service.
This includes the casket, professional services, care of remains,
funeral coach, floral car, use of funeral car, use of funeral
chapel, and the securing of permits.

1.  Clothing, an outside grave vault, and other tangible
personal property furnished in addition to the casket must be
billed separately and the sales tax collected thereon.

R865-19S-65.  Newspapers Pursuant to Utah Code Ann.
Section 59-12-103.

A.  "Newspaper" means a publication that appears to be a
newspaper in the general or common sense.  In addition, the
publication:

1.  must be published at short intervals, daily, or weekly;
2.  must not, when its successive issues are put together,

constitute a book;
3.  must be intended for circulation among the general

public; and
4.  must contain matters of general interest and report on

current events.
B.  Purchases of tangible personal property by a newspaper

publisher are subject to sales and use tax if the property will be
used or consumed in the printing or distribution of the
newspaper.

C.  A newspaper publisher may purchase tax free for resale
any tangible personal property that becomes a component part
of the newspaper.

1.  Examples of tangible personal property that becomes a
component part of the newspaper include newsprint, ink,
staples, plastic or paper protective coverings, and rubber bands
distributed with the newspaper.

D.  Purchases of advertising inserts that will be distributed
with a newspaper are exempt from sales and use tax if the
inserts are identified with the name and date of distribution of
the newspaper.  The identification may include a multiple listing
of all newspapers that will carry the insert and the
corresponding distribution dates.

1.  Advertising inserts that are not identified as provided in
D. are exempt from sales and use tax if the newspaper maintains
a log at its place of business that lists by date and name the
inserts included in each publication.  The log may reflect all
inserts or only the inserts not otherwise identified with the
newspaper in accordance with D.

R865-19S-66.  Optometrists,  Opticians, and
Ophthalmologists Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Optometrists and ophthalmologists are deemed to be
persons engaged primarily in rendering personal services.
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These services consist of the examination and treatment of eyes.
Glasses, contact lenses, or other tangible personal property such
as sunglasses, or cleaning solutions sold by optometrists and
ophthalmologists are taxable and tax must be collected from the
patient or buyer.  Invoices or receipts must show the charges for
personal services separate from the charges for tangible personal
property and the sales tax thereon.  If an optometrist or
ophthalmologist does not provide separate charges for personal
services and sales of tangible personal property, sales tax shall
be charged on the entire amount.

B.  All sales of tangible personal property to optometrists
or ophthalmologists for use or consumption in connection with
their services are subject to sales or use tax.

C.  Opticians are makers of or dealers in optical items and
instruments and fill prescriptions written by optometrists and
ophthalmologists.  Opticians are engaged in the business of
selling tangible personal property and personal services
rendered by them are considered as merely incidental thereto.
Opticians are required to collect the sales tax on all their sales
of tangible personal property.

R865-19S-68.  Premiums, Gifts, Rebates, and Coupons
Pursuant to Utah Code Ann. Sections 59-12-102 and 59-12-
103.

A.  Donors of articles of tangible personal property, which
are given away as premiums or otherwise, are regarded as the
users or consumers thereof and the sale to them is a taxable sale.
Exceptions to this treatment are items of tangible personal
property donated to or provided for use by exempt organizations
who would qualify for exemption under R865-19S-43 or R865-
19S-54 if a sale of such items were made to them.  An item
given away as a sales incentive is exempt to the donor if the sale
of that item would have been exempt.  An example is prescribed
medicine given away by a drug manufacturer.

B.  When a retailer making a retail sale of tangible personal
property which is subject to tax gives a premium together with
the tangible personal property sold, the transaction is regarded
as a sale of both articles to the purchaser, provided the delivery
of such premium is certain and does not depend upon chance.

C.  Where a retailer is engaged in selling tangible personal
property which is not subject to tax and furnishes a premium
with the property sold, the retailer is the consumer of the
premium furnished.

D.  If a retailer accepts a coupon for part or total payment
for a taxable product and is reimbursed by a manufacturer or
another party, the total sales value, including the coupon
amount, is subject to sales tax.

E.  A coupon for which no reimbursement is received is
considered to be a discount and the taxable amount is the net
amount paid by the customer after deducting the value of the
coupon.

F.  Manufacturer rebates on sales of tangible personal
property are considered as a discount and the taxable amount is
the net amount paid by the customer after deducting the rebate.
If the manufacturer’s rebate is certain at the time of sale, tax
should be charged only on the net amount of the sale; otherwise,
tax is charged on the total before the rebate credit, and then later
refunded to the customer when proof of rebate is given to the
dealer for his file.

1.  If the rebate is applied as part of the down payment, it
must be segregated on the buyer’s order, invoice, or other sales
document from any cash down payment.  Since the tax base for
collection is reduced by the amount of the rebate, the rebate
must be shown separately and identified for sales tax
computation and subsequent audit verification.  Care must be
taken to avoid a double deduction if the gross sales price on the
sales document has already been reduced by the rebate amount.

G.  If a retailer agrees to furnish a free item in conjunction
with the sale of an item, the sales tax applies only to the net
amount due.  If sales tax is computed on both items and only the
sales value of the free item is deducted from the bill, excess
collection of sales tax results.  The vendor is then required to
follow the procedure outlined in R865-19S-16 and remit any
excess sales tax collected.

H.  Any coupon with a fixed price limit must be deducted
from the total bill and sales tax computed on the difference.  For
example, if a coupon is redeemed for two $6 meals, but the
value of the free meal is limited to $5, the $12 is rung up and
the $5 deducted, resulting in a taxable sale of $7.

R865-19S-70.  Sales Incidental To The Rendition of Services
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
104.

A.  Persons engaged in occupations and professions which
primarily involve the rendition of services upon the client’s
person and incidentally dispense items of tangible personal
property are regarded as the consumers of the tangible personal
property dispensed with the services.  Physicians, dentists,
beauticians, barbers, etc., are examples of persons in this
category.

B.  Prescription medicines are exempt from sales and use
taxes.

R865-19S-71.  Transportation Charges in Connection With
the Sale of Tangible Personal Property Pursuant to Utah
Code Ann. Sections 59-12-103 and 59-12-104.

A.  To qualify for the sales tax exemption for movements
of freight by common carrier, transportation charges must
satisfy all of the following conditions:

1.  Shipment must take place by means of common carrier.
2.  Charges must be segregated and listed separately.
3.  Charges must reflect the actual cost of shipping the

particular tangible personal property by common carrier.
4.  Shipment of the tangible personal property must take

place after passage of title.
a)  Shipment of the tangible personal property takes place

after passage of title if the terms of the sale or lease are F.O. B.
origin or F.O.B. shipping point.

b)  If the invoice does not indicate an F.O.B. point, and a
common carrier is used, it is assumed the terms are F.O.B.
origin.

c)  In all other cases, the shipment of tangible personal
property takes place before passage of title.

B.  If shipment of the tangible personal property occurs
before the passage of title, shipping costs, to the extent included
in the sales price of the item, and regardless of whether they are
segregated on the invoice, shall be included in the sales and use
tax base.
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R865-19S-72.  Trade-ins and Exchanges Pursuant to Utah
Code Ann. Section 59-12-102.

A.  An even exchange of tangible personal property for
tangible personal property is exempt from tax.  When a person
takes tangible personal property as part payment on a sale of
tangible personal property, sales or use tax applies only to any
consideration valued in money which changes hands.

B.  For example, if a car is sold for $8,500 and a credit of
$6,500 is allowed for a used car taken in trade, the sales or use
tax applies to the difference, or $2,000 in this example.
Subsequently, when the used car is sold, tax applies to the
selling price less any trade-in at that time.

C.  An actual exchange of tangible personal properties
between two persons must be made before the exemption
applies.  For example, there is no exchange if a person sells his
car to a dealer and the dealer holds the credit to apply on a
purchase at a later date; there are two separate transactions, and
tax applies to the full amount of the subsequent purchase if and
when it takes place.

R865-19S-73.  Trustees, Receivers, Executors,
Administrators, Etc. Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Trustees, receivers, assignees, executors, and
administrators, who -- by virtue of their appointment -- operate,
manage, or control a business making taxable sales or leases of
tangible personal property, or performing taxable services, must
collect and remit sales tax on the total taxable sales even though
such sales are made in liquidation.

R865-19S-74.  Vending Machines Pursuant to Utah Code
Ann. Section 59-12-104.

A.  Persons operating vending machines are deemed to be
retailers and selling articles of tangible personal property.  The
total sales from vending machine operations are considered the
total selling price of the tangible personal property distributed
in connection with their operations and must be reported as the
amount of sales subject to tax.

B.  Persons operating vending machines selling food,
beverages, and dairy products in which the proceeds of each sale
do not exceed $1, and who do not report an amount equal to
150% of the cost of items as goods consumed, are subject to the
requirements of A.

C.  For purposes of the 150% of cost formula in Section
59-12-104(3), "cost" is defined as follows.

1.  In the case of retailers, cost is the total purchase price
paid for products, including any packaging and incoming
freight.

2.  In the case of a manufacturer, cost includes the
following items:

a) acquisition costs of materials and packaging, including
freight;

b) direct manufacturing labor; and
c) utility expenses, if a sales tax exemption has been

granted on utility purchases.
D.  Operators of vending machines, if they so desire, may

divide the tax out and sell items at fractional parts of a cent,
providing their records so indicate.

E.  Where machines vending taxable items are owned by

persons other than the proprietor of a place of business in which
the machine is placed and the person owning the machine has
control over the sales made by the machine, evidenced by
collection of the money, the owner is required to secure a sales
tax license.  One license is sufficient for all such machines.  A
statement in substantially the following form must be
conspicuously affixed upon each vending machine:

"This machine is operated under Utah Sales Tax License
No.   "

R865-19S-75.  Sales by Photographers, Photo Finishers, and
Photostat Producers and Engravers Pursuant to Utah Code
Ann. Section 59-12-103.

A.  Photographers, photofinishers, and photostat producers
are engaged in selling tangible personal property and rendering
services such as developing, retouching, tinting, or coloring
photographs belonging to others.

1.  Persons described in this rule must collect tax on all of
the above services and on all sales of tangible personal property,
such as films, frames, cameras, prints, etc.

B.  Sales of tangible personal property by photoengravers,
electrotypers, and wood engravers to printers, advertisers, or
other persons who do not resell such property but use or
consume it in the process of producing printed matter are
taxable sales.  The value or worth of the services or processing
which go into their production is of no moment, and it is
immaterial that each sale is upon a special order for a particular
customer.

1.  Electrotypes and engravings are manufactured articles
of merchandise and are sold as such and not as a service.  No
deduction is allowed on account of the cost of the property sold,
labor, service, or any other expense.

R865-19S-76.  Painters, Polishers, Car Washers, Etc.
Pursuant to Utah Code Ann. Section 59-12-103 and 59-12-
104.

A.  Charges for painting, polishing, washing, cleaning, and
waxing tangible personal property are subject to tax, and no
deduction is allowed for the service involved.

B.  Sales of paint, wax, or other material which becomes a
part of the customer’s tangible personal property, to persons
engaged in the business of painting and polishing of tangible
personal property are exempt as sales for resale.  However, the
vendor of these items must be given a resale certificate as
provided for in Rule R865-19S-23.

C.  Sales of soap, washing mitts, polishing cloths, spray
equipment, sand paper, and similar items to painters, polishers,
car washes, etc., are sales to the final consumer and are subject
to tax.

R865-19S-78.  Charges for Labor to Repair, Renovate, and
Install Tangible Personal Property Pursuant to Utah Code
Ann. Section 59-12-103.

A.  Charges for installation labor.
1.  Amounts paid or charged for labor for installing

tangible personal property in connection with other tangible
personal property are subject to tax.

2.  Separately stated charges for labor to install personal
property to real property are not subject to tax, regardless of
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whether the personal property becomes part of the real property.
On-site assembly that does not involve affixing the tangible
personal property to real property is not installation within the
meaning of this rule.

B.  Charges for labor to repair, renovate, wash, or clean.
1. Charges for labor to repair, renovate, wash, or clean

tangible personal property are subject to sales tax.  Parts or
materials used to repair, renovate, wash, or clean tangible
personal property that are exempt from sales tax pursuant to
Section 59-12-104 must be separately stated on the invoice or
the entire charge for labor and parts is taxable.

a) Labor for cleaning and blocking hats is taxable under the
provisions of the act imposing a tax on dry cleaning services.

b)  Motor vehicles, trailers, contractors’ equipment, drilling
equipment, commercial equipment, railroad cars and engines,
radio and television sets, watches, jewelry, clothing and
accessories, shoes, tires and tubes, office equipment, furniture,
bicycles, sporting equipment, boats and household appliances
not permanently attached to a house or building are examples of
tangible personal property upon which the sales or use tax
applies when repaired, washed, cleaned, renovated, or installed
in connection with other tangible personal property.

c) Labor charges for cleaning and washing tangible
personal property held in resale inventory are not taxable.  An
example is the cleaning, washing, or detailing of a new or used
car in a dealer’s inventory.

2.  Charges for labor to service, repair or renovate real
property, improvements, or items of personal property that are
attached to real property so as to be considered real property are
not subject to sales tax.  The determination of whether parts,
materials or other items are sold or used in the service, repair, or
renovation of real property shall be made in accordance with
R865-19S-58.  Exempt labor charges must be separately stated
on the invoice or the entire charge for labor and parts is taxable.

a)  For purposes of B., fixtures, trade fixtures, equipment,
or machinery permanently attached to real property shall be
treated as real property while so attached, but shall revert to
personal property when severed from the real property.

b)  Mere physical attachment is not enough to indicate
permanent attachment.  Portable or movable items that are
attached merely for convenience, stability or for an obvious
temporary purpose are considered personal property, even when
attached to real property.

c)  An item is considered permanently attached if:
(i)  attachment is essential to the operation or use of the

item and the manner of attachment suggests that the item will
remain affixed in the same place over the useful life of the item;
or

(ii)  removal would cause substantial damage to the item
itself or require substantial alteration or repair of the structure to
which it is affixed.

d)  If an item is attached to real property so that it is treated
as real property for purposes of this rule, its accessories are also
treated as real property if the accessories are essential to the
operation of the item and installed solely to serve the operation
of the item.

e)  An item or part of an item may be temporarily detached
from real property for on-site repairs without losing its real
property status, but an item that is detached from the premises

and removed from the site temporarily or permanently reverts to
personal property.

C.  Charges made for lubrication of motor vehicles are
taxable as sales of tangible personal property.

D.  Sales of extended warranty agreements.
1.  Sales of extended warranty agreements or service plans

are taxable, and tax must be collected at the time of the sale of
the agreement.  The payment is considered to be for future
repair, which would be taxable.  If the extended warranty
agreement covers parts as well as labor, any parts that are
exempt from sales tax pursuant to Section 59-12-104 must be
separately stated on the invoice or the entire charge under the
extended warranty agreement is taxable.  Repairs made under an
extended warranty plan are exempt from tax, even if the plan
was sold in another state.

a)  Repair parts provided and services rendered under the
warranty agreements or service plans are not taxable because the
tax is considered prepaid as a result of taxing the sale of the
warranty or service plan when it was sold.

b)  If the customer is required to pay for any parts or labor
at the time of warranty service, sales tax must be collected on
the amount charged to the customer.  Sales tax must also be
collected on any deductibles charged to customers for their
share of the repair work done under the warranty agreement.
Parts or materials that are exempt from sales tax pursuant to
Section 59-12-104 must be separately stated on the invoice or
the entire charge for labor and parts is taxable.

2.  Extended warranties on items of tangible personal
property that are converted to real property are not taxable.
However, the taxable nature of parts and other items of tangible
personal property provided in conjunction with labor under an
extended warranty service shall be determined in accordance
with R865-19S-58.

R865-19S-79.  Tourist Home, Hotel, Motel, or Trailer Court
Accommodations and Services Defined Pursuant to Utah
Code Ann. Sections 59-12-103, 59-12-301, 59-12-352, and 59-
12-353.

A.  The following definitions shall be used for purposes of
administering the sales tax on accommodations and transient
room taxes provided for in Sections 59-12-103, 59-12-301, 59-
12-352, and 59-12-353.

1.  "Tourist home," "hotel," or "motel" means any place
having rooms, apartments, or units to rent by the day, week, or
month.

2.  "Trailer court" means any place having trailers or space
to park a trailer for rent by the day, week, or month.

3.  "Trailer" means house trailer, travel trailer, and tent
trailer.

4.  "Accommodations and services charges" means any
charge made for the room, apartment, unit, trailer, or space to
park a trailer, and includes charges made for local telephone,
electricity, propane gas, or similar services.

R865-19S-80.  Printers’ Purchases and Sales Pursuant to
Utah Code Ann. Section 59-12-103.

A.  Definitions.
1.a)  "Pre-press materials" means materials that:
(1)  are reusable;
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(2)  are used in the production of printed matter;
(3)  do not become part of the final printed matter; and
(4)  are sold to the customer.
b)  Pre-press materials include film, magnetic media,

compact disks, typesetting paper, and printing plates.
2.a)  "Printer" means a person that reproduces multiple

copies of images, regardless of the process employed or the
name by which that person is designated.

b)  A printer includes a person that employs the processes
of letterpress, offset, lithography, gravure, engraving,
duplicating, silk screen, bindery, or lettership.

B.  Purchases by a printer.
1.  Purchases of tangible personal property by a printer are

subject to sales and use tax if the property will be used or
consumed by the printer.

a)  Examples of tangible personal property used or
consumed by the printer include conditioners, solvents,
developers, and cleaning agents.

2.  A printer may purchase tax free for resale any tangible
personal property that becomes a component part of the finished
goods for resale.

a)  Examples of tangible personal property that becomes a
component part of the finished goods for resale include glue,
stitcher wire, paper, and ink.

3.  A printer may purchase pre-press materials tax free if
the printer’s invoice, or other written material provided to the
purchaser, states that reusable pre-press materials are included
with the purchase.  A description and the quantity of the actual
items used in the order is not necessary.  The statement must not
restrict the customer from taking physical possession of the pre-
press materials.

4.  The tax treatment of a printer’s purchase of graphic
design services shall be determined in accordance with rule
R865-19S-111.

C.  Sales by a printer.
1.  Except as provided in this Subsection C., a printer shall

collect sales and use tax on the following:
a)  charges for printed material, even though the paper may

be furnished by the customer;
b)  charges for envelopes;
c)  charges for services performed in connection with the

printing or the sale of printed matter, such as cutting, folding,
binding, addressing, and mailing;

d)  charges for pre-press materials purchased tax exempt by
the printer; and

e)  charges for reprints and proofs.
2.  Charges for postage are not subject to sales and use tax.
3.  Sales by a printer are exempt from sales and use tax if:
a)  the sale qualifies for exemption under Section 59-12-

104; and
b)  the printer obtains from the purchaser a certificate as set

forth in rule R865-19S-23.
4.  If the printer’s customer is purchasing printed material

for resale, but will not resell the pre-press materials, the printer
must collect sales and use tax on the pre-press materials.

5.  If printed material is shipped outside of the state,
charges for pre-press materials are exempt from sales tax as a
sale of goods sold in interstate commerce only if the pre-press
materials are physically shipped out of state with the printed

material.  If pre-press materials are retained in the state by the
printer for any reason, the pre-press materials do not qualify for
the sales tax exemption for goods sold in interstate commerce,
and as such, the printer must collect sales tax on the part of the
transaction relating to the pre-press materials.

D.  If a sale by a printer consists of items that are subject
to sales and use tax as well as items or services that are not
taxable, the nontaxable items or services must be separately
stated on the invoice or the entire sale is subject to sales and use
tax.

R865-19S-81.  Sale of Art Pursuant to Utah Code Ann.
Section 59-12-103.

A.  Art dealers and artists selling paintings, drawings,
etchings, statues, figurines, etc., to final consumers must collect
tax, whether an object is sold from an inventory or is created
upon special order. The value or worth of the services to
produce the art object are an integral part of the value of the
tangible personal property upon completion and no deduction
for such services may be made in determining the amount which
is subject to tax.

B.  Paints, canvases, frames, sculpture ingredients, and
items becoming part of the finished product may be purchased
tax-free if used in a painting or other work of art for resale.

1.  Brushes, easels, tools, and similar items are consumed
by the artist, and tax must be paid on the purchase of these
items.

R865-19S-82.  Demonstration, Display, and Trial Pursuant
to Utah Code Ann. Section 59-12-104.

A.  Tangible personal property purchased by a wholesaler
or a retailer and held for display, demonstration or trial in the
regular course of business is not subject to tax.

Examples of this are a desk bought by an office supply firm
and placed in a window display, or an automobile purchased by
an auto dealer and assigned to a salesman as a demonstrator.
Sales tax applies to any rental charges made to the salesman for
use of a demonstrator.

B.  Sales tax applies to these charges even though all or
part of the charge may be waived if such waiver is dependent
upon the salesman performing certain services or reaching a
certain sales quota or some similar contingency.

C.  Sales tax applies to items purchased primarily for
company or personal use and only casually used for
demonstration purposes.

1.  For example, wreckers or service trucks used by a parts
department, are subject to tax even though they are
demonstrated occasionally.  Also, automobiles assigned to
nonsales personnel such as a service manager, an office
manager, an accountant, an officer’s spouse, or a lawyer are
subject to tax.

a.  For motor vehicle dealers using certain vehicles
withdrawn from inventory for periods not exceeding one year,
the tax liability is deemed satisfied if the dealer remits sales or
use tax on each such vehicle based on its lease value while so
used.

(1)  Only motor vehicles provided or assigned to company
personnel or to exempt entities qualify for this treatment.  For
vehicles donated to religious, charitable, or government
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institutions, see Rule R865-19S-68.
(2)  The monthly lease value is the manufacturer’s invoice

price to the dealer, divided by 60.
(3)  Records must be maintained to show when each

vehicle is placed in use, to whom assigned or provided, lease
value computation, tax remitted, when removed from service
and when returned to inventory for resale.

(4)  Vehicles used for periods exceeding one year are
subject to tax on the dealer’s acquisition cost.

2.  An exception is an item held for resale in the regular
course of business and used for demonstration a substantial
amount of time.  Records must be maintained to show the
manner of demonstration involved if exemption is claimed.

D.  Normally, vehicles will not be allowed as
demonstrators if they are used beyond the new model year by a
new-car dealer or if used for more than six months by a used-car
dealer.

1.  Tax will apply if these conditions are not met, unless it
is shown that these guidelines are not applicable in a given
instance.  In this case consideration will be given to the
circumstances surrounding the need for a demonstrator for a
longer period of time.

R865-19S-83.  Pollution Control Facilities Pursuant to Utah
Code Ann. Section 59-12-104.

A.  Since certification of a pollution control facility may
not occur until a firm contract has been entered into or
construction has begun, tax should be paid on all purchases of
tangible personal property or taxable services that become part
of a pollution control facility until the facility is certified, and
invoices and records should be retained to show the amount of
tax paid. Upon verification of the amount of tax paid for
pollution control facilities and verification that a certificate has
been obtained, the Tax Commission will refund the taxes paid
on these purchases.

1.  Claims for refund of tax paid prior to certification must
be filed within 180 days after certification of a facility. Refund
claims filed within this time period will have interest added at
the rate prescribed in Section 59-1-402 from the date of the
overpayment.

2.  If claims for refund are not filed within 180 days after
certification of a facility, it is assumed the delay was for
investment purposes, and interest shall be added at the rate
prescribed in Section 59-1-402 however, interest will not begin
to accrue until 30 days after receipt of the refund request.

B.  After the facility is certified, qualifying purchases
should be made without paying tax by providing an exemption
certificate to the vendor.

1.  If sales tax is paid on qualifying purchases for certified
pollution control facilities, it will be deemed that the
overpayment was made for the purpose of investment.
Accordingly, interest, at the rate prescribed in Section 59-1-402,
will not begin to accrue until 30 days after receipt of the refund
request.

C.  In the event part of the pollution control facility is
constructed under a real property contract by someone other
than the owner, the owner should obtain a statement from the
contractor certifying the amount of Utah sales and use tax paid
by the contractor and the location of the vendors to whom tax

was paid, and the owner will then be entitled to a refund of the
tax paid and included in the contract.

D.  The owner shall apply to the Tax Commission for a
refund using forms furnished by the Tax Commission.  The
claim for refund must contain sufficient information to support
the amount claimed for credit and show that the tax has in fact
been paid.

E.  The owner shall retain records to support the claim that
the project is qualified for the exemption.

R865-19S-85.  Sales and Use Tax Exemptions for New or
Expanding Operations and Normal Operating Replacements
Pursuant to Utah Code Ann. Section 59-12-104.

A.  Definitions:
1.  "Establishment" means an economic unit of operations,

that is generally at a single physical location in Utah, where
qualifying manufacturing processes are performed.  If a business
operates in more than one location (e.g., branch or satellite
offices), each physical location is considered separately from
any other locations operated by the same business.

2.  "Machinery and equipment" means:
a)  electronic or mechanical devices incorporated into a

manufacturing process from the initial stage where actual
processing begins, through the completion of the finished end
product, and including final processing, finishing, or packaging
of articles sold as tangible personal property.  This definition
includes automated material handling and storage devices when
those devices are part of the integrated continuous production
cycle; and

b)  any accessory that is essential to a continuous
manufacturing process.  Accessories essential to a continuous
manufacturing process include:

(i)  bits, jigs, molds, or devices that control the operation
of machinery and equipment; and

(ii)  gas, water, electricity, or other similar supply lines
installed for the operation of the manufacturing equipment, but
only if the primary use of the supply line is for the operation of
the manufacturing equipment.

3.  "Manufacturer" means a person who functions within a
manufacturing facility.

4a)  "New or expanding operations" means:
(i)  the creation of a new manufacturing operation in this

state; or
(ii)  the expansion of an existing Utah manufacturing

operation if the expanded operation increases production
capacity or is substantially different in nature, character, or
purpose from that manufacturer’s existing Utah manufacturing
operation.

b)  The definition of new or expanding operations is
subject to limitations on normal operating replacements.

c)  A manufacturer who closes operations at one location
in this state and reopens the same operation at a new location
does not qualify for the new or expanding operations sales and
use tax exemption without demonstrating that the move meets
the conditions set forth in A.4.a).  Acquisitions of machinery
and equipment for the new location may qualify for the normal
operating replacements sales and use tax exemption if they meet
the definition of normal operating replacements in A.5.

5.  "Normal operating replacements" includes:
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a)  new machinery and equipment or parts, whether
purchased or leased, that have the same or similar purpose as
machinery or equipment retired from service due to wear,
damage, destruction, or any other cause within 12 months before
or after the purchase date, even if they improve efficiency or
increase capacity.

b) if existing machinery and equipment or parts are kept for
backup or infrequent use, any new, similar machinery and
equipment or parts purchased and used for the same or similar
function.

B.  The sales and use tax exemptions for new or expanding
operations and normal operating replacements apply only to
purchases or leases of tangible personal property used in the
actual manufacturing process.

1.  The exemptions do not apply to purchases of real
property or items of tangible personal property that become part
of the real property in which the manufacturing operation is
conducted.

2.  Purchases of qualifying machinery and equipment or
normal operating replacements are treated as purchases of
tangible personal property under R865-19S-58, even if the item
is affixed to real property upon installation.

C.  Machinery and equipment or normal operating
replacements used for a nonmanufacturing activity qualify for
the exemption if the machinery and equipment or normal
operating replacements are primarily used in manufacturing
activities.  Examples of nonmanufacturing activities include:

1.  research and development;
2.  refrigerated or other storage of raw materials,

component parts, or finished product; or
3.  shipment of the finished product.
D.  Where manufacturing activities and nonmanufacturing

activities are performed at a single physical location, machinery
and equipment or normal operating replacements purchased for
use in the manufacturing operation are eligible for the sales and
use tax exemption for new or expanding operations or for
normal operating replacements if the manufacturing operation
constitutes a separate and distinct manufacturing establishment.

1.  Each activity is treated as a separate and distinct
establishment if:

a)  no single SIC code includes those activities combined;
or

b)  each activity comprises a separate legal entity.
2.  Machinery and equipment or normal operating

replacements used in both manufacturing activities and
nonmanufacturing activities qualify for the exemption for new
or expanding operations or for normal operating replacements
only if the machinery and equipment or normal operating
replacements are primarily used in manufacturing activities.

E.  Charges for labor to repair, renovate, or install tangible
personal property shall be taxable or tax exempt as provided in
R865-19S-78.

F.  The manufacturer shall retain records to support the
claim that the machinery and equipment or normal operating
replacements are qualified for exemption from sales and use tax
under the provisions of this rule and Section 59-12-104.

G.  Vendors are required to obtain a tax exemption
certificate upon which the purchaser certifies that the use of the
machinery and equipment or normal operating replacements

qualifies for exemption under Title 59, Chapter 12.  Vendors
must obtain a separate tax exemption certificate, or a purchase
order that incorporates the appropriate language, including
authorized signature, date and title, of the tax exemption
certificate, from the purchaser for each purchase of exempt
machinery and equipment, at the time of purchase.

H.  If a purchase consists of items that are exempt from
sales and use tax under this rule and Section 59-12-104, and
items that are subject to tax, the tax exempt items must be
separately stated on the invoice or the entire purchase will be
subject to tax.

R865-19S-86.  Monthly Payment of Sales Taxes Pursuant to
Utah Code Ann. Section 59-12-108.

A.  Definitions:
1.  "Cash equivalent" means either:
a)  cash;
b)  wire transfer; or
c) cashier’s check drawn on the bank in which the Tax

Commission deposits sales tax receipts.
2.  "Fiscal year" means the year commencing on July 1 and

ending the following June 30.
3.  "Mandatory filer" means a vendor who meets the

threshold requirements for monthly filing and remittance of
sales taxes or for electronic funds transfer (EFT) remittance of
sales taxes.

4. For purposes of the monthly filing and the electronic
remittance of sales taxes, the term "tax liability for the previous
year" means the tax liability for the previous calendar year.

B.  The determination that a vendor is a mandatory filer
shall be made by the Tax Commission at the end of each
calendar year and shall be effective for the fiscal year.

C.  A vendor who meets the qualifications for a mandatory
filer but does not receive notification from the Tax Commission
to that effect, is not excused from the requirements of monthly
filing and remittance or EFT remittance.

D.  Mandatory filers shall also file and remit any waste tire
fees and transient room, resort communities, and tourism,
recreation, cultural, and convention facilities taxes to the
commission on a monthly basis or by EFT, respectively.

E.  Vendors who are not mandatory filers may elect to file
and remit their sales taxes to the commission on a monthly
basis, or remit sales taxes by EFT, or both.

1.  The election to file and remit sales taxes on a monthly
basis or to remit sales taxes by EFT is effective for the
immediate fiscal year and every fiscal year thereafter unless the
Tax Commission receives written notification prior to the
commencement of a fiscal year that the vendor no longer elects
to file and remit sales taxes on a monthly basis, or to remit sales
taxes by EFT, respectively.

2.  Vendors who elect to file and remit sales taxes on a
monthly basis, or to remit sales taxes by EFT, are subject to the
same requirements and penalties as mandatory filers.

3.  Vendors who elect to file and remit sales taxes on a
monthly basis are entitled to reimbursement for the cost of
collecting and remitting sales taxes on a monthly basis.

F.  Vendors who are mandatory filers may request deletion
of their mandatory filer designation if they do not expect to
accumulate a $50,000 sales tax liability for the current calendar
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year.
1.  The request must be accompanied by documentation

clearly evidencing that the business that led to the $50,000 tax
liability for the previous year will not recur.

2.  The request must be made prior to the commencement
of a fiscal year.

3.  If a vendor’s request is approved and the vendor does
accumulate a $50,000 sales tax liability, a similar request by that
vendor the following year shall be denied.

G.  No reimbursement is allowed for the monthly filing and
remittance of waste tire fees or transient room, resort
communities, and tourism, recreation, cultural, and convention
facilities taxes.

H.  Only vendors who file monthly and remit on a timely
basis and in the required manner, are entitled to reimbursement
for the cost of collecting and remitting sales taxes.

I.  Vendors who are required to remit sales tax by EFT
may, following approval by the Tax Commission, remit a cash
equivalent in lieu of the EFT.

1.  Approval for remittance by cash equivalent shall be
limited to those vendors who are able to establish that
remittance by EFT would cause a hardship to their organization.

2.  Requests for approval shall be directed to the Deputy
Executive Director of the Tax Commission.

3.  Vendors who receive approval to remit their sales taxes
by cash equivalent shall ensure that the cash equivalent is
received at the Tax Commission’s main office no later than three
working days prior to the due date of the sales tax.

J.  Vendors who are required to remit sales taxes by EFT,
but remit these taxes by some means other than EFT or a Tax
Commission approved cash equivalent, are not entitled to
reimbursement for the cost of collecting and remitting sales
taxes and are subject to penalties.

K.  Prior to remittance of sales taxes by EFT, a vendor shall
complete an EFT agreement with the Tax Commission.  The
EFT Agreement shall indicate that all EFT payments shall be
made in one of the following manners.

1.  Except as provided in K.2., vendors shall remit their
EFT payment by an ACH-debit transaction through the National
Automated Clearing House Association (NACHA) system CCD
application.

2.  If an organization’s bylaws prohibit third party access to
its bank account or extenuating circumstances exist, a vendor
may remit its EFT payment by an ACH-credit with tax payment
addendum transaction through the NACHA system CCD Plus
application.

L.  In unusual circumstances, a particular EFT payment
may be accomplished in a manner other than that specified in K.
Use of any manner of remittance other than that specified in K.
must be approved by the Tax Commission prior to its use.

R865-19S-87.  Government-Owned Tooling and Equipment
Exemption Pursuant to Utah Code Ann. Section 59-12-104.

A.  As used in Utah Code Ann. Section 59-12-104(6), and
for the purpose of this rule:

1.  "Tooling" means jigs, dies, fixtures, molds, patterns,
taps, gauges, test equipment, other equipment, and other similar
manufacturing aids generally available as stock items.

2.  "Special Tooling" means jigs, dies, fixtures, molds,

patterns, taps, gauges, other equipment and manufacturing aids,
and all components of these items that are of such a specialized
nature that without substantial modification or alteration their
use is limited to the development or production of particular
supplies or parts thereof or performing particular services.

3.  "Support equipment" means implements or devices that
are required to inspect, test, service, adjust, calibrate, appraise,
transport, safeguard, record, gauge, measure, repair, overhaul,
assemble, disassemble, handle, store, actuate or otherwise
maintain the intended functional operation status of an
aerospace electronic system.

4.  "Special test equipment" means either single or
multipurpose integrated test units engineered, designed,
fabricated, or modified to accomplish special purpose testing in
performing a contract.  These testing units may be electrical,
electronic, hydraulic, pneumatic, or mechanical.  Or they may
be items or assemblies of equipment that are mechanically,
electrically, or electronically interconnected so as to become a
new functional entity, causing the individual item or items to
become interdependent and essential in performing special
purpose testing in the development or production of peculiar
supplies or services.

B.  The effective date of this rule is July 1, 1986.

R865-19S-90.  Telephone Service Defined Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Definitions.
1.  "Interstate" means a transmission that originates in this

state but terminates in another state, or a transmission that
originates in another state but terminates in this state.

2.  "Intrastate" means a transmission that originates and
terminates in this state, even if the route of the transmission
signal itself leaves and reenters the state.  Prepaid telephone
services or service contracts are presumed to be used for
intrastate telephone services unless the service contract is sold
exclusively for use in interstate communications.

3.  "Private communication services" means a telephone
service that entitles subscribers or users to use of a
communication line or channel or group of lines or channels.

4.  "Telephone corporation" means any corporation
owning, controlling, operating or managing any telephone
service for the shared use with or resale to any person on a
regular basis whether or not regulated by the Public Service
Commission.

5.  "Telephone service" means the transmission for hire of
signs, signals, writings, images, sounds, messages, data, or other
information of any nature by wire, cable, radio waves,
microwaves, light waves, satellite, fiber optics, or any other
method now in existence or that may be devised, and includes:

a)  cellular telephone service and cellular telephone service
contracts;

b)  private communications services;
c)  automated digital telephone answering services; and
d)  pager services.
B.  Taxable telephone service charges include:
1.  subscriber access fees;
2.  charges for optional telephone features, such as call

waiting, caller i.d., and call forwarding; and
3.  nonrecurring charges that are ordinarily charged to
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subscribers only once or only under exceptional circumstances,
including charges to:

a)  establish, change, or disconnect telephone service or
optional features; and

b)  install or repair telephone equipment that retains its
character as tangible personal property under R865-19S-58 and
R865-19S-78.

C.  Nontaxable charges include:
1.  refundable subscriber deposits, interest, and late

payment penalties;
2.  charges for interstate long distance or toll calls;
3.  telephone answering services received or relayed by a

human operator;
4.  charges to install or repair subscriber equipment that is

regarded as real property under R865-19S-58 and R865-19S-78;
5.  charges levied on subscribers to fund or subsidize

special telephone services, including 911 service, special
communications services for the deaf, and special telephone
service for low income subscribers;

6.  subscriber charges for cable or satellite television
transmissions; and

7.  contributions in aid of construction, land development
fees, payments in lieu of land development fees, and special
plant construction and relocation charges.

R865-19S-91.  Sales of Tangible Personal Property to
Government Project Managers and Supply Contractors
Pursuant to Utah Code Ann. Sections 59-12-102, 59-12-103,
and 59-12-104.

A.  Sales of tangible personal property or services as
defined in Sections 59-12-102 and 59-12-103 to federal, state,
or municipal government facilities managers or supply
contractors, who are not employees or agents of that government
entity, are subject to sales or use tax if the manager or contractor
uses or consumes the property.  Tax is due even though a
contract vests title in the government.

B.  A person qualifies as an agent for purchasing on behalf
of a government entity if the person and the government entity
enter into a contract that includes the following conditions:

1.  The person is officially designated as the government
entity’s purchasing agent by resolution of the government entity;

2.  The person identifies himself as a purchasing agent for
the government entity;

3.  The purchase is made on purchase orders that indicate
the purchase is made by or on behalf of the government entity
and the government entity is responsible for the purchase price;

4.  The transaction is approved by the government entity;
and

5.  Title passes directly to the government entity upon
purchase.

C.  If the government entity makes a direct payment to the
vendor for the tangible personal property or services, the sale is
made to the government entity and not to the facilities manager
or the supply contractor.  In that case, the sale is not subject to
sales tax.

D.  Certain purchases made by aerospace or electronic
industry contractors dealing with the United States are exempted
by Section 59-12-104(17) and further covered by R865-19S-87.
Therefore, these industry purchases are not covered by this rule.

R865-19S-92.  Computer Software and Other Related
Transactions Pursuant to Utah Code Ann. Section 59-12-103.

A.  Definitions:
1.  "Canned computer software" or "prewritten computer

software" means a program or set of programs that can be
purchased and used without modification and has not been
prepared at the special request of the purchaser to meet their
particular needs.

2.  "Custom computer software" means a program or set of
programs designed and written specifically for a particular user.
The program must be customer ordered and can incorporate
preexisting routines, utilities or similar program components.
The addition of a customer name or account titles or codes will
not constitute a custom program.

3.  "Computer-generated output" means the microfiche,
microfilm, paper, discs, tapes, molds, or other tangible personal
property generated by a computer.

4.  "License agreement" means the same as a lease or rental
of computer software.

5.  "Tangible personal property" includes canned computer
software.

B.  The sale, rental or lease of canned or prewritten
computer software constitutes a sale of tangible personal
property and is subject to the sales or use tax regardless of the
form in which the software is purchased or transferred.
Payments under a license agreement are taxable as a lease or
rental of the software package.  Charges for software
maintenance, consultation in connection with a sale or lease,
enhancements, or upgrading of canned or prewritten software
are taxable.

C.  The sale, rental or lease of custom computer software
constitutes a sale of personal services and is exempt from the
sales or use tax, regardless of the form in which the software is
purchased or transferred.  Charges for services such as software
maintenance, consultation in connection with a sale or lease,
enhancements, or upgrading of custom software are not taxable.

D.  Charges for services to modify or adapt canned
computer software or prewritten computer software to a
purchaser’s needs or equipment are not taxable if the charges are
separately stated and identified.

E.  The sale of computer generated output is subject to the
sales or use tax if the primary object of the sale is the output and
not the services rendered in producing the output.

F.  This rule cites the most common types of transactions
involving computer software and it should not be construed to
be all inclusive but merely illustrative in nature.

R865-19S-93.  Waste Tire Recycling Fee Pursuant to Utah
Code Ann. Sections 26-32a-101 through 26-32a-113.

A.  The waste tire recycling fee shall be paid by the retailer
to the State Tax Commission at the same time and in the same
manner as sales and use tax returns are filed.  The sales tax
account number will also be the recycling fee account number.
A separate return form will be provided.

1.  The tire recycling fee will be imposed at the same time
the sales tax is imposed.  For example, if tires are purchased for
resale either as part of a vehicle sale or to be sold separately by
a vehicle dealer, the recycling fee and the sales tax would be
collected by the dealer at the time the vehicle is sold.  If sales
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tax is paid to a tire retailer by a vehicle dealer when tires are
purchased, the recycling fee will also be paid by the vehicle
dealer to the tire retailer.

2.  Where tires are sold to entities exempt from sales tax,
the exempt entity must still pay the recycling fee.

B.  The recycling fee is not considered part of the sales
price of the tire and is not subject to sales or use tax.

C.  Wholesalers purchasing tires for resale are not subject
to the fee.

D.  Tires sold and delivered out of state are not subject to
the fee.

E.  Tires purchased from out of state vendors are subject to
the fee.  The fee must be reported and paid directly to the Tax
Commission in conjunction with the use tax.

R865-19S-94.  Tips, Gratuities and Cover Charges Pursuant
to Utah Code Ann. Section 59-12-103.

A.  Restaurants, cafes, clubs, private clubs, and similar
businesses must collect sales tax on tips or gratuities included
on a patron’s bill and which are required to be paid, unless the
total amount of the gratuity or tip is passed on to the waiter or
waitress who served the customer.  Tax on the required gratuity
is due from private clubs, even though the club is not open to
the public.  Voluntary tips left on the table or added to a credit
card charge slip are not subject to sales tax.

B.  Cover charges to enter a restaurant, tavern, club or
similar facility are taxable as an admission to a place of
recreation, amusement or entertainment.

R865-19S-96.  Transient Room Tax Collection Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-301.

A.  Utah Code Ann. Section 59-12-301 authorizes any
board of county commissioners to impose a transient room tax.
The transient room tax shall be charged in addition to sales tax
authorized in 59-12-103(i).

B.  The transient room tax shall be charged on the rental
price of any motor court, motel, hotel, inn, tourist home,
campground, mobile home park, recreational vehicle park or
similar business where the rental period is less than 30
consecutive days.

C.  The transient room tax is not subject to sales tax.

R865-19S-98.  Sales to Nonresidents of Vehicles, Off-
highway Vehicles, and Boats Required to be Registered, and
Sales to Nonresidents of Boat Trailers and Outboard Motors
Pursuant to Utah Code Ann. Section 59-12-104.

A.  Definitions.
1.  "Person" means any individual, firm, partnership, joint

venture, association, corporation, estate, trust, business trust,
receiver, syndicate, or any group or combination, acting as a
unit.

2.  "Use" means mooring, slipping, and dry storage as well
as the actual operation of vehicles.

3.  "Vehicle" means a motor vehicle, trailer, semitrailer,
off-highway vehicle, boat, boat trailer, or outboard motor.

B.  In order to qualify as a nonresident for the purpose of
exempting vehicles from sales tax under Subsections 59-12-
104(9) and 59-12-104(32), a person may not:

1.  be a resident of this state.  The fact that a person leaves

the state temporarily is not sufficient to terminate residency;
2.  be engaged in intrastate business and operate the

purchased vehicle as part of the business within this state;
3.  maintain a vehicle with this state designated as the

home state;
4.  except in the case of a tourist temporarily within this

state, own, lease, or rent a residence or a place of business
within this state, or occupy or permit to be occupied a Utah
residence or place of business;

5.  except in the case of an employee who can clearly
demonstrate that the use of the vehicle in this state is to
commute to work from another state, be engaged in a trade,
profession, or occupation or accept gainful employment in this
state;

6.  allow the purchased vehicle to be kept or used by a
resident of this state; or

7.  declare residency in Utah to obtain privileges not
ordinarily extended to nonresidents, such as attending school or
placing children in school without paying nonresident tuition or
fees, or maintaining a Utah driver’s license.

C.  A nonresident owner of a vehicle described in Section
59-12-104(9) may continue to qualify for the exemption
provided by that section if use of the vehicle in this state is
infrequent, occasional, and nonbusiness in nature.

D.  A nonresident owner of a vehicle described in
Subsection 59-12-104(32) may continue to qualify for the
exemption provided by that section if use of the vehicle in this
state does not exceed 14 days in any calendar year and is
nonbusiness in nature.

E.  Vehicles are deemed not used in this state beyond the
necessity of transporting them to the borders of this state if
purchased by:

1.  a nonresident student who will be permanently leaving
the state within 30 days of the date of purchase; or

2.  a nonresident member of the military stationed in Utah,
but with orders to leave the state permanently within 30 days of
the date of purchase.

F.  Purchasers claiming this exemption must complete a
nonresident affidavit.  False, misleading, or incomplete
responses shall invalidate the affidavit and subject the purchaser
to tax, penalties, and interest.

G.  A dealer of vehicles who accepts an incomplete
affidavit, may be held liable for the appropriate tax, interest, and
penalties.

H.  A dealer of vehicles who accepts an affidavit with
information that they know or should have known is false,
misleading or inappropriate may be held liable for the
appropriate tax, interest, and penalties.

R865-19S-99.  Sales and Use Taxes on Vehicles Purchased in
Another State Pursuant to Utah Code Ann. Sections 59-12-
103 and 59-12-104(26), (28).

A.  No sales or use tax is due on vehicles purchased in
another state by a resident of that state and transferred into this
state if all sales or use taxes required by the prior state for the
purchase of the vehicle have been paid.  A valid, nontemporary
registration card shall serve as evidence of such payment.

R865-19S-100.  Procedures for Exemption from and Refund
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of Sales and Use Taxes Paid by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-
104.1.

A.  For purposes of Section 59-12-104.1(2)(b)(iii),
"contract" does not include a purchase order.

B.  Religious and charitable institutions may apply to the
Tax Commission for a refund of Utah sales and use taxes paid
no more often than on a monthly basis.  Refund applications
should be returned to the Tax Commission by the tenth day of
the month for a timely refund.

C.  Applications for refund of sales and use taxes shall be
made on forms provided by the Tax Commission.

D.  Religious and charitable institutions shall substantiate
requests for refunds of sales and use taxes paid by retaining a
copy of a receipt or invoice indicating the amount of sales or use
taxes paid for each purchase for which a refund of taxes paid is
claimed.

E.  All supporting receipts required by D. must be provided
to the Tax Commission upon request.

F.  Original records supporting the refund claim must be
maintained for three years following the date of refund.

G.  Failure to pay any penalties and interest assessed by the
Tax Commission may subject the institution to a deduction from
future refunds of amounts owed, or revocation of the
institution’s exempt status as a religious or charitable institution,
or both.

R865-19S-101.  Application of Sales Tax to Fees Assessed in
Conjunction with the Retail Sale of a Motor Vehicle
Pursuant to Utah Code Ann. Section 59-12-103.

A.  Document preparation fees assessed in conjunction with
the retail sale of a motor vehicle are not subject to the sales tax
if they satisfy both of the following conditions:

1.  Fees must be separately identified and segregated.
2.  Fees may not be included in the total sale price upon

which sales tax is calculated and collected.
B.  State-mandated fees and taxes assessed in conjunction

with the retail sale of a motor vehicle are not subject to the sales
tax and must be separately identified and segregated on the
invoice as required by Tax Commission rule R877-23V-14.

R865-19S-102.  Calculation of Qualifying Exempt Electricity
Sales to Ski Resorts Pursuant to Utah Code Ann. Section 59-
12-104.

A.  When the sale of exempt electricity to a ski resort is not
separately metered and accounted for in utility billings, the ski
resort shall identify a methodology for the calculation of exempt
electricity purchases, and shall submit that methodology to
Internal Customer Support, Customer Service Division, of the
Tax Commission for approval prior to its use.

B.  When exempt electricity is not separately metered and
accounted for in utility billings, a ski resort shall pay sales tax
on all electricity at the time of purchase. The ski resort may then
take a credit on its sales tax return for taxes paid on electricity
that is determined to be exempt under this rule.

C.  The provisions of this rule shall be retrospective to July
1, 1996.

R865-19S-103.  Municipal Energy Sales and Use Tax

Pursuant to Utah Code Ann. Sections 10-1-303, 10-1-306,
and 10-1-307.

A.  Definitions.
1.  "Gas" means natural gas in which those hydrocarbons,

other than oil and natural gas liquids separated from natural gas,
that occur naturally in the gaseous phase in the reservoir are
produced and removed at the wellhead in gaseous form.

2.  "Supplying taxable energy" means the selling of taxable
energy to the user of the taxable energy.

B.  Except as provided in C., the delivered value of taxable
energy for purposes of Title 10, Chapter 1, Part 3, shall be the
arm’s length sales price for that taxable energy.

C.  If the arm’s length sales price does not include all
components of delivered value, any component of the delivered
value that is not included in the sales price shall be determined
with reference to the most applicable tariffed price of the gas
corporation or electrical corporation in closest proximity to the
taxpayer.

D.  The point of sale or use of the taxable energy shall
normally be the location of the taxpayer’s meter unless the
taxpayer demonstrates that the use is not in a municipality
imposing the municipal energy sales and use tax.

E.  An energy supplier shall collect the municipal energy
sales and use tax on all component parts of the delivered value
of the taxable energy for which the energy supplier bills the user
of the taxable energy.

F.  A user of taxable energy is liable for the municipal
energy sales and use tax on any component of the delivered
value of the taxable energy for which the energy supplier does
not collect the municipal energy sales and use tax.

G.  A user of taxable energy who is required to pay the
municipal energy sales and use tax on any component of the
delivered value of taxable energy shall remit that tax to the Tax
Commission:

1.  on forms provided by the Tax Commission, and
2.  at the time and in the manner sales and use tax is

remitted to the Tax Commission.
H.  A person that delivers taxable energy to the point of

sale or use of the taxable energy shall provide the following
information to the Tax Commission for each user for whom the
person does not supply taxable energy, but provides only the
transportation component of the taxable energy’s delivered
value:

1.  the name and address of the user of the taxable energy;
2.  the volume of taxable energy delivered to the user; and
3.  the entity from which the taxable energy was purchased.
I.  The information required under H. shall be provided to

the Tax Commission:
1.  on or before the last day of the month following each

calendar quarter; and
2.  for each user for whom, during the preceding calendar

quarter, the person did not supply taxable energy, but provided
only the transportation component of the taxable energy’s
delivered value.

R865-19S-104.  County Option Sales Tax Distribution
Pursuant to Utah Code Ann. Section 59-12-1102.

A.  The $75,000 minimum annual distribution required
under Section 59-12-1102 shall be based on sales tax amounts
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collected by the counties from January 1 through December 31.
B.  Any adjustments made to ensure the required minimum

distribution shall be reflected in the February distribution
immediately following the end of the calendar year.

R865-19S-105.  Procedures for Refund of Sales and Use
Taxes Paid on Food Donated to a Qualified Emergency Food
Agency Pursuant to Utah Code Ann. Section 59-12-902.

A.  A qualified emergency food agency may apply to the
Tax Commission for a refund of Utah sales and use taxes paid
on food donated to that entity no more often than on a monthly
basis.  Refund applications should be submitted to the Tax
Commission by the tenth day of the month for a timely refund.

B.  Applications for refund of sales and use taxes shall be
made on forms provided by the Tax Commission.

C.  Original records supporting the refund claim must be
maintained by the qualified emergency food agency for three
years following the date of refund.

D.  Failure to pay any penalties and interest assessed by the
Tax Commission may subject the qualified emergency food
agency to a deduction from future refunds of amounts owed.

R865-19S-106.  Tourism Marketing Performance Fund
Pursuant to Utah Code Ann. Section 9-2-1702 and 9-2-1703.

A.  For purposes of clarifying the measurement upon which
an appropriation to the Tourism Marketing Performance Fund
is based, "previous year’s sales tax receipts," and "previous
year’s taxable sales" mean sales that occurred between the
previous July 1 through June 30.

R865-19S-107.  Reporting of Exempt Sales or Purchases
Pursuant to Utah Code Ann. Section 59-12-105.

A.  The amount of purchases or uses exempt under Sections
59-12-104(14), 59-12-104(40), and 59-12-104(41) shall be
reported to the commission by the manufacturer or ski resort, as
appropriate, that purchases the items exempt from sales or use
tax under those sections.

B.  The amount of sales or uses exempt under Section 59-
12-104(20) shall be reported to the commission by the vendor
that makes the retail sale of the items exempted from sales or use
tax under that section.

R865-19S-108.  User Fee Defined Pursuant to Utah Code
Ann. Section 59-12-103.

A.  For purposes of administering the sales or use tax on
admission or user fees provided for in Section 59-12-103, "user
fees" includes charges imposed on an individual for access to
the following, if that access occurs at any location other than the
individual’s residence:

1.  video or video game;
2.  television program; or
3.  cable or satellite broadcast.
B.  The provisions of this rule are effective for transactions

occurring on or after October 1, 1999.

R865-19S-109.  Sales Tax Nature of Veterinarians’
Purchases and Sales Pursuant to Utah Code Ann. Sections
59-12-103 and 59-12-104.

A.  Purchases of tangible personal property by a

veterinarian are exempt from sales and use tax if the property
will be resold by the veterinarian.

1.  Except as provided in E., a veterinarian must collect
sales tax on tangible personal property that the veterinarian
resells.

B.  Purchases of tangible personal property by a
veterinarian are subject to sales and use tax if the property will
be used or consumed in the veterinarian’s practice.

C.  The determination of whether a veterinarian’s purchase
of food, medicine, or vitamins is a sale for resale or a purchase
that will be used or consumed in the veterinarian’s practice shall
be made by the veterinarian.

1.  For food, medicine, or vitamins that the veterinarian
will resell, the veterinarian shall comply with A.

2.  For food, medicine, or vitamins that the veterinarian
will use or consume in the veterinarian’s practice, the
veterinarian shall comply with B.

D.  A veterinarian is not required to collect sales and use
tax on:

1.  medical services;
2.  boarding services; or
3.  grooming services required in connection with a

medical procedure.
E.  Sales of tangible personal property by a veterinarian are

exempt from sales and use tax if:
1.  the sales are exempt from sales and use tax under

Section 59-12-104; and
2.  the veterinarian obtains from the purchaser a certificate

as set forth in rule R865-19S-23.
F.  If a sale by a veterinarian consists of items that are

subject to sales and use tax as well as items or services that are
not taxable, the nontaxable items or services must be separately
stated on the invoice or the entire sale is subject to sales and use
tax.

R865-19S-110.  Advertisers’ Purchases and Sales Pursuant
to Utah Code Ann. Section 59-12-103.

A.  "Advertiser" means a person that places advertisements
in a publication, broadcast, or electronic medium, regardless of
the name by which that person is designated.

1.  A person is an advertiser only with respect to items
actually placed in a publication, broadcast, or electronic
medium.

B.  All purchases of tangible personal property by an
advertiser are subject to sales and use tax as property used or
consumed by the advertiser.

C.  The tax treatment of an advertiser’s purchase of graphic
design services shall be determined in accordance with rule
R865-19S-111.

D.  An advertiser’s charges for placement of advertisements
are not subject to sales and use tax.

R865-19S-111.  Graphic Design Services Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Graphic design services are not subject to sales and use
tax:

1.  if the graphic design is the object of the transaction; and
2.  even though a representation of the design is

incorporated into a sample or template that is itself tangible
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personal property.
B.  Except as provided in C., if a vendor provides both

graphic design services and tangible personal property that
incorporates the graphic design:

1.  there is a rebuttable presumption that the tangible
personal property is the object of the transaction; and

2.  the vendor must collect sales and use tax on the graphic
design services and the tangible personal property.

C.  A vendor that provides both graphic design services and
tangible personal property that incorporates the graphic design
is not required to collect sales tax on the graphic design services
if the vendor subcontracts the production of the tangible
personal property to an independent third party.

D.  A vendor that provides nontaxable graphic design
services and taxable tangible personal property under C. must
separately state the nontaxable graphic design services or the
entire sale is subject to sales and use tax.

R865-19S-112.  Confirmation of Purchase of Admission or
User Fee Relating to the Olympic Winter Games of 2002
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
104.

A.  For purposes of the sales and use tax exemption for
amounts paid or charged as admission or user fees relating to the
Olympic Winter Games of 2002:

1.  Except as provided in 2., the Salt Lake Organizing
Committee (SLOC), or a person designated by SLOC, is deemed
to have sent a purchaser confirmation of the purchase of an
admission or user fee relating to the Olympic Winter Games of
2002 at the time SLOC or its designee receives a payment for
the purchase.

2.  In the case of a purchase of tickets designated as lottery
tickets by SLOC, SLOC or its designee are deemed to have sent
confirmation of the purchase at the time the purchaser accepts
the tickets available to him or her through that process.

KEY:  charities, tax exemptions, religious activities, sales tax
July 4, 2001 9-2-1702
Notice of Continuation May 22, 1997 9-2-1703

10-1-303
10-1-306
10-1-307

26-32a-101 through 26-32a-113
59-1-210

59-12
59-12-103
59-12-104
59-12-105
59-12-301
59-12-352
59-12-353
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R873.  Tax Commission, Motor Vehicle.
R873-22M.  Motor Vehicle.
R873-22M-2.  Documentation Required and Procedures to
Follow to Register or Title Certain Vehicles Pursuant to
Utah Code Ann. Sections 41-1a-104 and 41-1a-108.

A.  To title or register a vehicle previously registered in a
nontitle state, an applicant must submit both of the following:

1.  the last certificate of registration;
2.  a lien search from the recording jurisdiction or an

"Affidavit of Ownership" in lieu of the lien search.
B.  To title or register a repossessed vehicle, an applicant

must submit both of the following:
1.  the outstanding certificate of title, with the lien recorded

in favor of the repossessor;
2.  an approved affidavit of repossession, signed by the lien

holder recorded on the certificate of title.
C.  To title or register a vehicle previously owned by the

U.S. Government, an applicant must submit a Certificate of
Release of a Motor Vehicle, Standard Form No. 97.

D.  To title or register a vehicle foreclosed by
advertisement, an applicant must submit each of the following:

1.  a certificate of sale bearing the notarized signature of
the person who conducted the sale.  The certificate must contain
the following information:

a.  date of sale;
b.  name of person to whom the vehicle was sold;
c.  complete description of the vehicle;
d.  amount due on the contract;
e.  date that the amount due became delinquent; and
f.  amount received from the sale of the vehicle.
2.  a copy of the notice sent to the owner and lien holder of

record;
3.  proof that notice was published two consecutive weeks

prior to sale.  If the notice was not published in a newspaper, an
affidavit of posting of notices must be furnished.  Posting must
be at least ten days prior to sale.

E.  To title or register a vehicle transferred by divorce
decree an applicant must submit each of the following:

1.  a certified copy of the divorce decree;
2.  the outstanding certificate of title;
3.  the last registration certificate.
F.  To title or register a vehicle when the current owner is

declared incompetent, an applicant must submit each of the
following:

1.  the outstanding certificate of title, endorsed for transfer
by the guardian;

2.  the last registration certificate;
3.  a certified copy of the court order appointing the

guardian.
G.  To title or register a vehicle purchased at impound

auction, an applicant must submit a certificate of sale that
contains the following information:

1.  legal basis under which the vehicle was impounded and
sold:

2.  a complete description of the vehicle;
3.  name of the purchaser;
4.  the notarized signature of the state, city, or county

official who conducted the sale.
H.  To title or register a vehicle transferred pursuant to a

power of attorney, an applicant must submit the properly
notarized power of attorney to the Tax Commission.

I.  To title or register a vehicle transferred from a deceased
owner when a survivorship affidavit is not applicable, the
applicant must submit the outstanding certificate of title and the
last registration card.  In addition, the applicant must submit one
of the following:

1.  a certified copy of the final decree of distribution;
2.  an order from the court confirming sale;
3.  an endorsement on the title by the administrator,

executor, or personal representative with a certified copy of
letters of administration, letters testamentary, or letters
appointing a personal representative attached.

a.  When the title is issued in joint ownership where the
owners names are connected with "and" or a "/" the survivor
may transfer ownership by endorsement only and by furnishing
proof of death of the other joint owner.

J.  The Tax Commission may issue a title or a dismantle
permit upon receipt of a court order or upon receipt of an
affidavit and surety bond when satisfactory documentary
evidence of ownership is lacking and the applicant has
exhausted all normal means of obtaining evidence of ownership.

1.  The affidavit must contain each of the following:
a)  a complete recital of facts explaining the absence of a

negotiable title or current registration for nontitle states;
b) an explanation of how the vehicle was obtained and

from whom;
c)  a statement indicating any outstanding liens or

encumbrances on the vehicle;
d)  a statement indicating where the vehicle was last titled

or registered;
e)  a description of the vehicle;
f)  any other items pertinent to the acquisition or

possession of the vehicle.
2.  The Tax Commission may issue a title or a dismantle

permit upon receipt of an affidavit and an indemnification
agreement holding the Tax Commission and its employees
harmless from any and all liability resulting from the issuance
of the title or dismantle permit if the vehicle satisfies each of the
following conditions:

a)  the vehicle is not a motorcycle;
b)  the vehicle has a value of $1,000 or less at the time of

application;
c)  the vehicle is six model years old or older.
3.  If the vehicle has a value of $1,000 or less at the time of

application, and the vehicle is not more than six model years
old, or the vehicle is a motorcycle, a title or dismantle permit
may not be issued until the vehicle is physically examined by a
qualified investigator appointed by the Tax Commission.

4.  If the vehicle has a value in excess of $1,000, the Tax
Commission may require a surety bond in addition to the
affidavit.  The amount of the surety bond may not exceed twice
the fair market value of the vehicle as determined by the Tax
Commission.

K.  To title or register a specially constructed or rebuilt
vehicle, an applicant shall furnish an affidavit of construction,
explaining the acquisition of essential parts and the date
construction was completed.  The affidavit must be supported
by bills of sale or invoices for the parts.
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1.  An application for an identification number must be
completed.  The assigned number shall be affixed to the vehicle
and inspected by a peace officer or an authorized agent of the
Tax Commission.

2.  The vehicle make shall be designated as "SPCN"
(specially constructed), and the year model shall be determined
according to the date the construction was completed.

3.  If satisfactory evidence of ownership is lacking, the
procedure outlined in J. shall be followed.

4.  In the case of a dune buggy or similar type vehicle
where the complete running gear and chassis of another vehicle
is used, the identification number of the vehicle used as the
primary base of the rebuilt vehicle shall be used for
identification and must correspond to the identification number
on the surrendered certificate of title.

5.  The rebuilt vehicle shall retain the manufacturer’s name
as it appeared on the surrendered title. However, the word
"rebuilt" shall be placed on the application and on the face of
the title issued by the Tax Commission.  The type of body and
vehicle model may be changed to more accurately describe the
vehicle.  If a new body is used, the year model shall be
determined by the date the rebuilding is complete.  If only the
body style has been altered or changed, the vehicle shall retain
the year model stated on the surrendered title.

R873-22M-7.  Transfer of License Plates and Registration
for an Increase of Gross Laden Weight Pursuant to Utah
Code Ann. Section 41-1a-701.

A.  License plates and registration may not be transferred
under any of the following conditions:

1.  The license plates are lifetime trailer plates issued
pursuant to Section 41-1a-228.

2.  The newly acquired vehicle requires a different
registration period from that of the vehicle previously owned.

B.  License plates may be transferred only if the application
for transfer is made in the name of the original registered owner,
unless the owner’s name has been changed by marriage, divorce,
or court order.

C.  Transferred license plates may not be displayed upon
the newly acquired vehicle until the registration has been
completed and a new registration card has been issued.

D.  The expiration date on the new registration card shall
be the same as that appearing on the original registration.

E.  If registration is based on gross laden weight and the
gross laden weight of a vehicle is increased during the
registration year, additional registration fees shall be collected
based on the following computations:

1.  Subtract the registration fee for the current year from the
registration fee for the increased weight.

2.  Multiply that difference by the percentage of the year
for which the vehicle will be registered at the increased weight.

F.  The holder of a three-month registration who seeks to
increase the gross laden weight of a vehicle shall pay the full
three-month registration fee for the increased weight.

R873-22M-8.  Expiration of Registration Pursuant to Utah
Code Ann. Sections 41-1a-211 and 41-1a-215.

A.  Registration issued for a period of three calendar
months, six calendar months, or nine calendar months, shall

expire at midnight on the last day of the third, sixth, or ninth
calendar month from the date issued.

B.  If an unexpired registration issued for three calendar
months, six calendar months, or nine calendar months is being
renewed, the expiration date shall be three calendar months, six
calendar months or nine calendar months from the month the
previous registration would have expired.

C.  When a temporary permit is issued as authorized under
Section 41-1a-211, the registration period shall begin on the
first day of the calendar month in which the first temporary
permit was issued.

R873-22M-11.  Copies of Registration Cards Pursuant to
Utah Code Ann. Section 41-1a- 214.

A.  In lieu of an original registration card, a copy of a
registration card may be carried in an intrastate commercial
vehicle or a vehicle owned or leased by this state or any of its
political subdivisions. Both the front and back of the registration
card must be copied.

R873-22M-14.  License Plates and Decals Pursuant to Utah
Code Ann. Sections 41-1a-215, 41-1a-401, and 41-1a-402.

A.  Except as provided under Section 41-1a-215(1), license
plates shall be renewed on a yearly basis until new license plates
are issued.

B.  For all license plates, except vintage vehicle license
plates, a county decal, month decal and year decal shall be
issued upon the first registration of the vehicle.  Upon each
subsequent registration, the vehicle owner shall receive only a
year decal to validate renewal.  The registration decals shall be
applied as follows:

1.  Decals displayed on license plates with black lettering
on a white background shall be applied to the lower left hand
corner of the rear license plate.

2.  Decals displayed on centennial license plates and
regular issue license plates with blue lettering on a white
background shall be applied to the upper left hand corner of the
rear license plate.

3.  Decals displayed on special group license plates shall be
applied to the upper right hand corner of the rear license plate
unless there is a plate indentation on the upper left hand corner
of the license plate.

4.  All registration decals issued for truck tractors shall be
applied to the front license plate in the position described in
either Subsection B.1. or B.2.

5.  All registration decals issued for motorcycles shall be
applied to the upper corner of the license plate opposite the
word "Utah".

C.  The county decal shall be displayed on the license plate
in the left position, the month decal in the middle position, and
the year decal in the right position.

D.  The current year decal shall be placed over the previous
year decal.

E.  Whenever any license plate, county decal, month decal,
or year decal is lost or destroyed, a replacement shall be issued
upon application and payment of the established fees.

R873-22M-15.  Assigned and Replacement Vehicle
Identification Number System Pursuant to Utah Code Ann.
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Section 41-1a-801.
A.  The Tax Commission provides a standard Vehicle

Identification Number (VIN) plate for vehicles, snowmobiles,
trailers, and outboard boat motors that have never had a
distinguishing number or if the original VIN has been altered,
removed, or defaced.

B.  The owner of the unit will make application to the Tax
Commission on form TC-162 for an assigned or replacement
VIN.  In the event the applicant has no title to the unit, the
Motor Vehicle Division follows the procedure in Rule R873-
22M-2, to determine ownership.

C.  The vehicle may be subject to inspection and
investigation.  Upon determination of the validity of the
application, a vehicle identification plate is issued.

1.  In cases involving vehicles where the original plate has
been removed or obliterated but the original factory number can
be verified, a VIN plate is issued with the original VIN entered
by means of an approved procedure.

2.  In all other instances a prestamped VIN plate is issued
bearing an official Utah assigned VIN.

3.  The VIN plate must, under the supervision of the Tax
Commission, be attached to the unit as follows:

a)  passenger and commercial vehicles:
(1)  primary location is on a portion of the left front door

lock post;
(2)  secondary location is on a portion of the firewall, either

left or right side, whichever is most advantageous; (This
location is to be selected only when the VIN plate cannot be
attached to the lock posts.)

b)  motorcycles, snowmobiles, and outboard motors:
(1)  as near as possible to the original number location; (If

an original number, the VIN plate shall be affixed to the
headstock.)

c)  trailers:
(1)  primary location is on a portion of the right side of the

tongue or drawbar near the body;
(2)  secondary location is on a portion of the metal frame

near the front right corner;
d)  on units where it is not practical to install rivets, the

VIN plate may be attached by adhesive only.
D.  The Motor Vehicle Division is responsible for the

control, security, and distribution of the VIN plates and will
keep the necessary records and require regular reports from
designated branch offices.

E.  Following are the specifications of the official Utah
assigned identification plate and attachment accessories.

1.  Size will be 1 inch x 3 inches x .003 inch deep etched
to .002 inch with 1/8 inch radius corners.

2.  Material will be color anodized aluminum foil.
3.  Color will be blue background with silver lettering.
4.  Backing will be laminated with permanent pressure

sensitive adhesive.
5.  Control numbers will be serialized with 1/8 inch

permanent embossed or anodized numbers.
6.  The state seal will be in the left center, with appropriate

rivet areas designated.
7.  The assigned number will be prestamped using the

prefix of "UT."  The number series to include one letter and five
digits with the letter to identify the unit type as follows:
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R873-22M-16.  Authorization to Issue a Certificate of Title
Pursuant to Utah Code Ann. Section 41-1a-104.

A.  A lienholder who lawfully repossesses a vehicle may
apply for a certificate of title by paying the title fee and filing all
of the following documents:

1.  the outstanding Utah certificate of title showing the lien
recorded;

2.  a notarized affidavit of repossession, signed by the
lienholder of record;

3.  an application for title, properly signed and notarized.
B.  If the purpose of the certificate of title is to record a

new lien, or to rerecord a lien, and there is no change in the
registered owner, all of the following are required:

1.  the outstanding Utah certificate of title showing a
release of all prior liens;

2.  an application for title, properly signed and notarized;
3.  the title fee.
C.  In order to issue a new certificate of title showing the

assignee as the lienholder, an applicant shall submit all of the
following:

1.  the outstanding Utah certificate of title with the lien
recorded;

2.  an application for title showing the registered owner and
the new lienholder;

3.  the title fee.
D.  In lieu of the required owner’s signature under

Subsection C.2., the application may be stamped "Assignment
of Lien Pursuant to Section 41-1a-607."

R873-22M-17.  Standards for State Impound Lots Pursuant
to Utah Code Ann. Section 41-1a-1101.

A.  An impound yard may be used by the Motor Vehicle
Division and peace officers only if all of the following
requirements are satisfied:

1.  The yard must be identified by a conspicuously placed,
well-maintained sign that:

a)  is at least 24 square feet in size;
b)  includes the business name, address, phone number,

and hours of business; and
c)  displays the impound yard identification number issued

by the Motor Vehicle Division in characters at least four inches
high.

2.  The yard shall maintain a hard-surfaced storage area of
concrete, black top, gravel, road base, or other similar material.

3.  The yard must have adequate lighting.
4.  A six-foot chain link or other similar fence that is

topped with three strands of barbed wire or razor security wire
must surround the yard.

5.  Spacing between vehicles must be adequate to allow
opening of vehicle doors without interfering with other vehicles
or objects.

6.  An office shall be located on the premises of the yard.
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a)  The yard office shall be staffed and open for public
business during normal business hours, Monday through Friday,
except for designated state and federal holidays.

b)  If the yard maintains multiple storage areas,
authorization may be requested from the Motor Vehicle
Division to maintain a central office facility in a location not to
exceed a 10 mile radius from any of its storage areas.

c)  If a central office is approved under Subsection 6.b)
above, the signs of all storage areas must provide the location of
the office.

7.  The yard shall provide compressed air and battery
boosting capabilities at no additional cost.

B. Persons who can demonstrate an ownership interest in
a car held at a state impound yard are allowed to enter the
vehicle during normal business hours and remove personal
property not attached to the vehicle upon signing a receipt for
the property with the yard.

1.  An individual has ownership interest in the vehicle if
he:

a)  is listed as a registered owner or lessee of the vehicle; or
b)  has possession of the vehicle title.
2.  An individual must show picture identification as

evidence of his ownership interest.
3.  The storage yard shall maintain a log of individuals who

have been given access to vehicles for the purpose of removing
personal property.

C.  Impound yards holding five or less vehicles in a month
may be required to tow those vehicles to another yard for the
purpose of centralizing sales of vehicles or, at the discretion of
the Motor Vehicle Division, be required to hold the vehicles
until additional impounded vehicles may be included.

D.  Operators of impound yards shall remove license plates
from impounded vehicles prior to the time of sale and turn them
over to the Tax Commission at the time the vehicles are sold.

E.  The Motor Vehicle Division has the authority to review
the qualifications of state impound yards to assure compliance
with the requirements set forth in this rule.  Any yard not in
compliance shall be notified in writing and given 30 days from
that notice to rectify any noncompliance.  If no action or
insufficient action is taken by the impound yard, the Motor
Vehicle Division may order it to be suspended as a state
impound yard.  Any yard contesting suspension, or any yard
directly and adversely affected by the Motor Vehicle Division’s
refusal to designate it a state impound yard, has the right to
appeal that suspension to the Tax Commission.

R873-22M-20.  Aircraft Registration Pursuant to Utah Code
Ann. Sections 72-10-102, 72-10-109 through 72-10-112.

A.  "Aircraft" is as defined in Section 72-10-102.
1.  Aircraft includes fixed wing airplanes, balloons,

airships, and any other contrivance subject to the registration
requirements of the Federal Aviation Administration (FAA).

2.  Aircraft does not include ultralight vehicles or hang
gliders.

B.  For purposes of this rule, all aircraft that meet
requirements for registration by the FAA are subject to annual
registration in this state.  FAA registration documents must be
made available for review at the time application for state
registration is made.

C.  The registration period is from January 1 through
December 31.  Newly purchased aircraft and aircraft moved to
Utah from another state shall be registered immediately.  A
grace period to January 31 is allowed for renewal registrations.

D.  A registration fee shall be collected at the time of
registration.  This fee shall be paid every time the registration
changes and every time the registration is renewed.

E.  If an aircraft is purchased or moved to Utah during the
year and newly registered in Utah, the registration fee shall be
prorated based on the number of months remaining in the
registration period.

1.  For Purposes of determining the number of months
remaining in the registration period, the month during which the
aircraft is originally registered shall be considered a full month.

2.  For example, if an aircraft is newly registered in Utah
on July 31, 50 percent of the registration fee shall be paid at the
time of original registration.

F.  Aircraft assessed as part of an airline by the Tax
Commission are exempt from the registration requirements of
Section 72-10-109. Aircraft centrally assessed by the Tax
Commission and not part of an airline remain subject to taxation
as property and are subject to the registration requirements of
Section 72-10-109.

G.  Aircraft not legally registered are subject to seizure and
impound under the provisions of Section 72-10-112.

H.  The registration certificate shall be surrendered upon
the sale of an aircraft or at the time of registration renewal.  A
duplicate certificate may be obtained for a fee.

I.  The Utah decal shall be displayed on the registered
aircraft in accordance with instructions given with the decal.
Decals must be applied and maintained in a manner that permits
identification of the calendar-year expiration date and the
registration number.  In the event of loss or damage, a decal
replacement shall be obtained for a fee.

R873-22M-22.  Salvage Certificate and Branded Title
Pursuant to Utah Code Ann. Sections 41-1a-522, 41-1a-1001,
41-1a-1004, and 41-1a-1009 through 41-1a-1011.

A.  If a vehicle with an out-of-state branded title is
roadworthy, a comparably branded Utah certificate of title may
be issued upon proper application and payment of applicable
fees.

B.  The Utah registration of a vehicle qualifying for any of
the following designations expires effective with that
qualification or declaration and the title to that vehicle is
restricted from that time:

1.  salvage vehicle,
2.  dismantled vehicle,
3.  any vehicle for which a dismantling permit has been

issued in accordance with Section 41-1a-1010;
4.  any vehicle for which a certificate of abandoned and

inoperable vehicle has been issued in accordance with Section
41-1a-1009; and

5.  manufacturer buyback nonconforming vehicle.
C.  For purposes of Section 41-1a-1001, the cost to repair

or restore a vehicle for safe operation is the total cost shown on
a certified and notarized repair order or estimate from an
authorized representative of an insurance adjusting firm, or a
bonded Utah automobile dealer or body shop.  The repair order
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or estimate must be current at the time of application and must
show all costs, including a detailed list of all parts, materials,
and labor, required to repair the vehicle.

R873-22M-23.  Registration Information Update for Vintage
Vehicle Special Group License Plates Pursuant to Utah Code
Ann. Section 41-1a-1209.

A.  The registration information update for vintage vehicle
plates required by Section 41-1a-1209 shall be due on July 1,
1995, and every five years thereafter.

R873-22M-24.  Salvage Vehicle Definitions Pursuant to Utah
Code Ann. Sections 41-1a-1001 and 41-1a-1002.

A.  "Cosmetic repairs" means repairs that are not necessary
to promote the structural soundness or safety of the vehicle or to
prevent accelerated wear or deterioration.

1.  Cosmetic repairs include:
a)  cracks or chips in windows if the vehicle will pass a

safety inspection;
b)  paint chips or scratches that do not extend below the

rust preventive primer coating;
c)  decals or decorative paint;
d)  decorative molding and trim made from plastic, light

metal, or other similar material;
e)  hood ornaments;
f)  wheel covers;
g)  final coats of paint applied over any rust preventive

primer, primer surfacer, or primer sealer;
h)  vinyl roof covers or imitation convertible tops;
i)  rubber inserts in bumpers or bumper guards; and
j)  minor damage to seats, dashboard, door panels, carpet,

headliner, or other interior components if the damage does not
affect the comfort of the driver or passengers, or the safe
operation of the vehicle.

2.  Cosmetic repairs do not include:
a)  primer coats or sealer necessary to prevent deterioration

of any structural body component, such as fenders, doors, hood,
or roof;

b)  repair or replacement of any sheet metal;
c)  repair or replacement of exterior or interior body panels;
d)  repair or replacement of mounting or attachment

brackets and all other components and attaching hardware
associated with the body of the vehicle; and

e)  cracks or chips in windows if the vehicle will not pass
a safety inspection.

3.  The determination of whether a specific repair is
cosmetic shall be made by the Administrator of the Motor
Vehicle Enforcement Division.

B.  "Collision estimating guide recognized by the Motor
Vehicle Enforcement Division" means the current edition of the:

1.  Mitchell Collision Estimating Guide;
2.  Motor Estimating Guide;
3.  Delmar Auto Series Complete Automotive Estimating;
4.  CCC Autobody Systems EZEst Software;
5.  ADP Collision Estimating Services; or
6.  an equivalent estimating guide recognized by the

industry.
C.  For purposes of Section 41-1a-1002, the determination

of whether a vehicle is seven years old or older is made by

subtracting the model year of the vehicle from the current
calendar year.

R873-22M-25.  Written Notification of a Salvage Certificate
or Branded Title Pursuant to Utah Code Ann. Section 41-1a-
1004.

A.  The Motor Vehicle Division shall brand a vehicle’s title
if, at the time of initial registration or transfer of ownership,
evidence exists that the vehicle is a salvage vehicle.

B.  Written notification that a vehicle has been issued a
salvage certificate or branded title shall be made to a
prospective purchaser on a form approved by the Administrator
of the Motor Vehicle Enforcement Division.

C.  The form must clearly and conspicuously disclose that
the vehicle has been issued a salvage certificate or branded title.

D.  The form must be presented to and signed by the
prospective purchaser and the prospective lienholder, if any,
prior to the sale of the vehicle.

E.  If the seller of the vehicle is a dealer, the form must be
prominently displayed in the lower passenger-side corner of the
windshield for the period of time the vehicle is on display for
sale.

F.  The original disclosure form shall be given to the
purchaser and a copy shall be given to the new lienholder, if
any.  A copy shall be kept on file by the seller for a period of
three years from the date of sale if the seller is a dealer.

R873-22M-26.  Interim Inspections and Repair Standards
Pursuant to Utah Code Ann. Section 41-1a-1002.

A.  Each certified vehicle inspector shall independently
determine:

1.  if one or more interim inspections are required; and
2.  when any required interim inspection shall be made.
B.  A vehicle that is repaired beyond the point of a required

interim inspection prior to that interim inspection may not
receive an unbranded title.

C.  A vehicle is repaired in accordance with Motor Vehicle
Enforcement Division standards if it meets or exceeds the
standards established by the Inter-Industry Conference on Auto
Collision Repair ("I-CAR").

1.  Repairs must be performed in licensed body shops.
2.  All repairs must be certified by an individual who:
a)  owns or is employed by that body shop;
b)  has repaired the vehicle or supervised any repairs he did

not make;
c)  is certified with I-CAR for structural repair and has

either five years experience in repairing structural collision
damage in a licensed body shop, or three years experience in
repairing structural collision damage in a licensed body shop
and an associate degree in the structural repair of an automobile
from an accredited institution; and

d)  completes ten hours of division approved continuing
training in repair of structural collision damage every three
years.

D.  Individuals certifying repairs under Subsection (C)
must be certified with I-CAR by January 1, 1994.

E.  A person who repairs or replaces major damage
identified by a certified vehicle inspector shall keep records of
the repairs made, and the time required to make those repairs,
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for a period of three years from the date of repair.

R873-22M-27.  Issuance of Special Group License Plates
Pursuant to Utah Code Ann. Sections 41-1a-408, 41-1a-409
and 41-1a-414.

A.  Legislature special group license plates shall be issued
to current members of the Utah Legislature upon application and
payment of the applicable fees.

1.  These special group license plates shall carry the letter
combination SEN or REP with the number of the district from
which the legislator was elected or appointed.

2.  State legislators may, upon payment of the requisite
registration fees, register a maximum of two vehicles with
legislature special group license plates.

3.  Upon leaving office, a legislator may not display the
Legislature special group license plates on any motor vehicle.
Legislators not reelected to office may not display the
Legislature special group license plates after December 31 of the
election year.  Legislators leaving office or not reelected to
office shall be issued regular license plates at no charge.

B.  United States Congress special group license plates
shall be issued to current members of the United States
Congress upon application and payment of the applicable fees.

1.  These special group license plates shall carry, in the
case of representatives, the letter combination HR, followed by
the number of the district from which the representative was
elected or appointed, or, in the case of senators, USS 1 or USS
2, signifying the senior and junior senators.

2.  Upon leaving office, members of Congress may not
display United States Congress special group license plates on
any motor vehicle.  Members of Congress not reelected to office
may not display United States Congress special group license
plates after December 31 of the election year.  Members of
Congress leaving office or not reelected to office shall be issued
regular license plates at no charge.

C.  Survivor of the Japanese attack on Pearl Harbor special
group license plates shall be issued to qualified U.S. military
veterans upon application and payment of the applicable fees.

1.  Only those U.S. military veterans who provide a copy
of their discharge papers, notice of separation, or other
government issued document acceptable to the division
verifying dates and locations of active service, or who present
evidence of membership in the Pearl Harbor Survivors
Association, qualify for issuance of this special group license
plate.

2.  Motor vehicles displaying these plates shall be
registered and titled in, or registered and leased in, the name of
the veteran or the veteran and the spouse.  Upon the death of the
veteran, the surviving spouse may, upon application to the
division, retain the special license plates so long as the surviving
spouse remains unmarried.

D.  Former prisoner of war special group license plates
shall be issued to qualified U.S. military veterans upon
application and payment of the applicable fees.

1.  Only those U.S. military veterans who provide a copy
of their discharge papers, notice of separation, or other
government issued document acceptable to the division
indicating that the veteran was classified as a prisoner of war
qualify for issuance of this special group license plate.

2.  Motor vehicles displaying these plates shall be
registered and titled in, or registered and leased in, the name of
the veteran or the veteran and the spouse.  Upon the death of the
veteran, the surviving spouse may, upon application to the
division, retain the special license plates so long as the surviving
spouse remains unmarried.

E.  Recipient of a purple heart special group license plates
shall be issued to qualified U.S. military veterans upon
application and payment of the applicable fees.

1.  Only those U.S. military veterans who provide a copy
of their discharge papers, notice of separation, or other
government issued document acceptable to the division
indicating the veteran was awarded the purple heart, or who
present evidence of current membership in the Military Order of
the Purple Heart, qualify for issuance of this special group
license plate.

2.  Motor vehicles displaying these plates shall be
registered and titled in, or registered and leased in, the name of
the veteran or the veteran and the spouse.  Upon the death of the
veteran, the surviving spouse may, upon application to the
division, retain the special license plates so long as the surviving
spouse remains unmarried.

F.  National Guard special group license plates shall be
issued to active members of the Utah National Guard upon
application and payment of the applicable fees.

1.  To qualify for this special group license plate,
applicants must present a current military identification card
which shows active membership in the Utah National Guard.

G.  Disabled special group license plates shall be issued to
persons with disabilities which limit or impair their ability to
walk and for vehicles that are used by an organization primarily
to transport persons with disabilities that limit or impair their
ability to walk, upon application and payment of the applicable
fees.

1.  Persons with disabilities which limit or impair the
ability to walk as defined in Uniform System for Handicapped
Parking, 58 Fed. Reg. 10328, 10329 (1991), which is adopted
and incorporated by reference.

2.  An applicant for this special group license plate shall
present a licensed physician’s certification upon initial
application, stating that the applicant has a permanent disability
which limits or impairs ability to walk, or sign an affidavit
attesting that the vehicle is used by an organization primarily for
the transportation of persons with disabilities that limit or impair
their ability to walk.

3.  The Tax Commission may, on a case by case basis,
issue disabled special group license plates to persons with
disabilities other than disabilities which limit or impair the
ability to walk.

4.  The fee for the issuance of a handicapped person special
group license plate shall not exceed the fee charged for a similar
license plate for the same class vehicle.

5.  A physician’s certification is not required for renewal of
the special group license plate.

H.  Collegiate special group license plates shall be issued
in accordance with Section 41- 1a-408 upon application and
payment of the applicable fees.

I.  Wildlife special group license plates shall be issued in
accordance with Section 41-1a- 408 upon application and
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payment of the applicable fees.
J.  Special interest vehicle special group license plates shall

be issued to owners of qualified vehicles upon application and
payment of the applicable fees.

1.  To qualify for this special group license plate, a vehicle
must meet the definition of special interest vehicle as that term
is defined in Section 41-1a-102.

K.  Vintage vehicle special group license plates shall be
issued to owners of qualified vehicles upon application and
payment of the applicable fees.

1.  To qualify for this special group license plate, a vehicle
must meet the definition of vintage vehicle as that term is
defined in Section 41-21-1.

L.  Licensed amateur radio operator special group license
plates shall be issued to qualified individuals upon application
and payment of the applicable fees.

1.  To qualify for this special group license plate,
applications must present a current Federal Communication
Commission (FCC) license.

2.  The alpha and numeric sequence of these plates shall be
the same combination of alpha and numeric characters that
comprise the radio call sign of the licensed operator.  The first
letter shall be either A, K, N, or W.  The next characters shall be
the combination of letters or figures assigned by the FCC to the
licensed operator as indicated upon the licensed operator’s FCC
license.

3.  A maximum of one vehicle may be registered per FCC
license.

M.  Farm vehicle special group license plates shall be
issued to owners of qualified vehicles upon application and
payment of the applicable fees.

1.  To qualify for this special group license plate, vehicles
with a gross vehicle weight rating of 12,001 pounds or more
must meet the criteria for farm truck, as that term is defined in
Section 41-1a-102, and furnish a completed Farm Truck
Affidavit, Form TC-838, at the time of application.

2.  To qualify for this special group license plate, vehicles
with a gross vehicle weight rating of 12,000 pounds or less must
provide an emission test certificate or a county-issued certificate
of exemption from emission inspection requirements at the time
of application.

N.  Firefighter special group license plates shall be issued
to qualified individuals upon application and payment of the
applicable fees.

1.  To qualify for this special group license plate, applicants
must present one of the following:

a)  evidence indicating the applicant has a current
membership in the Utah Firefighters’ Association;

b)  an official identification card issued by the firefighting
entity identifying the applicant as an employee or volunteer of
that firefighting entity;

c)  a letter on letterhead of the firefighting entity, or the
municipality or county in which the firefighting entity is located,
identifying the applicant as an employee or volunteer of that
firefighting entity; or

d)  a letter on letterhead from a firefighting entity, or the
municipality or county in which the firefighting entity is located,
identifying the applicant as a retired firefighter, whether
employed or volunteer, of that firefighting entity.

O.  In addition to the special group license plates listed
above, any organization that makes a significant contribution
promoting the education, economy, or social image of this state
may request the Tax Commission to authorize a special group
license plate for the organization.

1.  The contribution must be the result of the organization’s
primary purpose.

2.  Organizations may apply to the Tax Commission in
letter form for preliminary approval of their request for a special
group license plate.  Each such application must be
accompanied by an artist’s color rendering of the proposed
symbol and the group’s identifying slogan.  Final approval of the
symbol and slogan rests with the Tax Commission.

3.  Organizations whose requests for special group license
plates are approved by the Tax Commission shall acquire the
applications and fees prescribed in Sections 41-1a-408 and 41-
1a-1211 and submit those applications and fees to the division
for processing.

4.  At the discretion of the requesting organization, special
group license plates issued under this paragraph may be
restricted to individuals meeting requirements formulated by
that organization.

5.  Once a restricted special group license plate has been
issued by the division, all requests to the division for that
license plate must be accompanied by a letter of authorization
from the organization requesting that restricted special group
license plate.

P.  An individual who no longer qualifies for the particular
special group license plate may not display that special group
license plate on any motor vehicle and must reregister the
vehicle and obtain new license plates.  Unless otherwise
provided in this rule, the division shall collect a replacement fee
prior to issuing regular issue license plates to the disqualified
individual.

Q.  Except as otherwise provided, all special group license
plates, including personalized special group license plates, shall
consist of a symbol, affixed to the left-hand side of the plate,
followed by five characters.  The first four characters shall be
numbers and the fifth shall be a letter.  Plates shall be
distributed consecutively.

R.  Unless otherwise prohibited by statute, the division
may enact procedures to recall all special license plates
currently in use.  The division shall replace the recalled plates
with the special group license plates enumerated in this rule,
free of charge.

R873-22M-28.  Option to Exchange Horseless Carriage
License Plates Issued Prior to July 1, 1992, Pursuant to Utah
Code Ann. Section 41-1a-409.

A.  The registered owner of a vehicle that is forty years old
or older and for which a horseless carriage license plate was
issued prior to July 1, 1992, may exchange that plate at no
charge for a vintage vehicle special group license plate issued
after July 1, 1992.

R873-22M-29.  Removable Windshield Placards Pursuant to
Utah Code Ann. Section 41-1a-408.

A.  A removable windshield placard is a two-sided placard,
renewable on an annual basis, which includes on each side:
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1.  the International Symbol of Access, the wheelchair
symbol adopted by Rehabilitation International in 1969, which
is at least three inches in height, is centered on the placard, and
is white on a blue background;

2.  an identification number;
3.  a date of expiration which is one year from the later of

the initial issuance of the placard or the most recent renewal of
the placard; and

4.  a facsimile of the Great Seal of the State of Utah.
B.  Upon application, a removable windshield placard shall

be issued to a person with a disability which limits or impairs
ability to walk or for a vehicle that is used by an organization
primarily to transport persons with disabilities that limit or
impair their ability to walk.

1.  The definition of the phrase "persons with disabilities
which limit or impair the ability to walk" shall be identical to the
definition of that phrase in Uniform System for Handicapped
Parking, 58 Fed. Reg. 10328, 10329 (1991).

2.  An applicant for a removable windshield placard shall
present a licensed physician’s certification upon initial
application, stating that the applicant has a permanent disability
which limits or impairs ability to walk, or sign an affidavit
attesting that the vehicle is used by an organization primarily for
the transportation of persons with disabilities that limit or impair
their ability to walk.

3.  A physician’s certification is not required for renewal of
a removable windshield placard.

4.  The Tax Commission may, on a case by case basis, issue
a removable windshield placard to persons with disabilities
other than disabilities which limit or impair the ability to walk.

5.  The original and one additional removable windshield
placard shall be issued free of charge.  Replacement placards,
for placards that are lost or destroyed, shall be issued for a fee.

C.  A temporary removable windshield placard is a two-
sided placard, issued on a temporary basis, which includes on
each side:

1.  the International Symbol of Access, the wheelchair
symbol adopted by Rehabilitation International in 1969, which
is at least three inches in height, is centered on the placard, and
is white on a red background;

2.  an identification number;
3.  a date of expiration not to exceed six months from the

date of issuance; and
4.  a facsimile of the Great Seal of the State of Utah.
D.  Upon application, a temporary removable windshield

placard shall be issued.
1.  The application must be accompanied by the

certification of a licensed physician that the applicant meets the
definition of a person with a disability which limits or impairs
ability to walk.  The certification shall include the period of time
that the physician determines the applicant will have the
disability, not to exceed six months.

2.  Applications for renewal of a temporary removable
windshield placard shall be supported by a licensed physician’s
certification of the applicant’s disability dated within the
previous three months.

3.  The Tax Commission may, on a case by case basis, issue
a temporary removable windshield placard to persons with
disabilities other than disabilities which limit or impair the

ability to walk.
4.  The original and one additional temporary removable

windshield placard shall be issued free of charge.  Replacement
placards, for placards that are lost or destroyed, shall be issued
for a fee.

E.  Any placard, whether permanent or temporary, shall be
hung from the rearview mirror so that it may be viewed from the
front and rear of any vehicle utilizing a parking space reserved
for persons with disabilities.  If there is no rearview mirror, the
placard shall be clearly displayed on the dashboard of the
vehicle.  The placard shall not be displayed when the vehicle is
moving.

R873-22M-30.  Standards for Issuance of Original Issue
License Plates Pursuant to Utah Code Ann. Section 41-1a-
416.

A.  "Series" means the general alpha-numeric sequence
from which plate numbers are assigned.

B.  An original issue license plate is unique and does not
conflict with existing plate series in the state if the particular
plate number is not currently registered or displayed on the
motor vehicle master file record.

R873-22M-31.  Determination of Special Interest Vehicle
Pursuant to Utah Code Ann. Section 41-1a-102.

A.  The division shall maintain a list of all vehicles
currently eligible for classification as special interest vehicles.

1.  A request for the classification of a vehicle as a special
interest vehicle shall be approved if the vehicle is on the list.

2.  If a vehicle not on the list qualifies for classification as
a special interest vehicle pursuant to Section 41-1a-102, the
division director shall add that vehicle to the list.

R873-22M-32.  Rescinding Dismantling Permit Pursuant to
Utah Code Ann. Section 41-1a-1010.

A.  For purposes of Section 41-1a-1010, a Utah certificate
of title does not include a salvage certificate, an Affidavit of
Facts, or Tax Commission form TC-839, Certificate of Sale.

B.  An applicant with a vehicle eligible for retitling under
Section 41-1a-1010 shall receive a title consistent with the title
of the vehicle at the time of application for a permit to
dismantle.

R873-22M-33.  Private Institution of Higher Education
Pursuant to Utah Code Ann. Section 41-1a-408.

A.  "Private institution of higher education" means a
private institution that is accredited pursuant to Section 41-1a-
408 and that issues a standard collegiate degree.

B.  "Standard collegiate degree" means an associate,
bachelor’s, master’s, or doctorate degree.

R873-22M-34.  Rule for Denial of Personalized Plate
Requests Pursuant to Utah Code Ann. Sections 41-1a-104
and 41-1a-411.

A.  The personalized plate is a non-public forum.  Nothing
in the issuance of a personalized plate creates a designated or
limited public forum.  The presence of a personalized plate on
a vehicle does not make the plate a traditional public forum.

B.  Pursuant to Section 41-1a-411(2), the division may not
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issue personalized license plates in the following formats:
1.  Combination of letters, words, or numbers with any

connotation that is vulgar, derogatory, profane, or obscene.
2.  Combinations of letters, words, or numbers that connote

breasts, genitalia, pubic area, buttocks, or relate to sexual and
eliminatory functions.  Additionally, "69" formats are prohibited
unless used in a combination with the vehicle make, for
example, "69 CHEV."

3.  Combinations of letters, words, or numbers that connote
the substance, paraphernalia, sale, user, purveyor of, or
physiological state produced by any illicit drug, narcotic, or
intoxicant.

4.  Combinations of letters, words, or numbers that express
contempt, ridicule, or superiority of a race, religion, deity, ethnic
heritage, gender, or political affiliation.

C.  If the division denies a requested combination, the
applicant may request a review of the denial, in writing, within
15 days from the date of notification.  The request must be
directed to the Director of the Motor Vehicle Division and
should include a detailed statement of the reasons why the
applicant believes the requested license plates are not offensive
or misleading.

D.  The director shall review the format for connotations
that may reasonably be detected through linguistic, numerical,
or phonetic modes of communication.  The review may include:

1.  translation from foreign languages;
2.  an upside down or reverse reading of the requested

format;
3.  the use of references such as dictionaries or glossaries

of slang, foreign language, or drug terms.
E.  The director shall consider the applicant’s declared

definition of the format, if provided.
F.  If the requested format is rejected by the director, the

division shall notify the applicant in writing of the right to
appeal the decision through the appeals process outlined in Tax
Commission rule R861-1-4A.

G.  If, after issuance of a personalized license plate, the
commission becomes aware through written complaint that the
format may be prohibited under B., the division shall again
review the format.

H.  If the division determines pursuant to F. that the issued
format is prohibited, the holder of the plates shall be notified in
writing and directed to surrender the plates.  This determination
is subject to the review and appeal procedures outlined in B.
through E.

I.  A holder required to surrender license plates shall be
issued a refund for the amount of the personalized license plate
application fee and for the prorated amount of the personalized
license plate annual renewal fee, or shall be allowed to apply for
replacement personalized license plates at no additional cost.

J.  If the holder of plates found to be prohibited fails to
voluntarily surrender the plates within 30 days after the mailing
of the notice of the division’s final decision that the format is
prohibited, the division shall cancel the personalized license
plates and suspend the vehicle registration.

R873-22M-35.  Reissuance of Personalized License Plates
Pursuant to Utah Code Ann. Sections 41-1a-413 and 41-1a-
1211.

A.  If a person who has been issued personalized license
plates fails to renew the personalized license plates within six
months of the plates’ expiration, the license plates shall be
deemed to be surrendered to the division and the division may
reissue the personalized license plates to a new requestor.

R873-22M-36.  Access to Protected Motor Vehicle Records
Pursuant to Utah Code Ann. Section 41-1a-116.

A.  "Advisory notice" means:
1.  notices from vehicle manufacturers, the manufacturers’

authorized representative, or government entities regarding
information that is pertinent to the safety of vehicle owners or
occupants; and

2.  statutory notices required by Sections 38-2-4 and 72-9-
603 or by other state or federal law directing a party to mail a
notice to a vehicle owner at the owner’s last known address as
shown on Motor Vehicle Division records.

B.  Telephone accounts.
1.  Public records may be released by phone to any person

who has established a telephone account pursuant to Section 41-
1a-116 (7).

2.  A person who is authorized to access protected records
must submit a written request in person, by mail, or by facsimile
to the Motor Vehicle Division.  Protected records may be
released by phone to a person who has established a telephone
account only under the following conditions:

a)  The applicant for a telephone account must complete an
application form prescribed by the Commission annually.

b)  Protected records may be released by phone to private
investigators, tow truck operators or vehicle mechanics who are
licensed to conduct business in that capacity by the appropriate
state or local authority.

c)  Towers and mechanics are entitled to access protected
records only for the purpose of making statutory notification of
the owner at the last known address according to motor vehicle
records.  Prior to release of the information, the tower or
mechanic must deliver or fax to the Motor Vehicle Division a
copy of the work order or other evidence of a possessory lien on
the vehicle.  The lien claim must arise under a statute that
requires notification of the vehicle owner at the owner’s last
known address according to state motor vehicle records.

C.  An authorized agent of an individual allowed access to
protected records under Section 41-1a-116 must evidence a
signed statement indicating that he is acting as an authorized
representative and the extent of that representative authority.

D.  Utah law governs only the release of Utah motor
vehicle records.  The Motor Vehicle Division shall not release
out-of-state motor vehicle registration information.

R873-22M-37.  Standard Issue License Plates Pursuant to
Utah Code Ann. Sections 41-1a-402 and 41-1a-1211.

A.  In the absence of a designation of one of the standard
issue license plates at the time of the license plate transaction,
the license plate provided shall be the statehood centennial
license plate.

B.  Any exchange of one type of standard issue license
plate for the other type of standard issue license plate shall be
subject to the plate replacement fee provided in Section 41-1a-
1211.
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R873-22M-40.  Age of Vehicle for Purposes of Safety
Inspection Pursuant to Utah Code Ann. Section 53-8-205.

A.  The age of a vehicle, for purposes of determining the
frequency of the safety inspection required under Section 53-8-
205, shall be determined by subtracting the vehicle model year
from the current calendar year.

KEY:  taxation, motor vehicles, aircraft, license plates
July 4, 2001 41-1a-102
Notice of Continuation May 8, 1997 41-1a-104

41-1a-108
41-1a-116
41-1a-211
41-1a-215
41-1a-214
41-1a-401
41-1a-402
41-1a-408
41-1a-409
41-1a-411
41-1a-413
41-1a-414
41-1a-416
41-1a-522
41-1a-701

41-1a-1001
41-1a-1002
41-1a-1004
41-1a-1009

through
41-1a-1011
41-1a-1101
41-1a-1209
41-1a-1211
41-1a-1220

41-6-44
53-8-205

59-12-104
59-2-103

72-10-109 through 72-10-112
72-10-102
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R933.  Transportation, Preconstruction, Right-of-Way
Acquisition.
R933-2.  Control of Outdoor Advertising Signs.
R933-2-1.  Purpose.

The purpose of these rules is to implement the Utah
Outdoor Advertising Act Section 72-7-501 et seq.  Nothing in
these rules shall be construed to permit outdoor advertising that
would disqualify the State for Federal participation of funds
under the Federal standards applicable.  The Transportation
Commission and the Utah Department of Transportation shall,
through designated personnel, control outdoor advertising on
interstate and primary highway systems.

R933-2-2.  Federal Regulations.
The federal regulations governing outdoor advertising

contained in 23 CFR 750.101 through 750.713, April 1, 1994
are adopted and incorporated by this reference.

R933-2-3.  Definitions.
All references in these Rules to Title 72, Chapter 7, Part 5,

are to those sections of the Utah Code known as the Utah
Outdoor Advertising Act.  In addition to the definitions in that
part, the following definitions are supplied:

(1)  "Abandoned Sign" means any controlled sign, the sign
facing of which has been partially obliterated, has been painted
out, has remained blank or has obsolete advertising matter for a
continuous period of 12 months or more.

(2)  "Act" means the Utah Outdoor Advertising Act.
(3)  "Advertising" means any message, whether in words,

symbols, pictures or any combination thereof, painted or
otherwise applied to the face of an outdoor advertising structure,
which message is designed, intended, or used to advertise or
inform, and which message is visible from any place on the main
travel-way of the interstate or primary highway system.

(4)  "Areas zoned for the primary purpose of outdoor
advertising" as used in the Act is defined to include areas in
which the primary activity is outdoor advertising.

(5)  "Commercial or industrial zone" as defined in of the
Act is further defined to mean, with regard to those areas outside
the boundaries of urbanized counties and outside the boundaries
of cities and towns referred to in that subsection, those areas not
within 8,420 feet of an interstate highway exit-ramp or entrance-
ramp as measured from the nearest point of the beginning or
ending of the pavement widening at the exit from or entrance to
the main traveled way that are reserved for business, commerce,
or trade under enabling state legislation or comprehensive local
zoning ordinances or regulations, and are actually used for
commercial or industrial purposes, including the land along both
sides of a controlled highway for 600 feet immediately abutting
the area of use, measurements under this subsection being made
from the outer edge of regularly used buildings, parking lots,
gate-houses, entrance gates, or storage or processing areas.

(6)  "Conforming Sign" means an off-premise sign
maintained in a location that conforms to the size, lighting,
spacing, zoning and usage requirements as provided by law and
these rules.

(7)  "Controlled Sign" means any off-premise sign that is
designed, intended, or used to advertise or inform any part of the
advertising or informative contents of which is visible from any

place on the main traveled way of any interstate or federal-aid
primary highway in this State.

(8)  "Destroyed Sign" means a sign damaged by natural
elements wherein the costs of re-erection exceeds 30% of the
depreciated value of the sign as established by departmental
appraisal methods.

(9)  "Freeway" means a divided highway for through traffic
with full control access.

(10)  "Grandfather Status" refers to any off-premise
controlled sign erected in zoned or unzoned commercial or
industrial areas, prior to May 9, 1967, even if the sign does not
comply with the size, lighting, or spacing of the Act and these
Rules.  Signs only, and not sign sites, may qualify for
Grandfather Status.

(11)  "H-1" means highway service zone as defined in the
Act.

(12)  "Lease or Consent" means any written agreement by
which possession of land, or permission to use land for the
purpose of erecting or maintaining a sign, or both, is granted by
the owner to another person for a specified period of time.

(13)  "Legal copy" means the advertising copy on the sign
that occupies at least 50% of the sign size.

(14)  "Nonconforming Sign" means a sign that was
lawfully erected, but that does not conform to State law or rules
passed or made at a later date or that later fails to comply with
State legislation or rules because of changed conditions.  The
term "illegally erected" or "illegally maintained" is not
synonymous with the term, "nonconforming sign", nor is a sign
with "grandfather" status synonymous with the term,
"nonconforming sign."

(15)  "Off-Premise Sign" means also, in supplement to the
definition stated in the Act, an outdoor advertising sign that
advertises an activity, service or product and that is located on
premises other than the premises at which activity or service
occurs or product is sold or manufactured.

(16)  "On-Premise Sign", in supplement to the definition
stated in the Act, does not include a sign that advertises a
product or service that is only incidental to the principal activity
or that brings rental income to the property owner or occupant.

(17)  "Out-of-Standard" means any sign that fails to meet
the standards and criteria set forth in the Utah-Federal
Agreement of January 18, 1968 as referenced in the Utah
Outdoor Advertising Controls and Rules, current edition, or
more restrictive statutes or rules passed after as to size, height,
lighting, or spacing.

(18)  "Parkland" means any publicly owned land that is
designed or used as a public park, recreation area, wildlife or
waterfowl refuge, or historical site.

(19)  "Property" as used in the definition of "On-Premise
Sign" includes those areas from which the general public is
serviced and which are directly connected with and are involved
in assembling, manufacturing, servicing, repairing, or storing of
products used in the business activity.  This property does not
include the site of any auxiliary facilities that are not essential
to and customarily used in the conduct of business, nor does it
include property not contiguous to the property on which the
sign is situated.

(20)  "Sale or Lease Sign" means any sign situated on the
subject property that advertises that the property is for "sale" or
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"lease".  This sign may not advertise any product or service
unrelated to the business of selling or leasing the land upon
which it is located, nor may it advertise a projected use of the
land or a financing service available or being utilized in its
development.

(21)  "Scenic Area" as used in the Act includes a scenic
byway.

(22)  "Transient or Temporary Activity" means any
industrial or commercial activity, not otherwise herein excluded,
that does not have a prior continuous history for a period of six
months.

(23)  "Unzoned Area" in supplement to the definition stated
in the Act, means an area in which no zoning is in effect.  It does
not include areas within comprehensive zoning or master plans
adopted by local zoning authorities.

(24)  "V-Type Sign" means any sign, the center pole of
which is nearest the traveled portion of the highway and is a
common pole to the two sign faces, or when a common pole is
not used, a sign with the sign faces no further than 36 inches
apart at the angle of the sign closest to the traveled portion of
the highway, and the structure poles at the point nearest the
traveled portion of the highway no further apart than 48 inches.
Existing V-type signs now controlled and permitted are
excluded from this definition.

(25)  "Visible" means capable of being seen whether or not
readable, without visual aid, by a person of normal visual acuity.

R933-2-4.  Permits.
(1)  All controlled outdoor advertising signs legally in

existence prior to the effective date of the 1967 Act, or that are
legally created thereafter, must have a permit.  This includes off-
premise signs located on the side of or on top of any fixed object
or building and visible from the main traveled way of an
interstate or federal-aid primary highway.

(2)  Anyone preparing to erect a controlled sign shall apply
for the permit before beginning construction of the sign.
Permits shall be issued in the manner prescribed in the Act.
Permits may be issued only for signs that are to be erected in
commercial or industrial zones or in unzoned commercial or
industrial areas, as defined by the Act.  Insomuch as a sign
cannot lawfully be constructed or maintained unless there is
legal access to the property on which the sign is proposed to be
located, a permit may not be issued if the applicant does not
have legal access to that property.

(3)  Permits may be issued only for signs already lawfully
erected or to be lawfully erected within 90 days from the date of
the issuance of the permit.  Within 30 days from the date of
issuance, the permit must be affixed to the completed sign for
which the permit was issued as provided in Subsection R933-2-
4(5).

(4)  A permit affixed to a sign other than the sign for which
it was issued is unlawful, and remedial action shall be taken by
the permittee by the proper affixing of the permit to the correct
sign within 30 days of notice to the permittee.

(5)  Permits shall be permanently attached to the sign in a
position to be readily visible from the nearest highway in the
direction of travel to the sign faces.  If the sign is a single-face
cross-highway reader, then the permit must be attached to the
sign in a position readily visible from the nearest traveled

portion of the highway.  The permittee is responsible for the
proper placement of the permit on the sign.

(6)  Sign permits that have been lost or destroyed must be
replaced, and new permits for signs otherwise lawful shall be
issued upon the payment of a $25 fee for each sign and the
completion of a new permit application.

(7)  Permits shall be issued on a one year fiscal basis, and
shall be renewed on or before the first day of July of each year.

(8)  The fee for a new permit is $100 for the one-year fiscal
period or any part thereof.  The permit expires June 30 of the
fiscal year.  The fee for permit renewal is $25 for the one-year
fiscal period or any part thereof.  Notwithstanding the
specification in Subsections R933-2-4(8),(12), and (13)(a) of a
$100 fee for a sign permit, the fee for the sign permit for a non-
profit public service sign shall be $25, and the fee for renewal
of the permit for that non-profit public service sign shall be $10.

(9)  The fee for permits issued within a one-year fiscal
period shall not be prorated.

(10)  One-year permit renewals shall be made on renewal
forms prepared by the Department.  Completion of the renewal
application and obtaining of the renewal permit prior to the
expiration of the existing permit shall be the sole responsibility
of the owner.  The renewal may be applied for no sooner than
60 days prior to July 1 of the year in which the permit is to be
renewed.

(11)  Written proof of lease or consent from site owner to
erect or maintain an outdoor advertising sign must be furnished
by the applicant at the time of application for an original permit.
This proof may consist of an affidavit showing the landowner’s
name and address, the sign owner’s name, and the sign location
by route, milepost, address, and county.  On renewal of the
permit the applicant must certify that the sign site is still under
valid lease to the applicant.

(12)  If a one-year permit on a conforming sign is not
renewed on or before July 1 of the year of its term, a new permit
application shall be required for a new permit, along with a fee
of $100.

(13)  A permit is non transferable, and the permittee shall
be liable for any violation of the law regarding the permitted
sign.  No new permit may be issued for a sign for which a
permit has already been issued, except as follows:

(a)  Transfer of ownership of a permitted sign shall require
the holder of the valid permit to release, in writing, his rights to
continue to maintain his sign or use his location for outdoor
advertising.  The new owner applicant shall then submit to the
Utah Department of Transportation the written release and proof
of having obtained sign ownership, and a valid lease or consent
for the remainder of the permit term.  A $100 fee shall
accompany the application and both application and fee must be
received within 30 days of the ownership transfer.

(b)  A conforming sign that is unlawful and forfeited by the
permittee may be acquired and permitted, providing the new
sign applicant submits the completed permit application and
proof of possession of a valid land lease or consent to maintain
a sign at the described location and providing the new
application and the sign are otherwise lawful.

(14)  A supplemental application fee of $100 shall be
charged to cover administrative and inspection costs for every
sign that was erected without a sign permit, Form R-299, or
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altered without prior written approval of the department, Form
R-407.  This supplemental fee is in addition to the regular $100
permit fee.

(15)  Each application for a new permit must be
accompanied by the approved building permit of the local
governing authority or a written statement from that authority
that building permits are not required under its ordinances.

(16)  Where local authority has issued a building permit for
construction of a sign, but construction is contrary to the Utah
Outdoor Advertising Act, the action of the local authority does
not require the State to issue a permit.

(17)  Federal agencies, State agencies, counties, cities and
towns that use outdoor advertising signs along the interstate or
primary highway systems shall have a permit for each controlled
sign as provided in the Act and these rules.

R933-2-5.  Sign Changes, Repairs, and Maintenance.
(1)  Sign changes or repairs, including those for signs in a

commercial or industrial zone, are subject to the following
requirements:

(a)  The face of a controlled sign may be removed for
maintenance and renovation or change of advertising copy using
basically the same face material.  The shape and size of
advertising space may not be changed except as provided in
these rules.  Replacement of the sign face must be accomplished
within a 60 day period from the date of its removal.

(b)  A nonconforming sign with "Grandfather Status" may
not be relocated, structurally altered, nor repositioned, including
reversing the direction of the sign face.

(c)  A conforming sign may be reshaped or modified as to
height or size, or relocated upon proper written request, Form R-
407, provided the change is in compliance with the Act and
these rules.  Any change shall be completed within 60 calendar
days from the date of the approval of the request.  A fee of $100
shall accompany the R-407 application to change the sign, in
addition to any applicable fee under Subsection R933-2-4(14).

(d)  A conforming sign that is damaged by vandals, storms,
wind, or acts of nature can be re-erected or changed, or both,
upon proper written request and approval on Form R-407.

(e)  A nonconforming sign that is damaged but not
destroyed by vandals or acts of nature may be repaired to the
same size or shape upon proper written application and
approval. Normal maintenance may be included in the repair,
but no structural changes affecting the sign’s value may be
allowed.  The sign may be purchased by the State if agreement
is reached by the State and the sign owner.  The compensation
to the sign owner shall be the depreciated value of the sign
immediately before damage, less cost of re-erection or repair.

(f)  Repairs and ordinary maintenance may be made on
conforming and nonconforming signs so long as repairs do not
alter the basic advertising space or illumination, or change the
material of the sign structure.

(g)  Nonconforming signs destroyed by natural disaster are
not eligible for compensation, unless at the time of destruction
they have been appraised and committed for removal and the
State has approved a purchase agreement.

(2)  The following provisions govern maintenance:
(a)  A legally permitted nonconforming sign may remain

standing subject to the provisions of the Act and these rules so

long as it is not changed, except for advertising copy, and is not
purchased or condemned pursuant to law.

(b)  Signs shall be properly maintained.  Improper
maintenance is considered:

(i)  Paint faded or peeling extensively;
(ii)  Message not visible or illegible;
(iii)  Sheets or panels loose or sagging;
(iv)  Structural supports leaning;
(v)  Abandoned.
(c)  A sign with any of the deficiencies listed in Subsection

R933-2-5(2)(b) is not in a reasonable state of repair, is in
violation of the law, and is subject to removal.

(d)  The crossing of a right-of-way line of any State
highway at other than an established access approach to erect or
maintain a sign without the written permission of the
Department, is unlawful.

R933-2-6.  Commercial and Industrial Usage:  Limitations
in Zoned or Unzoned Areas.

(1)  Controlled signs in zoned or unzoned industrial or
commercial areas are subject to the following zoning and usage
requirements:

(a)  Commercial or industrial usage must be visible from a
traveled portion of the highway and must be situated within 600
feet of the sign site, measured from the outer edge of the
regularly used buildings, parking lot, storage or processing area
of the activity.

(b)  The sign site must be zoned commercial or industrial
or be in an unzoned commercial or industrial area.

(2)  Airport runways or parking or aircraft tie down areas
are not zoned or unzoned commercial or industrial areas.

(3)  Mining operations and related activities, including
gravel pits are not zoned or unzoned commercial or industrial
areas unless they are:

(a)  Where the final and concentrated processing of mined
or extracted minerals is effected; or

(b)  Where the mined material which has been processed is
regularly stored or held for sale or shipment.

(4)  Farming or ranching areas or related dairy farm
facilities, of whatever nature, are not zoned or unzoned
commercial or industrial areas.

(5)  Municipal or private golf courses or cemeteries are not
zoned or unzoned commercial or industrial areas.

(6)  A trailer or mobile home park, court, or facility does
not qualify under Subsection 72-7-504(1)(d) or (e) regardless of
the local zoning.  An RV Park does not qualify under either of
those subsections unless at least 3/4 of the total available trailer
parking spaces are not occupied or reserved for rental on a
month-to-month basis.

(7)  Where an occupied residence is located along the
highway right of way within 600 feet of a commercial or
industrial activity, no controlled sign may be erected closer than
100 feet of the residence unless the owner of the residence
expressly waives in writing the foregoing restriction.  The
waiver must be submitted with the permit application prior to
the erection of a new sign.

(8)  Where the width of the right of way in a commercial or
industrial area is more than 300 feet, and there is commercial
activity on only one side of the highway, that activity does not
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qualify the opposite side of the highway as commercial or
industrial usage for the purpose of erecting new outdoor
advertising signs.

R933-2-7.  Spacing For Permitted Signs.
(1)  Spacing of permitted signs shall be as follows:
(a)  Signs in unincorporated areas may not be spaced less

than 500 feet apart on the interstate and federal-aid primary
system, as measured parallel to the highway right of way.  Any
sign allowed to be erected in a highway service zone H-1 may
not be less than 500 feet from an existing controlled sign
adjacent to an interstate highway or primary highway except that
signs may be erected less than 500 feet from each other if the
sign faces on the same side of the interstate highway or limited
access primary highway are not simultaneously visible.

(b)  No sign may be erected more than 100 feet on the
perpendicular from the edge of the right of way of an interstate
or primary highway except where a non-controlled highway or
railroad right of way runs contiguous and adjacent to the edge
of the controlled highway.  The 100-foot corridor shall then be
measured from a point on the perpendicular not to exceed 200
feet from the edge of the right of way of the interstate or primary
highway.  In no case may the outer edge of the corridor exceed
350 feet from the controlled right of way.

(c)  Any sign located within the controlled area of both the
interstate system and a primary system must meet the spacing
requirements of both highway systems.

(d)  If a sign message may be read from two or more routes,
one or more of which is a controlled route, the more stringent of
applicable control requirements applies.

(2)  Height Above Highway:
No new structure, including the sign face, may be more

than 50 feet in height above the elevation of the edge of the
traveled surface of the highway.  Where local zoning
requirements or ordinances are in effect, the stricter of any
applicable zoning requirements or ordinances apply.

R933-2-8.  Removal of Illegal Signs.
(1)  Removal Costs:  The cost for the removal by the Utah

Department of Transportation of an illegal or abandoned sign
shall be assessed jointly and severally against the sign owner,
landowner, occupant of the land or other responsible person, or
any combination thereof, in accordance with Section 72-7-508.

(2)  Storage Charges:  Illegal or abandoned signs that have
been removed by the Department after proper notice to the sign
and site owner or occupant of the land shall be stored at the
nearest department shed.  There shall be a charge of $25 per
month levied as the storage charges.  The storage charges shall
be in addition to the costs of the removal of the illegal or
abandoned sign.

(3)  Redemption and Disposal:  If the illegal or abandoned
sign has not been claimed and redeemed within 30 days from the
date of removal, notice to the sign owner, site owner, and
occupant of the land shall be given.  If the sign is not redeemed
within 30 days thereafter, a designated Department official in
the area in which the sign is stored shall proceed to dispose of
the stored illegal or abandoned sign by either utilizing the
material contained therein for Utah Department of
Transportation maintenance purposes or destroying the sign.  A

statement of the sign disposal shall be made and filed with a
designated person at the Department.

R933-2-9.  Termination of Non-Conforming Use Status.
(1)  The non-conforming use status of a controlled sign

shall terminate under the following conditions:
(a)  Failure of the sign owner to apply for a renewal permit

on or before the date on which the permit expires;
(b)  Structural alteration or change of the sign as to height,

size, location or direction of sign face not constituting ordinary
maintenance or a change of advertising matter;

(c)  Destruction by storm, wind, act of nature, fire or
vandalism;

(d)  Abandonment;
(e)  Failure to correct after receiving proper notice pursuant

to Section 72-7-508, or failure to ask for a hearing after
receiving proper notice pursuant to Section 72-7-508, or failure
to file a written response as required by law, or failure to appeal
from an adverse decision of the Department, or exhaustion of all
legal remedies under Section 72-7-508.

(f)  Purchase by the Department under Section 72-7-510.
(g)  Acquisition at any time by the Department for highway

construction.

R933-2-10.  Conforming Sign Becoming Nonconforming --
Removal.

(1)  Any legal conforming sign that becomes
nonconforming after May 9, 1967, by reason of law or route
classification, may not be required to be removed under the
Utah Advertising Act until after the end of the fifth year after it
had become nonconforming, except as otherwise provided for
by law or contract.

R933-2-11.  On-Premise Signs -- Illegal Status - Removal.
An on-premise sign loses its on-premise status when the

business or activity it advertises has ceased to exist for a period
of at least 12 months at the site of the sign, the sign is located
within 1,000 feet of a controlled highway, and the message
thereon is visible to the traveling public from that controlled
highway.  This sign may be removed at the expense of the sign
owner or land owner or both without compensation to the sign
or site owner as provided in Section 72-7-508 of the Act.

R933-2-12.  Directional Signs.
(1) Directional signs shall conform to federal standards

concerning the lighting, size, number, and spacing of the signs.
There are no zoning or usage requirements for directional signs.

(2)  The following standards apply only to directional signs
that are erected and maintained adjacent to the interstate and
federal-aid primary highway system, and that are visible from
the main traveled way.

(a)  A directional sign allowed under Sections 72-7-502
and 72-7-504 is subject to the following restrictions:

(i)  No sign may exceed the following limits where all
dimensions include border and trim, but exclude supports:

(A)  Maximum area - 150 square feet;
(B)  Maximum height - 20 feet;
(C)  Maximum length - 20 feet.
(ii)  A sign may be illuminated, subject to the following:
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(A)  Signs that are not effectively shielded so as to prevent
light from being directed at any portion of the traveled way of
an interstate or primary highway, or that cause glare or impair
the vision of the driver of any motor vehicle, or that otherwise
interfere with any driver’s operation of a motor vehicle, are
prohibited.

(B)  No sign may be so illuminated as to obscure or
interfere with the effectiveness of an official traffic sign, device,
or signal.

(iii)  Each location of a directional sign must be approved
by the Department and is subject to the following restrictions:

(A)  No directional sign may be located within 2,000 feet
of an interchange or intersection at grade within the interstate
system or other freeways or the primary system, measured from
the nearest point of pavement widening at the exit from or
entrance to the main traveled way.

(B)  No directional sign may be located within 2,000 feet
of a rest area, parkland, or scenic areas.

(C)  Directional signs facing the same direction of travel
shall be spaced no less than one mile apart.

(D)  No more than one directional sign per activity facing
the same direction of travel may be erected along a single route
approaching the activity.

(E)  Signs adjacent to the interstate or primary system shall
be located within 15 air miles of the activity they advertise.

(iv)  Any area of historical interest shall be approved by the
Utah Historical Society before consideration for approval as an
area for a directional sign.

(b)  The following directional signs are prohibited:
(i)  Signs advertising activities that are illegal under Federal

or State law in effect at the location of those signs or activities;
(ii)  Signs positioned in any manner as to obscure or

otherwise interfere with the effectiveness of an official traffic
sign, signal, or device, or to obstruct or interfere with the
driver’s view of approaching, merging, or intersecting traffic;

(iii)  Signs erected or maintained upon trees or painted or
drawn upon rocks, or other natural features;

(iv)  Obsolete signs;
(v)  Signs that are structurally unsafe or in disrepair;
(vi)  Signs that contain or are illuminated by any flashing

or moving light or animated by moving parts;
(vii)  Signs located in rest areas, parklands, or scenic areas.
(3)  Any directional sign erected or maintained under the

Act and these rules may at any time be removed for cause upon
order of the Department after notice and hearing, if requested
and timely pursued, under Section 72-7-508.

R933-2-13.  Official Signs.
(1)  Prerequisites for erection and maintenance:
(a)  Prior to erection of an official sign the public agency

shall submit to the Department in the Region where the sign is
to be located, a completed permit application form R-299 along
with:

(i)  Facsimile of the sign message to be erected;
(ii)  Statement of the official duty or responsibility being

performed;
(iii)  Certified copy of the statute, resolution, or ordinance

from the public body showing official action authorizing
erection and maintenance of the sign.

(b)  The sign must be erected off the highway right-of-way,
owned and maintained by the public agency, and located within
the zoning jurisdiction of the public agency.

(c)  Standards, Criteria and Restrictions:
(i)  Only information of general interest to the traveling

public may be placed on an official sign.  Commercial
advertising of a particular service, product or facility is
prohibited.

(ii)  The sign must be within the zoning jurisdiction of the
city, town, or other public agency designated by the sign.

(iii)  No city, town or other subdivision of the State may
erect or maintain more than one sign at each approach to the off-
ramp, facing oncoming traffic at the nearest point of turn off to
a city, town or other subdivision and in no event may more than
two official signs, one for each direction of travel upon the
controlled highway, be erected and maintained by or for the
purpose of designating a city or town or other subdivision.

(iv)  No official sign may be located within 2,000 feet of an
interchange or intersection at grade along the interstate or
primary highway system, measured from the nearest point of
pavement widening at the exit from the main traveled way.

(v)  No official sign may be so illuminated as to interfere
with the effectiveness of, or obscure, an official traffic sign,
device, or signal.

(vi)  Signs that are not effectively shielded so as to prevent
light from being directed at any portion of the traveled way of
an interstate or primary highway, or that cause glare or impair
the vision of the driver of any motor vehicle, or that otherwise
interfere with any driver’s operation of a motor vehicle, are
prohibited.

(vii)  No sign may be located within 500 feet of a rest area,
parkland, cemetery, or scenic area or other official sign.

(viii)  No sign may be erected at a site prohibited under
local zoning.  The stricter commercial and industrial zoning and
usage requirements applicable to controlled outdoor advertising
signs do not apply to official signs, though all other relevant
rules apply.

(ix)  No sign message may be altered without prior written
approval by the department.

(x)  Any official sign erected or maintained under the Act
and these Rules may at any time be removed for cause and
without compensation after notice and hearing, if required.  The
owner of any official sign shall remove the sign at its own cost
and expense.

R933-2-14.  Department Hearings.
Any hearing regarding the legality of a sign shall be held

in the region where the sign is located, and shall be held in
accordance with the Act, and in accordance with the Utah
Administrative Procedures Act and Rule R907-1 unless
specifically stated otherwise in a governing statute.

R933-2-15.  Special Permits for Olympic Pageants.
Notwithstanding rules in R930-6 regarding the one-week

validity of special advertising permits, UDOT may allow
political subdivisions and governmental entities to place
Olympic pageantry along the right-of-way for more than one
week. Unless an Olympic-pageantry permit specifically provides
for an earlier expiration date, it expires automatically on April
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2, 2002. All pageantry must be removed by the expiration date
and the right-of-way must be returned to its previous condition.
Other rules regarding right-of-way encroachments and the
granting of permits apply. Additionally, nothing in this rule
limits UDOT’s discretion to grant a permit for Olympic
pageantry, or attach conditions to such a grant. No application
for an Olympic-pageantry permit will be accepted after April 2,
2002.

KEY:  signs
July 9, 2001 Title 72, Chapter 7, Part 5
Notice of Continuation February 10, 1997
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R986.  Workforce Services, Employment Development.
R986-700.  Child Care Assistance.
R986-700-701.  Authority for Child Care Assistance (CC)
and Other Applicable Rules.

(1)  The Department administers Child Care Assistance
(CC) pursuant to the authority granted in Section 35A-3-310.

(2)  Rule R986-100 applies to CC.
(3)  Applicable provisions of R986-200 apply to CC,

except as noted in this rule.

R986-700-702.  General Provisions.
(1)  CC is provided to support employment.
(2)  CC is available, as funding permits, to the following

clients who are employed or are participating in activities that
lead to employment:

(a)  parents;
(b)  specified relatives; or
(c)  clients who have been awarded custody or appointed

guardian of the child.
(3)  Child care is provided only for children living in the

home and only during hours when neither parent is available to
provide care for the children.

(4)  If a client is eligible to receive CC, the following
children, living in the household unit, are eligible:

(a)  children under the age of 13; and
(b)  children age 13 to 18 years if the child is:
(i)  physically or mentally incapable of self-care as

determined by a medical doctor, doctor of osteopathy or
licensed or certified psychologist; and/or

(ii)  under court supervision.
(5)  Clients who qualify for child care services will be paid

if and as funding is available.  When the child care needs of
eligible applicants exceed available funding, applicants will be
placed on a waiting list.  Eligible applicants on the list will be
served as funding becomes available.  Special needs children
will be prioritized at the top of the list and will be served first.
"Special needs child" means a child identified by the
Department of Human Services, Division of Services to People
with Disabilities, as having a physical or mental disability
requiring special child care services.

(6)  The amount of CC might not cover the entire cost of
care.

(7)  A client is only eligible for CC if the client has no
other options available for child care.  The client is encouraged
to obtain child care at no cost from a parent, sibling, relative, or
other suitable provider. If suitable child care is available to the
client at no cost from another source, CC cannot be provided.

(8)  CC can only be provided for an eligible provider and
will not be provided for illegal or unsafe child care.  Illegal child
care is care provided by any person or facility required to be
licensed or certified but where the provider has not fulfilled the
requirements necessary to obtain the license or certification.

(9)  Neither the Department nor the state of Utah are liable
for injuries that may occur when a child is placed in child care
even if the parent receives a subsidy from the Department.

(10)  Foster care parents receiving payment from the
Department of Human Services are not eligible to receive CC.

(11)  Once eligibility for CC has been established,
eligibility must be reviewed at least once every six months.  The

review is not complete until the re-certification forms are signed
and returned to the local office.  All requested verifications must
be provided at the time of the review.  If the Department has
reason to believe the client’s circumstances have changed,
affecting either eligibility or payment amount, the Department
will reduce or terminate CC even if the certification period has
not expired.

R986-700-703.  Client Rights and Responsibilities.
In addition to the client rights and responsibilities found in

R986-100, the following client rights and responsibilities apply:
(1)  A client has the right to select the type of child care

which best meets the family’s needs.
(2)  If a client requests help in selecting a provider, the

Department will refer the client to the local Child Care Resource
and Referral agency.

(3)  A client is responsible for monitoring the child care
provider.  The Department will not monitor the provider.

(4)  A client is responsible to pay all costs of care charged
by the provider.  If the child care assistance payment is less than
the amount charged by the provider, the client is responsible for
paying the provider the difference.

(5)  In addition to the requirements for reporting other
material changes that might affect eligibility, outlined in R986-
100-113, a client is responsible for reporting a change in the
client’s need for child care, a change in the client’s child care
provider, and a change in the amount a provider charges for
child care, to the Department within 10 days of the change.

(6)  If a material change which would result in a decrease
in the amount of the CC payment is reported within 10 days the
decrease will be made effective beginning the next month and
sums received in the month in which the change was reported
will not be treated as an overpayment.  If the client fails to
report the change within 10 days, the decrease will occur as
soon as the Department learns of the change and the
overpayment will be assessed back to the date of the change.

(7)  A client is responsible for payment to the Department
of any overpayment made in CC.

(8)  Any client receiving any type of CC who is not
receiving full court ordered child support must cooperate with
ORS in obtaining child support from the absent parent.  Child
support payments received by the client count as unearned
income.  If a client’s case was closed for failure to cooperate
with ORS it cannot be reopened until ORS notifies the
Department that the client is cooperating.

(9)  All clients receiving CC must cooperate in good faith
with the Department in establishing paternity unless there is
good cause for not cooperating.

R986-700-704.  Establishment of Paternity.
(1)  If ORS notifies the Department that a client is not

cooperating with the establishment of paternity, the client may
appeal to a Department ALJ by following the procedures for
hearings set forth in R986-100.

(2)  The ALJ will make a determination on the question of
whether or not the client is making a good faith effort to
cooperate based on the same criteria ORS uses in FEP cases.

(3)  The procedure and rules for establishing good cause
for not cooperating in the establishment of paternity are the
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same as in R986-200.  If the client appeals both a good faith
determination and alleges good cause for not cooperating, the
ALJ will join the two issues together and make a decision on the
questions of good faith and good cause at the same hearing.

R986-700-705.  Eligible Providers and Provider Settings.
(1)  The Department will only pay CC to clients who select

eligible providers.  The only eligible providers are:
(a)  licensed and accredited providers:
(i)  licensed homes;
(ii)  licensed family group homes; and
(iii)  licensed child care centers.
(b)  license exempt providers who are not required by law

to be licensed and are either;
(i)  license exempt centers; or
(ii)  related to the client and/or the child.  Related in this

paragraph is as defined in R986-700-706(3).
(c)  homes with a Residential Certificate obtained from the

Bureau of Licensing.
(2)  All clients who were receiving child care prior to

January 1, 2001, will be granted a grace period in which to find
an eligible provider.  The length of the grace period will be
determined by the Department but in no event will it extend later
than June 30, 2001.

(3)  If a new client has a provider who is providing child
care at the time the client applies for child care assistance or has
provided child care in the past and has an established
relationship with the child(ren), but the provider is not currently
eligible, the client may receive child care assistance for a period
not to exceed three months if the provider is willing to become
an eligible provider and actively pursues eligibility.

(4)  The Department may, on a case by case basis, grant an
exception and pay for CC when an eligible provider is not
available:

(a)  within a reasonable distance from the client’s home.  A
reasonable distance, for the purpose of this exception only, will
be determined by the transportation situation of the parent and
child care availability in the community where the parent
resides; or

(b)  because a child in the home has special needs which
cannot be otherwise accommodated; or

(c)  which will accommodate the hours when the client
needs child care; or

(d)  if the provider lives in an area where the Department
of Health lacks jurisdiction, which includes tribal lands, to
provide licensing or certification; or

(e)  in the event of unusual or extraordinary circumstances
but only with the approval of a Department supervisor.

(5)  If an exception is granted under paragraph (4) above,
the exception will be reviewed at the client’s next review date to
determine if an exception is still appropriate.

(6)  License exempt providers must register with the
Department and agree to maintain minimal health and safety
criteria by signing a certification before payment to the client
can be approved.  The minimum criteria are that:

(a)  the provider be at least 18 years of age and physically
and mentally capable of providing care to children;

(b)  the provider’s home is equipped with hot and cold
running water, toilet facilities, and is clean and safe from

hazardous items which could cause injury to a child.  This
applies to outdoor areas as well;

(c)  there are working smoke detectors and fire
extinguishers on all floors of the house where children are
provided care;

(d)  there are no individuals residing in the home who have
felony criminal convictions, or misdemeanor convictions which
are offenses against a person, or have been subject to a
substantiated finding of child abuse or neglect by the Utah
Department of Human Services, Division of Child and Family
Services or a court;

(e)  there is a telephone in operating condition with a list
of emergency numbers located next to the phone which includes
the phone numbers for poison control and for the parents of
each child in care;

(f)  food will be provided to the child in care of sufficient
amount and nutritional value to provide the average daily
nutrient intake required.  Food supplies will be maintained to
prevent spoilage or contamination.  Any allergies will be noted
and care given to ensure that the child in care is protected from
exposure to those items; and

(g)  the child in care will be immunized as required by the
Utah Immunization Act and;

(h)  good hand washing practices will be maintained to
discourage infection and contamination.

(7)  The following providers are not eligible for receipt of
a CC payment:

(a)  a member of household assistance unit who is
receiving one or more of the following assistance payments:
FEP, FEPTP, diversion assistance or food stamps for any child
in that household assistance unit.  The person may, however, be
paid as a provider for a child in a different household assistance
unit;

(b)  a sibling of the child living in the home;
(c)  household members whose income must be counted in

determining eligibility for CC;
(d)  a parent, foster care parent, stepparent or former

stepparent, even if living in another residence;
(e)  illegal aliens;
(f)  persons under age 18;
(g)  a provider providing care for the child in another state;

and
(h)  a provider who has committed fraud as a provider, as

determined by ORS or by a court.

R986-700-706.  Provider Rights and Responsibilities.
(1)  Providers assume the responsibility to collect payment

for child care services rendered.  Neither the Department nor the
State of Utah assumes responsibility for payment to providers.

(2)  A provider may not charge clients receiving a CC
subsidy a higher rate than their customers who do not receive a
CC subsidy.

(3)  The Department will pay related providers at the
exempt rate regardless of whether or not the provider has a
certificate or license.  Related under this paragraph means:
siblings who are at least 18 years of age and who live in a
different residence than the parent, grandparents, step
grandparents, aunts, uncles, or people of prior generations of
grandparents, aunts, or uncles, as designated by the prefix
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grand, great, great-great, or great-great-great.
(4)  The provider is entitled to know the date on which

payment for CC was made to the parent and the amount of the
payment.

(5)  If a provider accepts payment from funds provided by
the Department for services which were not provided, the
provider may be referred for criminal prosecution.

(6)  Records will be kept by the Department for individuals
who are not approved providers and against whom a referral or
complaint is received.  Provider case records will be maintained
according to Office of Licensing standards.

R986-700-707.  Subsidy Deduction.
(1)  "Subsidy deduction" means a dollar amount which is

deducted from the standard CC subsidy for Employment
Support CC. The deduction is determined on a sliding scale and
the amount of the deduction is based on the parent(s) countable
earned and unearned income and household size.

(2)  The parent must pay the amount of the subsidy
deduction directly to the child care provider.

(3)  If the subsidy deduction exceeds the actual cost of
child care, the family is not eligible for child care assistance.

(4)  The full monthly subsidy deduction is taken even if the
client receives CC for only part of the month.

R986-700-708.  FEP, and Diversion CC.
(1)  FEP CC may be provided to clients receiving financial

assistance from FEP or FEPTP.  FEP CC will only be provided
to cover the hours a client needs child care to support the
activities required by the employment plan.  FEP CC is not
subject to the subsidy deduction.

(2)  Additional time for travel may be included on a case by
case basis when circumstances create a hardship for the client
because the required activities necessitate travel of distances
taking at least one hour each way.

(3)  Diversion CC is available for clients who have received
a diversion payment from FEP.  There is no subsidy deduction
for the months covered by the FEP diversion payment. If the
client is working a minimum of 15 hours per week in the two
months immediately following the period covered by the
diversion payment, the client is not subject to a subsidy
deduction until the third month after the period covered by the
diversion payment.

R986-700-709.  Employment Support (EC) CC.
(1)  Parents who are not eligible for FEP CC or Diversion

CC may be eligible for Employment Support (ES) CC. To be
eligible, a parent must be employed or be employed while
participating in educational or training activities.  Work Study
is not considered employment.  A parent who attends school but
is not employed at least 15 hours per week, is not eligible for ES
CC.

(a)  If the household has only one parent, the parent must
be employed a minimum of 15 hours per week.

(b)  If the family has two parents, CC can be provided if:
(i)  one parent is employed a minimum of 35 hours per

week and the other parent is employed a minimum of 15 hours
per week and their work schedules cannot be changed to provide
care for the child(ren).  CC will only be provided during the

time both parents are in approved activities and neither is
available to care for the children; or

(ii)  one parent is employed and the other parent cannot
work or provide child care because of a physical, emotional or
mental incapacity.  Any employment or educational or training
activities invalidate a claim of incapacity.  The individual
claiming incapacity must be receiving SSI, be 100 percent
disabled by the VA or provide proof, by way of a report signed
by a medical doctor, doctor of osteopath or licensed/certified
psychologist, which states that:

(A)  the parent cannot work; and
(B)  the incapacity prevents the parent from caring for a

child; and
(C)  the incapacity is expected to last at least 30 days.
(2)  Employed or self-employed parent client(s) must make,

either through wages or profit from self-employment, a rate of
pay equal to or greater than minimum wage multiplied by the
number of hours the parent is working.  If the prevailing
community standard is below minimum wage, the employed
parent client must make at least the prevailing community
standard.

(3)  If a parent was receiving FEP or FEPTP, and their
financial assistance was terminated due to increased income,
and the parent is otherwise eligible for ES CC, the subsidy
deduction will not be taken for the two months immediately
following the termination of FEP or FEPTP, provided the client
works a minimum of 15 hours per week.  The third month
following termination of FEP or FEPTP CC is subject to the
subsidy deduction.

R986-700-710.  Income and Asset Limits for ES CC.
(1)  Rule R986-200 is used to determine:
(a)  who must be included in the household assistance unit

for determining whose income and assets must be counted to
establish eligibility, except a specified relative may not opt out
of the household assistance unit when determining eligibility for
CC.  The income and assets of the specified relatives in the
household must be counted;

(b)  what is counted as income and assets. The asset limit
for ES CC is $8,000 after allowable deductions; and

(c)  how to estimate income.
(2)  The following income deductions are the only

deductions allowed on a monthly basis:
(a)  the first $50 of child support received by the family;
(b)  court ordered and verified child support and alimony

paid out by the household;
(c)  $100 for each person with countable earned income;

and
(d)  a $100 medical deduction.  The medical deduction is

automatic and does not require proof of expenditure.
(3)  The household’s countable income, less applicable

deductions in paragraph (2) above, must be at, or below, 56
percent of the state median income.

(4)  Charts establishing income limits and the subsidy
deduction amounts are available at all local Department offices.

R985-700-711.  CC to Support Education and Training
Activities.

(1)  CC may be provided when the client(s) is engaged in
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education or training and employment, provided the client(s)
meet the work requirements under Section R986-700-709(1).

(2)  The education or training is limited to courses that
directly relate to improving the parent(s)’ employment skills.

(3)  Child care will only be paid to support education or
training activities for a total of 24 calendar months.  The months
need not be consecutive.

(4)  Education or training can only be approved if the
parent can realistically complete the course of study within 24
months.

(5)  Any child care assistance payment made for a calendar
month, or a partial calendar month, counts as one month toward
the 24-month limit.

(6)  There are no exceptions to the 24-month time limit,
and no extensions can be granted.

(7)  CC is not allowed to support education or training if
the parent already has a bachelor’s degree in a marketable
occupation.

(8)  CC cannot be approved for graduate study or obtaining
a teaching certificate.

(9)  In a two-parent family receiving CC for education or
training activities, the monthly CC subsidy cannot exceed the
established monthly local market rates.

R986-700-712.  CC for Certain Homeless Families.
(1)  CC can be provided for homeless families with one or

two parents when the family meets the following criteria:
(a)  The family must present a referral for CC from an

agency known by the local office to be an agency that works
with homeless families, including shelters for abused women
and children.  This referral will serve as proof of their homeless
state.  Local offices will provide a list of recognized homeless
agencies in local office area.

(b)  The family must show a need for child care to resolve
an emergency crisis.

(c)  The family must meet all other relationship, income,
and asset eligibility criteria.

(2)  CC for homeless families is only available for up to
three months in any 12-month period.  When a payment is made
for any part of a calendar month, that month counts as one of the
three months.  The months need not be consecutive.

(3)  Qualifying families may use child care assistance for
any activity including, but not limited to, employment, job
search, training, shelter search or working through a crisis
situation.

(4)  If the family is eligible for a different type of CC, the
family will be paid under the other type of CC.

(5)  When a homeless family presents a referral from a
recognized agency, the Department will, if possible, schedule
the application interview within three working days of the date
of the application.

R986-700-713.  Amount of CC Payment.
(1)  CC will be paid at the lower of the following levels:
(a)  the maximum monthly local market rate as calculated

using the Local Market Survey.  The Local Market Survey is
conducted by the Department and based on the provider
category and age of the child.  The Survey results are available
for review at any Department office through the Department

web site on the Internet; or
(b)  the rate established by the provider for services; or
(c)  the unit cost multiplied by the number of hours

approved by the Department.  The unit cost is determined by
dividing the maximum monthly local market rate by 172 hours.
For infants, the unit cost is determined by dividing the
maximum monthly local market rate by 137.6 hours.

(2)  An enhanced CC payment is available to clients who
are participating more than 172 hours per month.  The enhanced
subsidy cannot exceed $100 more than the maximum monthly
local market rate for the type of provider used by the client and
in no event can an enhanced subsidy payment exceed the
accredited center rate for infant care.  A two-parent family
receiving CC for education or training activities is not eligible
for the enhanced CC subsidy.

R986-700-714.  CC Payment Method.
(1)  CC payments to parents will be generated monthly by

a two-party check issued in the parent’s name and the chosen
provider’s name.  The check is mailed to the client.  In the event
of an emergency, a payment up to a maximum of $125 can be
made on the Horizon card.  Emergency payments can only be
made where a parent is in danger of not being able to obtain
necessary child care if the parent is required to wait until the
two party check can be issued.

(2)  In the event that a check is reported as lost or stolen,
both the parent and the provider are required to sign a statement
that they have not received funds from the original check before
a replacement check can be issued.  The statement must be
signed on an approved Department form and the signing
witnessed, and in some cases notarized, at a local office of the
Department.  If the provider is unable to come into a
Department office to sign the form, the form may be accepted if
the signature is notarized.  If the original check has been
redeemed, a copy of the check will be reviewed and both the
parent and provider must provide a sworn, notarized statement
that the signature on the endorsed check is a forgery.  The
Department may require a waiting period prior to issuing a
replacement check.

R986-707-715.  Overpayments.
(1)  An overpayment occurs when a client or provider

received CC for which they were not eligible.
(2)  If the Department has reason to believe that a CC

overpayment has occurred, a referral for collection will be made
to ORS.

(3)  If ORS determines that the overpayment was because
the client committed fraud, including forging a provider’s name
on a two party CC check, the client will be disqualified from
further receipt of CC:

(a)  for a period of one year for the first occurrence of
fraud;

(b)  for a period of two years for the second occurrence of
fraud; and

(c)  for life for the third occurrence of fraud.
(4)  If a client receives an overpayment but was not at fault

in creating the overpayment, the client will be responsible for
repayment but there is no disqualification or ineligibility period.

(5)  If ORS determines that the client was at fault in the
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creation of an overpayment for any reason other than fraud in
paragraph (3) above, the client will be given an opportunity to
repay the overpayment without a disqualification or ineligibility
period for the first occurrence.  If there is a second fault
overpayment for reasons other than fraud in (3) above and the
first overpayment has not been paid off, the client will be
ineligible for CC until both overpayments have been satisfied.
If the second overpayment occurred after the first overpayment
was repaid in full, the second overpayment will not result in
disqualification or ineligibility.

(6)  If the client does not cooperate with ORS in its
investigation or collection efforts, the Department will terminate
CC upon notification from ORS that the client is not
cooperating.

(7)  These disqualification and ineligibility periods are in
lieu of, and not in addition to, the disqualification periods found
in R986-100-117.

(8)  If the Department has reason to believe an
overpayment has occurred, a referral to ORS has been made, and
it is likely that the client will be determined to be disqualified or
ineligible as a result of the overpayment, payment of future CC
may be withheld, at the discretion of the Department, to offset
any overpayment which may be determined by ORS.

R986-700-716.  CC in Unusual Circumstances.
(1)  CC may be provided for study time, to support clients

in education or training activities if the parent has classes
scheduled in such a way that it is not feasible or practical to pick
up the child between classes.  For example, if a client has one
class from 8:00 a.m. to 9:00 a.m. and a second class from 11:00
a.m. to noon it might not be practical to remove the child from
care between 9:00 a.m. and 11:00 a.m.

(2)  An away-from-home study hall or lab may be required
as part of the class course.  A client who takes courses with this
requirement must verify study hall or lab class attendance.  The
Department will not approve more study hall hours or lab hours
in this setting than hours for which the client is enrolled.  For
example:  A client enrolled for 10 hours of classes each week
may not receive more than 10 hours of this type of study hall or
lab.

(3)  CC will not be provided for private kindergarten or
preschool activities when a publicly funded education program
is available.

(4)  CC may be authorized to support employment for
clients who work graveyard shifts and need child care services
during the day.  If no other child care options are available,
child care services may be authorized for the graveyard shift or
during the day, but not for both.

(5)  CC may be authorized to support employment for
clients who work at home, provided the client makes at least
minimum wage from the at home work, and the client has a need
for child care services.  The client must choose a provider
setting outside the home.

(6)  On a case-by-case basis, the Department may fund
child care for children with disabilities at a higher rate if the
needs of the child and provider necessitate.
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